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INHOCTAHOBJIEHHUE

INIEHYMA BEPXOBHOI'O CYJA
POCCUUCKOU ®EJEPAIINN

Ne 21
r. Mocksa 27 vrous 2013 r.

O npumeHenun cyaamu oodmen wpucaukunu KonBeHuuu o 3ammure
NpaB 4Yej0BeKa M OCHOBHBIX c¢B000a oT 4 HosOpsa 1950 roaa
u IIpoTroko/i0B K Heu

CoryiacHO TPUHIUITY CYOCHIMAPHOCTH, SIBISIOMIEMYCS OJHUM W3 OCHOBHBIX
MPUHLKIOB JiedTebHOCTH EBponeiickoro Cyia 1mo npaBaM 4esloBEKa, 3allluTa IpaB U
cB00O/ YeJoBeKa, NpeaycMOTpeHHbIX KoOHBEeHIMeW o 3ammre mnpaB uejaoBeKa M
OCHOBHBIX cB00OJ 0T 4 HOs10ps 1950 roga u IIporokonamu k Heil (nanee — KonBenuus
u IIpoTokosibl K Heil), BO3naraercsi Mpexjae BCEro Ha OpraHbl rocyAapcTBa, B TOM
YUCJIE Ha Cy/Ibl.

B nmemsix obOecnedeHus €IMHOOOPA3HOrO TMPUMEHEHUS CyAaMu  OOIei
opucaukinn  KonBenumn u  patuduuupoBaHHbX  Poccuiickoit  denepanueit
[IpotokosoB k Heu IInenym BepxoBnoro Cyna Poccuiickoit ®enepanuu,
pykoBoACTBYsICh cTaTheil 126 Konctutyuu Poccuiickoit denepanyu, cTatbsiMu 9 u
14 denepanbHOTO KOHCTUTYITMOHHOTO 3aKoHA OT 7 ¢eBpans 2011 roma Ne 1-OK3 «O
cynax oOmieit ropucaukimu B Poccuiickoit depepanumy, MOCTAHOBIAET IaTh CyllaM
CJIEAYIOIIME PAZBACHEHU:

1. KonBenuust u [IpoTOKOJIBI K HEN SABISIIOTCS MEXKIYHAPOJIHBIMU JIOTOBOPAMHU
Poccutickoit @enepanyu, ¥ Ipu UX MPUMEHEHUH CyJaM OOIIeH IOpUCAUKIINY (Janee —
Cyllbl) HEOOXOJIHMMO YYHUTHIBaTh PA3bICHEHUS, COJIEpXKaIlHecs B IMOCTAHOBJICHUU
[Tnenyma BepxoBuoro Cyzna Poccuiickoit denepanuu ot 31 oktsiopsa 1995 roma Ne 8
«O HekoTOphIX Bompocax TmpuMmeHeHus cynamu Kouctutynuu Poccuiickoit
denepanyiu MpU OCYIIECTBICHUU MPABOCYIUS», a TaKKEe B MOCTaHOBJIeHUU [Inenyma
BepxoBnoro Cypna Poccuiickoit ®@eneparun ot 10 oktsiopst 2003 roga Ne 5 «O
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MIPUMEHEHUU cyllamu oO011el IOPUCTUKIINU oO1IenpU3HAaHHbIX
IPUHLMAIIOB M HOPM MEXAYHAPOAHOTO IIpaBa M MEXIAYHAPOIHBIX JIOrOBOPOB
Poccniickon @enepanum».

2. Kak cnenyer u3 nonoxenuit crateu 46 Konsenmuu, crateu 1 denepanbHoro
3akoHa ot 30 mapta 1998 roga Ne 54-@3 «O paruduxanun Konsenuuu o 3amure
IpaB YelloBEeKa M OCHOBHBIX cBoOON u IIpoTokomnoB k Hei» (nanee — degepaibHBIN
3aKOH 0 paTuduKanumn), npaBoBsie mo3uiuu EBponeiickoro Cyaa mo npaBam 4enoBeKa
(manee — Espomneiickuit Cyxa, Cym), KOTOpbsle colepKaTcsi B OKOHYATEIbHBIX
noctaHoBiieHussX Cyna, NpUHATBHIX B OTHOIIEHUU Poccuiickoin Denepanunu, ABISIOTCS
00s13aTEIBLHBIMHU JIJIS1 CYJIOB.

C nenbto 3(pPpexTUBHON 3alUTHI IPAB U CBOOOJ YEIOBEKA CyJaMU YUUTHIBAIOTCSA
npaBoBele no3unuu EBponeiickoro Cyna, U3JI0)KEHHBIE B CTaBIIMX OKOHYATEIbHBIMU
IIOCTAHOBJICHUSX, KOTOPBIEC MPUHATH B OTHOLLIEHUHU JIPYTUX FOCYAApCTB — YYaCTHUKOB
Kousenuuu. [Ipu 3TOM npaBoBasi MO3ULIKS YUYUTHIBAETCS CY0OM, €CIIU OOCTOSITENbCTBA
paccMaTpUBAaEMOI0 UM JieNla SIBJIAIOTCS aHAJIOTMYHBIMU OOCTOSATENbCTBAM, CTABIIMM
MPEIMETOM aHAJIN3a U BIBOJIOB EBponerickoro Cyna.

3. IlpaBoBeie mozuiuu EBpomeiickoro Cyaa y4YuTBIBAIOTCS TpU MPUMEHEHHUU
3akoHonarenscTBa Poccuiickoit @enepanuu. B yacTHOCTH, coaep:KaHUE NpaB U
CBOOOJ, MPENYCMOTPEHHBIX 3aKOHOJATENbCTBOM Poccuiickoit ®denepanuu, IOHKHO
ONPEIENATHCS C YUYETOM COJIEpKaHHUsSI aHAJOTUYHBIX MPaB U CBOOOJI, PACKPhIBAEMOTO
EBponerickum Cynom nipu npumeHeHnn Konsenuuu u [IpoTokoa0B K HEM.

OOpatuTh BHUMaHWE CyJOB Ha TO, 4YTO 3aKOHOAATENhCTBO Poccuiickoi
denepan MOXKET MpeaycMaTpuBaTh OoJjiee BBICOKUN YpOBEHb 3alllUTHl IpaB U
cBOOO/I YeJOBEKa B CPAaBHEHUHU CO CTaHJApTaMHu, rapantupyeMbiMu KoHBeHIMEH u
[IpoTokonamu k Hell B TonkoBaHuu Cyna. B Takux ciyyasix cyjaM, pyKOBOJCTBYSICh
cratbeid 53 KoHBEHIIMH, HEOOXOIMMO NPHUMEHSATH IOJIOKEHHUSI, COJepIKalluecs B
3aKOHoJIaTeNnbCTBe Poccuiickoit deaepannu.

4. Bo wusbexaHue HapylIeHUss TpaB U CBOOOJ dYeEJIOBEKa, B TOM YHCIE
HEOOOCHOBAaHHOTO WX OrpaHMYEHHUs, MpaBoBble mno3uuu EBponelickoro Cyna
YUYUTBIBAIOTCS NPHU NMPUMEHEHUU He TOJbKO KonBeHmmu u [IpoTOKONOB K HEHM, HO U
MHBIX MEXIYHApOIHbIX 10roBopoB Poccuiickoilt @enepanuu (MOAMYHKT «C» MyHKTa 3
ctatbu 31 BEHCKOW KOHBEHIIMU O MPABE MEXKIYHAPOIHBIX TIOrOBOPOB OT 23 mast 1969
rona (nanee — BeHckas KOHBEHITHS).

5. Kak cnenyer u3 nonoxenuid KonBenunu u [TpoTokoioB K HEN B TOJIKOBAHUU
Espomneiickoro Cyna, moja orpaHn4eHHeM MpaB U CBOOOJ YelloBeKa (BMEIIATEIbCTBOM
B IpaBa M CBOOOJBI UEJIOBEKAa) TMOHUMAIOTCS JIIOObIE peUIeHHs, JeHCTBUS
(Oe3meiicTBHME)  OpraHOB  TOCYNAapCTBEHHOW  BJIACTH,  OpPraHOB  MECTHOTO
CaMOyNpaBJI€HUs, JOKHOCTHBIX JIMIl, TOCYAapCTBEHHBIX W MYHHIIMIAIbHBIX
CIyXKallluX, a TakKe WHBIX JHI, BCIEICTBUE TMPUHITUS WIH OCYIIECTBICHUS
(HEOCyIIEeCTBICHHS) KOTOPHIX B OTHOLIEHUU JIMIA, 3asBIISIIOLUIETO O MPEAnoIaraeMoM
HapyILIEHUU €ro mpaB U cBOOOJ, CO3JaHbl NMPEMSATCTBUS IS pealu3alyy ero mpas u
cBoOon. Hampumep, ucxoas u3 mnpaktuku Espomeiickoro Cyna ucnosib3oBaHUE
M300paKeHUsl TpaxkJAaHMHa Oe3 ero corjiacus MNpeJCTaBlseT cOo0OM OrpaHUYeHUE
COOTBETCTBYIOIIMX IPaB, rapaHTUpyeMbIx KoHBEHIIMEN.
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IIpu sToM B cuny yactu 3 cratbu 55 Koncturyuuu Poccuiickoit ®Penepanuu,
nosioxkeHnit Konsenruu u [IpoTokonoB k HeW r000€ orpaHWYEHHE MPaB U CBOOO
YeJioBeKa JJOJKHO OBITh OCHOBAHO Ha (peepabHOM 3aKOHE; MPECIeI0OBaTh COLUATBHO
3HAYMMYIO, 3aKOHHYIO 11eIb (HampuMmep, oOecTieueHre OOIeCTBEHHON 0€30MmacHOCTH,
3alUTYy MOpajid, HPABCTBEHHOCTH, MpaB M 3aKOHHBIX HMHTEPECOB JAPYIUX JIUII);
SBJIATHCS HEOOXOAWMBIM B JEMOKPATHYECKOM 0O0IIecTBe (MPONOPIIHOHATHHBIM
IpeciIelyeMOi COMaIbHO 3HAYMMOM, 3aKOHHOM LN ).

Hecobimtonenre oaHOro U3 3TUX KPUTEPUEB OTPAHUYEHHS MPEICTABISET COOOM
HapylleHUe MpaB U CBOOOJ YENOBEKa, KOTOPBIE MOJJIEKAT CYyACOHOW 3aliuTe B
YCTaHOBJICHHOM 3aKOHOM IOPSI/IKE.

Hekoropble mpaBa u cBOOOABI ueloOBeKa, TrapaHTupyemble KoHBeHIMed u
[IpoTokonamu Kk Hel, HE MOTYT OBITh OTPAHUYEHBI HU TIPU KaKUX YCIOBUAX (IIPaBO HE
MOJIBEPTaThCA MBITKAM U Jp.).

6. OcHoBaHusi 11 OrpaHUYEHUs TpPaB M CBOOOJ dYelOBEKa MOTYT
NpeaycMaTpUBaThCSl HE TOJBKO (PeaepalibHbIM 3aKOHOM, HO U MEXKIYHAPOIHBIM
noroBopoM Poccuiickoit denepanuu (Bbaaya Jinlia HHOCTPAHHOMY TOCYJApCTBY IS
OCYULIECTBJIEHHUSI YTOJOBHOTO TNPECIEAOBAHUS BO HCIOIHEHHE COOTBETCTBYIOLIETO
MEXIYHAapOIHOIO JOTOBOPA U Ap.).

7. Hensto KonBenuuu u IIpoTokosnoB k Hel sABsAt0TCS 3(DPEKTUBHOE NPU3HAHUE
W 3alluTa HapYIICHHBIX MpPaB U CBOOOJ YEJIIOBEKA, MOITOMY TOJIOKEHHUS ATUX
MEKTyHApOIHBIX JOroBOpoB Poccuiickoit denepannu HE MOTYT CITY>KUTh OCHOBAaHHEM
JUISl UX OTPAaHUYECHUS.

8. Cymam 1pum pacCMOTpEHHMH [l Bcerja cieayeT O0OOCHOBBIBATH
HEOOXOJIMMOCTh OTPAaHUYECHHS MPaB M CBOOOJ UETOBEKA MCXOJI1 M3 YCTAHOBIIEHHBIX
dakTrueckux oOctositenbeTB. OOpaTUTh BHUMAaHUE CYJIOB HAa TO, YTO OTPAaHUYCHUE
mpaB ¥ CBOOO/] YeJIOBEKa JIOMYCKAETCs JTUIIIh B TOM CIIydae, €CJI UMEIOTCS OTHOCHUMbIE
U JIOCTATOYHbIE OCHOBAHUS JUJIi TAKOTO OrPAaHUYEHUs, a TaKXKe €CIM coOJomaercs
OallaHC MeXIy 3aKOHHBIMM MHTEpecaMH JMIa, NpaBa U CBOOOABI KOTOPOIO
OTPaHUYMBAIOTCS, U 3aKOHHBIMU MHTEPECAMU MHBIX JIUII, TOCYapCcTBa, 00IIECTRA.

Hampumep, yaoBIE€TBOpEHHE CyIOM XOJaTaiCTBa JIOJDKHUKA OO0 OTCpOYKe
UCIIOJIHEHHUSI ~ CyleOHOro  IMOCTAaHOBJIEHHMS MO  TPaXJAAHCKOMY  JIely  Ha
HEMPOAOJKUTEIbHBIA TIepHUOJ BPEMEHU HE BCErjla CBUACTEIBCTBYET O HaApYIICHUH
npaBa B3bICKATENsl Ha MCIOJHEHUE CyAeOHOr0 IMOCTAHOBJICHHS B Pa3yMHBIN CpOK,
rapaHTUpyeMoro myHKToM | crarbu 6 KoHBEHIIMH.

OrpaHuyeHue NpoOILECCyalbHBIX IIpaB, HaNpUMep yAAJICHUE JUla U3 3aia
CylIeOHOTO 3acefaHusi, JOMYCKAeTCS IOCJIE€ TOTO, KaK ATOMY JIHUIly Pa3bSICHEHBI
MPaBOBbIE MOCIEACTBUSl TAKOTrO orpanudeHusi (myHKT 1 crateu 6 KoHBeHIMU B
tonkoBanuu EBpomnetickoro Cyna).

YcTaHOBIEHHBIE CYZIOM 0OCTOSTENLCTBA, CBHICTEILCTBYIONINE O HEOOXOIUMOCTH
OrpaHUYeHMs MPaB U CBOOOJ YEIOBEKa, MOJJIEKAT OTPAKEHHIO B Cy/I€OHBIX aKTaXx.

9. B cooTrBercTBMM C OONICOPU3HAHHBIMU MPUHIUMIIAMH U HOpPMaMu
MEXAYHApOJHOr0 TMpaBa, nojoxeHusMu crated 1, 34 KoHBEHIMH B TOJIKOBaHUU
EBpomneiickoro Cyja ¢ 11ei1b10 BOCCTAHOBJICHUSI HAPYLIEHHBIX MPaB U CBOOO]I Y€I0BeKa
Cylly HEOoOXOJMMO YCTaHOBUTh Hajuuue (akTa HApPYIICHHs 3TUX IMpPaB U CBOOOJ,
OTpa3WB YyKa3aHHOE OOCTOSITENbCTBO B CyAeOHOM akte. [IpuuMHEHHBIE TaKuUM
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HapyIICHUEM MaTepualbHbli yiiepd u (WiIM)  MOpalmbHBIA  Bpel  MOJISKAT
BO3MELIECHNIO B YCTAHOBJICHHOM 3aKOHOM ITOPSAIKE.

[Ipn ompeneneHun pazMepa IECHEKHOW KOMIIEHCAIMM MOPAJIBHOTO BpeAa CyHbI
MOTYT MNPUHMMAaTh BO BHHUMAaHUE pa3MEp CHPABEIIMBOM KOMIICHCAIlMU B YaCTH
B3BICKaHUSI MOPAJIBHOTO Bpenia, npucyxaaeMon EBponeiickum CynoM 3a aHaIOTHYHOE
HapylICHUE.

OO6paTuTh BHUMAHUE CYJIOB Ha TO, YTO OTMEHA (M3MEHEHHE) CYJIeOHOTO aKTa, Ipu
BBIHECEHUU KOTOPOTO OBLIO JOMYIIEHO HapylleHue mnojoxkeHnid KoHBeHIuu wiu
[IpoTOKOJIOB K HEH, UCXO0ld U3 OOCTOSITENILCTB JeNa, cama Mo ce0e MOXKET SBISTHCSA
JIOCTAaTOYHOM JIsl BOCCTAHOBJICHUS HApYUIEHHBIX MpaB U CBOOOJ M 0e€3 JeHEKHOU
KOMIIEHCALIUH MOPAJIbHOTO Bpena. Hampumep, oTMeHa perieHus: cyaa, MpUHATOrO o
pe3ynbpTaTam CyJaeOHOTO pa3doupaTenbCTBa, KOTOpOE OBLIO MPOBEIACHO B 3aKPHITOM
cyneOHOM 3acenanuu B HapyuieHue nosoxkeHuit cratbu 10 I'TIK PO wnmu crateu 241
VIIK P®, u paccmoTpeHue naena CyAOM aleJUBSIMAOHHOW WHCTAHIMA B OTKPBITOM
CyleOHOM 3acefaHuu OyAyT CBUJIETEIbCTBOBATH O BOCCTAHOBJIEHUU IMpaBa CTOPOHBI
Ha MyOJIMYHOE CyAeOHOe pa3oupaTeIbCTBO.

10. Cormacuo monoxkenusim dactu 2 ctatbu 17 Konctutymum Poccuiickoit
®denepanyy OCHOBHBIE IpaBa M CBOOOJBI YEJIOBEKA HEOTUYKIAAEMbl U MPUHAIICHKAT
KOKJIOMY OT pOXKAeHUSA. BMecTe ¢ TeM JIMIO BIIPAaBE OTKA3aThCA OT PEAIM3ALNH CBOUX
mpaB ¥ cBOOOJ, B TOM YHCJI€ MPaB, HOCAIIUX MpoleccyalbHblil xapaktep. [Ipu 3ToM
TaKOW OTKa3 JOJDKEH OBITh BCErja sIBHO BBIPAYKEHHBIM, TOOPOBOJIBHBIM M HE JOJKEH
MPOTUBOPEYHUTH 3aKOHOAATENbCTBY Poccuiickoit ®denepanuu, 0OImMIECIPU3HAHHBIM
NPUHLHAIAM W HOPMaMm MEXKIYHAapOJHOTO MpaBa M MEXIYHApOAHBIM JIOrOBOpaM
Pocculickon ®@enepanuu.

BosnensbsiBiieHHE JHIA, CBSI3AHHOE C OTKA30M OT peaju3allid CBOMX NpaB U
CBO0OJI, MOXKET OBITh OTPAKEHO B €ro MUCHMEHHOM 3asiBICHHH, MPOTOKOJE, WHBIX
JIOKYMEHTaX, UMEIOIIUXCA B MaTephasiax Jieja U SIBHO CBHUJACTEIILCTBYIOIIUX O TaKOM
OTKa3e.

Kak cnegyer u3 monoxkeHuii nyHkTa 2 4yacTtu 1 cTtaTbu 389" VIIK P® u nmyHkKTa 1
cratbu 6 KonBeHumm B ToskoBaHmu EBpomnerickoro Cypa, cyA aneuIsIMOHHON
WHCTAaHIMM HE BIPABE paccMaTpuBaTh YroJIOBHOE Jeno 0e3 ydacTus Juia,
OCYXJEHHOTO K JIMILIEHUIO CBOOOBI, €CIM TOJIBKO YKa3aHHOE JIMIO SBHO HE BBIPA3UT
CBOE EJaHWe HE MPHUCYTCTBOBATh MPHU PACCMOTPEHUU alEJUISIIIUOHHON >KajoObl
(peacTaBieHUs ).

O HanM4KMM BOJICU3BSBIICHUS JIMIIA, CBSI3aHHOTO C OTKAa30M OT peaIM3allii CBOUX
mpaB W CBOOOJI, MOXET CBHUJCTEIbCTBOBATh OE3/EHCTBHE TAKOTO JIUIA, €CIH ATO
MPETyCMOTPEHO 3aKOHOM (HampuMep, B ciydae, yKa3aHHOM B a03aie BOCHMOM
cratbu 222 I'TIK PO).

11. OOGpaTuTh BHUMaHHE CYJOB Ha TO, YTO peUICHUs, ACUCTBUS (Oe3aeiicTBuE)
OpPraHOB  TOCYJAapCTBEHHOM  BJIACTH, OPraHOB  MECTHOIO  CaMOYyIPaBJICHUS,
JOJDKHOCTHBIX JIMI, B TOM YMCJE JO3HABaTeNsl, CIEAOBATENs, PYKOBOAUTENS
CJIECTBEHHOIO OpraHa W IMpOKypopa, TOCYAAPCTBEHHOTO WM MYHHIUIIAIBHOIO
CJIy’Kalllero, JOJDKHBI COOTBETCTBOBATH HE TOJIBKO 3aKOHOAATENBCTBY Poccuiickoii
®denepanyu, HO U OOLIETTPU3HAHHBIM MPUHILIUIIAM U HOPMaM MEXyHapOIHOTO IMpaBa,
MEXAYHapOoIHbIM JoroBopaM Poccuiickoit @enepanuu, BrIo4Yas KOHBEHIUIO U
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[IpoTtokonsl k Hed B ToskoBaHuu EBpomeiickoro Cyma (wacte 4 crtatbu 15
Koncrutynuu Poccuiickoit @enepanunu, yacts 2 crarbd 1 1 yacts 4 ctateu 11 I'TIK
P®, yacte 3 cratbu 1 YIIK PO, vacts 2 ctatbu 1.1 Konekca 06 amMUHUCTPaTUBHBIX
npaBoHapymeHusx Poccuiickoir @enepaunn). Hampumep, qokazarenbcTBa MO €Ty
ABJISIIOTCS. HEAOMYCTUMBIMU KaK B CIly4ae MX IMOJYyYEHUS B HAPYUIECHUE IMOJIOKEHUI
IIPOLIECCYAIbHOTO 3aKoHoAarenbcTBa Poccuiickon Penepanuu, Tak U B Cllydae UX
nonydyeHus ¢ HapymeHnemM KonBeHnuu win I[IpoTOkonOB K HEM B TOJIKOBAHUU
EBpomneiickoro Cyna.

12. Tlonoxenus Koupeniuu u IlpoTokosioB k Hed B cwiny nmyHKTa 1 crateu 31
BeHckoil KOHBEHIIMU MOJJIeKAaT CUCTEMHOMY TOJIKOBaHUIO. [ToaToMy HE0OX0AMMOCTh
COOJIIOJICHUSI Pa3yMHBIX CpPOKOB CY/AOINPOM3BOACTBA HE MOXET OIpaBIbIBaTh
OTpaHUYCHHE HMHBIX MpaB, MPEayCMOTpEeHHbIX B cratbe 6 KouBeHimu (Hampumep,
mpaBa Ha TMPOIECCyallbHOE PABEHCTBO CTOPOH B CyAeOHOM Ipoiiecce; IpaBa
OOBHHSIEMOTr0 33/1aTh BONPOC MOKAa3bIBAIOLIEMY MPOTHB HEro cBuaeTento). [loaTtomy
CyJl HE JIOJKEH MOJ MPEJIOrOM COOJIOJIEHUsI Pa3yMHBIX CPOKOB CYAOINPOHU3BOACTBA
OTKa3bIBaTh B HCCIEIOBAHUM JOKa3aTEIhCTB, HEOOXOAUMBIX ISl TIOJHOTO U
OOBEKTHBHOIO pa3pelleHus Jena, a Takke s 00ecleyeHus MpoLecCyaJbHOro
paBEHCTBA CTOPOH.

13. B cuny cratem 1 KonBenmuu B TonkoBanuu Epomnetlickoro Cyma
roCyJapcTBO B JIMLIE CBOUX OPraHOB 00s3aHO COBEpIIATh ACUCTBUS, HEOOXOIUMBIE AJIs
b EeKTUBHON 3alUTHI TIpaB U CBOOOJ JIUIl, HAXOMSIIUXCSA TMOJ €ro FOPUCTUKIIHEH.
Hampumep, ecnu mpu paccMOTpeHHH Jena 00 YCTAaHOBJICHHHM OTIIOBCTBa OyneT
BBISIBJICHA HEJIOCTATOYHAS SICHOCTh MJIM HETOJHOTA F€HETUYECKON AKCIEPTU3bI, TO AJIS
7 deKTUBHON 3anUThI MpaB peOEHKa Cyoy CIeAyeT B COOTBETCTBUU CO CTaTheil 87
['TIK P® Ha3HAYUTH JOMOJHUTEIBHYIO SKCIIEPTHU3Y.

CornacHO TOJOKEHHSIM MOJIYHKTa «C» NyHKTa 3 cratb 6 KoHBeHUHMH B
tonkoBaHuu EBpomneiickoro Cyaa oOBUHsIEMbI UMEET MpaBo P(HEKTUBHO 3alTUIIAThH
ceOsi JIMYHO WJIM dYepe3 IMOCPEACTBO BBIOpAHHOTO UM caMuM 3amuTHHKa. Cymam
MEePBOM, aneJUIAIMOHHOW, KAaCCAIIMOHHOW WM HAJI30pHON HMHCTAHIIMK HEO0OXOIUMO
HCUEPIBIBAIOIIMM 00pa30oM pa3bsACHITh COJAEpP)KaHME HSTOrO0 TMpaBa, a TakKXKe B
COOTBETCTBUM C 3aKOHOAATeNnbCcTBOM Poccuiickoit ®enepaunn o0ecrneynBaTh €ro
peanu3anuio.

14. Tlonoxxenust myHkta 4 cratbu 5 KoHBeHumu B TosikoBaHMM EBpormeiickoro
Cyna mpemycMaTpuBarOT MpaBO JHUIA Ha O€30TiaraTeIbHOE PAaCCMOTPEHHE CYyIOM
BOIIPOCAa O MPABOMEPHOCTH €ro 3aKIIOYEHHUs MOJ| CTPaKy M Ha He3aMeIJIUTEIbHOE
OCBOOOXKJICHHE, €CJIM 3aKIIOUCHHUE MO/ CTpPaXy MPHU3HAHO CYJOM HE3aKOHHBIM U
HEOOOCHOBAaHHBIM. B CBsI3M C 3TUM cyAaMm TMOCJE MOCTYIUICHHUS XKanoObl U (WJIH)
MPEICTABJIICHUS] Ha TOCTAaHOBJICHHE OO0 W30paHWKM B KAueCTBE MEPHI IMpECceUCHUs
3aKJIIOUYCHHS] TOJ] CTpaxy (O TMpPOJJIEHUHM CpOKA COJEpKAaHHUS TIOJ CTpaxkeil)
HEOOXOJIMMO HE3aMEJIUTEIIbHO HAMpaBisTh COOTBETCTBYIOIIME MaTepUasbl IS
aneyuIsiuoHHoro paccmorpenusi. CynaM  aneJuIAIMOHHOM WHCTAHIIMM  HAJJICKUT
paccMaTpuBaTh yKa3aHHbIE Jkajgo0y W (WIM) TpeACTaBICHUE HE TO3IHEE CpOKa,
onpezaeneHHoro B yactu 11 crateu 108 YIIK PO.

15. [lpuHIMO NOpe3yMILIUU HEBUHOBHOCTH, MPEIYCMOTPEHHBIH MOJOXKEHUSIMU
gyactu 1 crateu 49 Konctutynum Poccuiickoit @enepauuu, cratbu 14 VIIK PO,
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nyHKTa 2 ctatbu 6 KOHBEHIIMH, ABISETCA OAHUM W3  aCIEKTOB  CIIPABEINJINBOIO
cyaeOHoro paszbupareiabcTBa MO YrojoBHOMY zeny. IlosTomy B cyneGHOM akTe He
JIOJKHBI HUCTIOJIB30BAThCA (POPMYITUPOBKH, M3 COAEPKAHUSA KOTOPBIX CJIEI0BANIO OB,
YTO TO WIM HHOE JIMLIO COBEPIIWIO MPECTYyIUIEHHWE, TOrJa Kak B OTHOIICHUH
YKa3aHHOIO JIMIA OTCYTCTBYET BCTYNMBIIMH B 3aKOHHYIO CHIy OOBUHUTEIbHBIN
IIPUTOBOP  WJIM  TIOCTAHOBJICHME O IPEKPAIlCHUH  YrOJIOBHOIO  J€ja 110
HEepeaOWIINTUPYIOIIEMY OCHOBAHUIO.

16. Hcxons u3 mnonoxeHuid nmyHkta | cratbm 6 KOHBEHIMHM B TOJIKOBaHUU
EBpomneiickoro Cyna JaulIeHHOE CBOOOBI JIMLO BIIpaBE y4acTBOBAaTh B CyA€OHOM
pa3zbupaTeabCTBE MO IPakJaHCKOMY JEITy.

17. B cOOTBETCTBUU C MOJIOKEHUAMHU cTaTbu 46 KOHBEHIIMH, HCTOJIKOBAHHBIMHU C
yuetoM Pexomennanmu Komurera munuctpo Cosera EBponst Ne R (2000) 2 ot 19
suBaps 2000 roxa «Ilo nepecMoTpy A€ U BO30OHOBIIEHUIO MMPOU3BOJICTBA 10 JENy Ha
BHYTPUTOCYJTAPCTBEHHOM YPOBHE B CBsI3U C pemeHussmMu EBponeiickoro Cyna mo
npaBaM ueJjoBeka» (naiee — PekoMeHIanus O NEepecMOTpE), OCHOBAHHUEM IS
nepecMoTpa CyIAeOHOro akTa BBHJY HOBBIX OOCTOSITENBCTB SIBISIETCS HE BCAKOE
ycraHoBiieHHOe EBpomneilickum Cynom Hapymenue Poccuiickonn  ®Denepaumeit
nonokennii Konsennuu nnu [IpoTokoIoB K HER.

B cBs3U ¢ 3TUM pa3bsCHUTH CyAaM, YTO CyA€OHBIN aKT MOJJIEKHUT EPECMOTPY B
TOM Ccly4yae, €clid 3asBUTENIb MPOJOJKAET HCIBITHIBATh HEOIAronpuUsITHbIC
NOCJIEACTBUSl TAKOrO akTa (HampuMmep, €Ciau JIMLO MPOJOJDKAET HAXOIUTHCS TOJ
CTpakell B HapylieHue TMojokeHuid KOHBEHIIMKM) W BBIIUTAYCHHAs 3asBUTEIIO
CIpaBeIMBasl KOMIIEHCalMs, npucyxacHHas EBponeiickum CyloM BO HCIIOJIHEHUE
cratbu 41 KonBeHuuu, 1100 HHBIE CPEICTBA, HE CBSI3aHHBIE C IMEPECMOTPOM, HE
o0ecreurnBaOT BOCCTAHOBJIEHHE HAPYILIEHHBIX IIPaB U CBOOO.

OpHoBpeMeHHO ycTaHoBIeHHOEe EBponeiickum CyaoMm HapylleHHE MO3BOJISIET
OPUITH XOTS Obl K OJTHOMY U3 CIEAYIOIINUX BbIBOJIOB:

O TOM, YTO pElIeHHE cyJa NpoTUBOpeYUT KOHBEHLIMHU MO CYIIECTBY (Hampumep,
MOCTaHOBJIEHHE 00 aAMUHUCTPATHBHOM BBIJBOPEHHMH JHUIA 3a mpenensl Poccuiickoi
denepanuu, IPUHATO, KaK ycTaHOBIEHO EBponeiickum CyioM, B HApYILIEHUE CTAThU &
Konseniun);

O TOM, 4YTO AomylleHHOe HapymeHrne KonBeHmuu wmu IIpoTOKONOB K HEW,
HOCSIILIEE IPOLIECCYAIbHBIM  XapakTep, CTaBUT IIOJ COMHEHUE PE3YJbTaThl
paccMOTpeHus Jiena (HanpruMep, OTKa3 Cy/1a B YAOBJIETBOPEHUH X0/1aTaliCTBa O BBI30BE
B CylneOHOe 3acelaHue CBUAETENS, MOKa3aHHMs KOTOPOTO MOIJIM MMETh pellaroliee
3Ha4YeHue 11 Aena (ctaTtbs 6 KonBeHun).

[Tpu paccMoTpeHHr CyIOM BOIpOca O HEOOXOAMMOCTH IMEpPEcMOTpa CyneOHOTro
aKTa YYUTBIBAETCS IMPUYUMHHO-CIECACTBEHHAs CBA3b MEXJy YCTaHOBJICHHBIM
EBponeiickum Cynom HapymenueM KonBeHuuu win IIpoTokonoB k Hed U
HEOJIAronpUsITHHIMU MOCJEICTBUSIMHU, KOTOPBIE MPOIOKAET UCIIBITHIBATh 3aBUTEIIb.

18. CornacHo nonoxeHusiM yactu 1 u nmynkra 4 yactu 4 crateu 392 I'TIK PO B
CBSA3M C ycTaHOBJIeHHbIM EBponeiickum Cynom HapyueHneM nosioxkeHuil Konsenuuun
win [IpoTokosioB K HEW MOTYT ObITh MEPECMOTPEHBI KAK PELIECHUE CyZAd, TaK U UHBIE
CyZ€OHbIE TOCTAHOBJICHUSI.
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19. Cpoxk mna oOpamieHus: Jula B CyJ C LEIbI0 NEPECMOTpPa BCTYNHBIIETO B
3aKOHHYIO CHJIy CyAeOHOTO akTa B CBSA3HM C ycTaHOBJIeHHbIM EBpomelickum Cynom
HapymieHueM KouBeHuun wiu [IpoTOKONIOB K HEW ClenyeT MCUMCIATH CO JHA,
CIIENyIOIEro 3a JHeM, Korga mnocraHoBieHue EBpomneiickoro Cyna crano
OKOHYATEJIFHBIM COTJIACHO MOJ0KEeHHIM craTeit 28, 42 n 44 KonBeHINM.

[IpomynieHHBI MO YBAXKUTEIBHOM NPUYMHE NPEIyCMOTPEHHBINM cTaTheil 394
['TIK P® TtpexmecsuHblii CpOK [ NOAAYM 3asBJICHUSA O IEPECMOTPE IOIJIEKUT
BOCCTAaHOBJICHUIO (HAIIpUMED, BCIIECICTBHE HECBOEBPEMEHHOTO MOIYYSHUS 3asBUTEIIEM
WM €ro MpeJcTaBUTENEM TeKcTa noctaHoBienust EBponeiickoro Cyna).

20. U3 mnonoxenuit crateu 1 DenepanbHOro 3akoHa o0 patudUKanuy,
WCTOJIKOBAHHBIX € y4yeToM crtatbh 46 KoHBeHLMH, ciemyer, 4yToO IpU MEPECMOTpE
CyJeOHOro akra, B CBSI3U C MPUHATHEM KOTOPOIrO 3asBUTEIb OOpaTuics B
EBponeiickuit Cya, cyny He0oOX0AMMO yUUTHIBATh IIPpaBoBbIe Mmo3ulinu EBpomneiickoro
Cyna, U3JI0KEHHBIE B COOTBETCTBYIOLIEM IMOCTAHOBIICHUH, U yCTaHOBJIEHHBIE Cynom
HapymeHnus Konsenuyu v [TpoTOKOIIOB K HEH.

21. B cnydae ycranosnenusi EBponeiickum CyoM HapyImIeHUs MPOIECCyaTbHbBIX
IIpaB JIMI, KAK Y4aCTBOBABIIMX B JEJE, TAK U HE NPHUBJICYEHHBIX K YYAaCTHIO B JEJE,
OJIHAKO TMOJJIeKABIIMX TPUBICYEHUIO, CyA NpPU TMEPECMOTpe CYAEOHOro akxra,
YCTPAaHMUB, €CJIM 3TO BO3MOXKHO HCXOHASl M3 OOCTOSTENIbCTB Jelia, HapyIICHUS
Konsenuuu nnm [IpoTOKOJIOB K HEN, MOKET BEIHECTH AHAJIOTUYHBIA PAHEE IPUHATOMY
cyneonbii akT (cratbs 46 KoHBeHLMH, UCTOJIKOBaHHas ¢ ydeTroM Pekomenpauuu o
IepPecMOoTpeE).

22. Ecim pemienne cyna ObUIO HCIOJHEHO HAa MOMEHT, KOTJa CTajo
OKOHYATEJIbHBIM ITocTaHoBIeHHE EBpornelickoro Cyna, B KOTOPOM yCTaHOBJIEHO, YTO
OpU TMPUHATHUM 3TOrO pelieHHus ObUTM HapylleHbl MojoxeHuss KoHBEHIMHM WM
[TpoTOKOJIOB K HEHM, TO OTMEHA TAKOT'O PEIICHUS 110 HOBOMY OOCTOATEILCTBY B CBSI3U C
yKa3aHHbIM IOocTaHoBieHUEM EBponerickoro Cyna mnpeBaaupyeT Haja INPUHIIUMIIOM
npaBoBOil omnpeneneHHOCTH (ctatbd 46 KOHBEHLMM, HCTOJIKOBaHHAs C Y4E€TOM
Pekomennauuu o nepecmotrpe). B ciydae oTMeHBI pellieHus CcyAa, MPUBEIECHHOIO B
UCIIOJIHEHHE, W MPUHSATHS TOCJI€ HOBOI'O PACCMOTPEHHMs Jejia peuieHus cyaa o0
OTKa3e B MCKE IMOJHOCThIO WJIM B YacTH JIMOO OIpEAeNeHHus] O MpeKpaleHuu
OpPOU3BOJACTBA MO JEedNy WIM 00 OCTaBJICHUM 3asBiICHUS 0e€3 paccMOTpEeHus
MIPOU3BOJUTCS TOBOPOT HCIOJHEHMS PEUICHUs CyAa, 3a MCKIIOUYECHHEM CIIy4acs,
yKa3aHHbIX B cTtaTbe 445 I'TIK PO.

23. Ilpu oOpamieHnM 3asgBUTENIS C HCKOM O BO3MEIICHHHM Bpela B CBSI3H C
ycTaHoBJIeHHbIM EBponelickum Cyaom HapylleHueM MoJjokeHui KoHBeHunHu wim
[IpoToKOI0B K HEM CynaM HEOOXOIUMO YYUTHIBATH OCHOBAHMS TPHUCYKICHHON eMy
CIpaBeIJIMBOM KoMIleHcanuu Bo ucnoyineHue cratbu 41 KonBenuuu. Hanpumep, He
MOJKET OBITh YIOBJIETBOPEH HCK 3asBHUTENS O JCHEKHOM KOMIIEHCAIMHM MOPAJIBbHOTO
Bpeja, MPUUYMHEHHOTO B Pe3yJibTaTe 0ecyeloBeYHOTo OOpalieH s, MPOTUBOPEUAIIETO
MOJIOKEHMAM cTaThl 3 KOHBEHIIMM M UMEBIIETO MECTO B OINPEIEIEHHBIN MTEPUOJ, ECIIH
EBponeiickum Cy0M 10 3TUM K€ OCHOBAaHUAM YK€ Obllla MPUCYKJIC€HA KOMITEHCAIUs
YKa3aHHOTO Bpeaa.

Bmecte ¢ TeM He OomycKaeTrcss OTKa3 B YAOBJIETBOPEHUU MCKA 3asIBUTEINSA O
JICHE)KHOW KOMIICHCAIIMM MOPAJIbHOTO BpENa HCKIKOYUTEIBHO B CBA3U C TEM
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oOcrositenbcTBOM, 4TOo  EBpomeiickum CyaoMm He ObUIO MPUCYXKIEHO 3asiBUTENIO
BO3MEIIICHUE TAKOTO Bpena, ecinu Tojbko Cym He cuell, yTo (akT YCTaHOBIEHHOTO UM
HapyuieHus: Koupeniuu win [IpoTokoaoB Kk Hell cam mo cede sBIseTCsl TOCTATOYHBIM
JUISl KOMIIEHCALMA MOPAJIbHOTO BpEaa.

24. Eponeiickuii Cyq npu pacCMOTPEHUH /€7 HE YCTaHABIMBAET BUHOBHOCTH
KOHKPETHBIX JIMI[ B COBEPIICHUU JEUCTBUN (0€31eMCTBUM), NPOTUBOpPEUALTUX
Konsenunn nnm [Iporokonam k Hel. B ¢BA3M ¢ 3TUM NpHU pACCMOTPEHUMN PETPECCHBIX
TpeGoBaHmil Ha ocHoBaHmu myHKTa 3° cratem 1081 TK P® cyny Heo6XOmHMO
YCTAHOBUTH HAJWYUE BHUHBI COOTBETCTBYIOIIMX JIMI], €CIM TOJBKO 3aKOHOM HE
npeaycMaTpUBaeTCs BO3MEIIEHHUE BpeJia MPU OTCYTCTBUHU BUHBI (ITyHKT 2 cTtaTtbu 1064
['K PO).

25. C 1enpl0 03HAKOMJICHHSI C TEKCTaMH TOCTAHOBJICHUH Ha PYCCKOM S3BIKE,
npuHAThIX EBponeiickum CynoM kak B oTHomeHuHu Poccuiickoit @enepaiuu, Tak U B
OTHOIIIEHUH HHBIX TOCYAapCTB — y4acTHUKOB KOHBEHIMM, PEKOMEHAOBAaTh CyJaM
MCMOJIb30BaTh B TOM YHCIE CIPABOYHYIO CHCTEMY «MEXAyHApOAHOE IIPABO»,
pazpadorannyto BepxoBasiM Cynom Poccuiickoit denepaniii U yCTaHOBJICHHYIO B
BEJIOMCTBEHHOM  KOHType ['oCymapCTBEHHONW  aBTOMATH3UPOBAHHOW  CHCTEMBI
«[IpaBocyame», a Takxke TMOUCKOBYIO cuctemy EBpomeiickoro Cyma HUDOC:
http://hudoc.echr.coe.int/sites/eng.

IIpencenarens BepxoBHnoro Cyna
Poccuiickon ®enepanuu
B.M. Jlebenen

N.o. cexperaps [Inenyma, cyaps
Bepxosnoro Cyna
Poccniickont @enepanun
B.B. MomoToB



