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O630p cyne6HOI NpaKTHKH O cOpaMm,
CBSI3AHHBIM C IPH3HAHHEM JOTOBOPOB He3aKJ/J4YeHHbIMH

1. Ecan MEXAY CTOPDOHAMH He JOCTHIHYTO COrJIamleHHe 0 BCeM
CYIIE€CTBEHHBIM YCJIO0BUAM JOroBOopa, TO OH He CYHTAETCH 3AKJIIYEHHBIM U K

HEMY HEIIpUMEHHMBbI NMMpaBuJia 00 OCHOBAHHSAX HeAeHCTBHTEJbHOCTH CAEJIOK.

Y1onHoMo4eHHBIH opraH cyobekTa Poccuiickoit ®emepaiuu — cobcTBEHHUKA
UMYTIECTBA YHUTAPHOTO NPENNPUATHA — 00paTHUICs B apOUTPaKHBIN CYI C HCKOM
K JTOMY [pPEINpUATHIO (apeHmofaresito) U OOIIeCTBY C OrPaHUYeHHOH
OTBETCTBEHHOCTHIO (apenpatopy) o IPU3HAHUK  HeAeHCTBHUTENbHLIM
KPaTKOCPOYHOI'O JOrOBOPa apeHIbl 4HacTH NpHUHAMIEKAIIEro INpeArnpUATHIO Ha
[IpaBe XO3IUCTBEHHOrO BeACHUS HEXXHUIIOTO [TOMEIIEHUS.

B ofocHoBanue cBoero TpebOBaHMS HCTEl yKazal, dYTO eMy AJd
COrjacoBaHMsA Obl1 HaIpaBieH I[OJNMCAHHBIM CTOPOHAMM JOTOBOP AapeHjsl,
OJIHAKO OH OTKa3ajcsl OT oH0OpeHus JaHHOHM CHENKH, TaK Kak ObLIO HEBO3MOXKHO
YCTAHOBUTH, Kakas MMEHHO 4YacTh IIOMEIIeHWS IMepenaeTcs B I10JIb30BaHMUE.
[Tockonpky craenka 3akiaoueHa 6e3 corjacusg CcoOCTBEHHHMKA HMYILECTBA
OpeIpHUsaTUsl, OHa SBISIETCS  OCIHOPUMOM M MOXeT ObITh NpU3HAHA
HeJeHUCTBUTEIBHON IO HCKY COOCTBEHHMKA HUMYyIIECTBA B CHJIY IMyHKTa 2
cratbu 295 I'paxnanckoro xonexca Poccuitckoit @enepaunu (natee — ['K PD).
Tax xax TOroBOp He HCHONHAJICA CTOPOHAMM, MCTEL He TpeboBal MpHUMeHEeHUs
MOCJIEACTBUHN ero HeJeHCTBUTEbHOCTH.

Cya ycTaHOBWJI, YTO B JOTOBOpE apeH bl [lepefaBaeMas 4acTh ITOMeIleHHUs He
UHIUBUAYaJIU3upoBaHa (ykaszaHa TOJNBKO ee riowans). [lpeacraBurenu
MpelNnpusiITHs H O0OIIecTBa Jald TPOTUBOPEUUBLIE ITOSICHEHHS O TIpaHUliax
CIIOPHOM YacTU [OMEIEeHUs, a YCTAHOBHUTh OSTH TIPaHUIE HA OCHOBAaHUU

NpeICTaBJICHHBIX B ACJIO JOKa3aTCJIBCTB HE ITPEACTABJAIOCE BO3MOXKHBIM.
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Cyn ykasai, 4TO OTCYTCTBHE B JOIOBOPE apeH/bl W B WHBIX IBYCTOPOHHHX
JOKYMEHTax JOCTaTOYHOH MHAMBHIOyalH3allud [epelaBaeMoil 4acTH IOMeELIeHHS
C YYETOM TOI0, YTO CTOPOHBEl HE MOTYT OIMCAaTh €€ I'PaHUIBl U MEeXIy HUMH
MMEETCS CIIOp I10 3TOMY [OBOAY, CBUIETENLCTBYET O TOM, YTO MEXKIY CTOPOHAMH
He JNOCTUIHYTO COIVIalleHWe 110 YCJIOBHIO O IpeAMeTe JOroBOpa apeHnbl. Takoe
YCIIOBHE ABJIAETCS CYIIECTBEHHBIM B CHIIY [IPAMOTrO yKa3aHUs NyHKTa | ctateu 432
['K PO®. [lockonpky B3aUMHOE BOJIEU3bSIBICHUE CTOPOH HE BBIPaKaeT COrIacus mno
BCEM YCJIOBHMSM, KOTOpBIE CYHUTAKOTCS CYLIECTBEHHBIMU NPUMEHUTEIBHO K HX
JIOrOBOPY, OH He MOXKET OBITh NPU3HAH 3aKJIIOUEHHBIM.

HoroBop, SBISIOIIMNACS HE3aKITHOYEHHBIM BCIEICTBUE HECOINIaCOBAHUA
CYIIeCTBEHHBIX YCJIOBHIf, HE MOKET OBITh NMPU3HAH HeJeHCTBUTENBHEIM, TAK Kak
OH HE TOJBKO HE ITOPOXKAAET IMOCIEeACTBUH, HA KOTOpbIe OBLT HAaIpaBleH, HO U
SBIAETCS OTCYTCTBYIOIIMM (aKTHYEeCKH BBUY HEIOCTH)KEHHUS CTOPOHAMU KaKOro-
aubo coryalieHus, a cieJ0BaTeIbHO, HE MOXET [TOPOINUTH TaKUe IIOCIEACTBUA U B
Oyayiem.

BmecTte c TeM, mpuHUMas pelleHue, apOUTpaKHBIM CyI B CHIy yacTd |
cratou 168 ApOuTpaskHOTO IpoleccyansHOro Konekca Poccuiickoil Deneparvn
(nanmee — AIIK P®) ompenenser, xakue HOpPMBI IIpaBa CJeLyeT NPHUMEHUTH K
YCTAHOBJIEHHBIM oOcTosTenscTBaM. COracHO HyHKTy 3 dactd 4 crtateu 170
ATTK P® cyx ykasplBaeT Takke B MOTUBHPOBOUHOM YaCTH PELIECHMS MOTHBBI, I10
KOTOPEIM HE T[pPUMEHHJ] HOPMBI IIpaBa, Ha KOTOpble CChUIAJIMCH JIMLA,
YYaCTBYIOIIHE B Jejie. B 3TOH CBSI3M CCBUIKA MCTLA B MCKOBOM 3asBIEHHUU HA HE
noajIe)xaliye MpUuMeHeH!Io, 0 MHEHUIO Cy1a, B JaHHOM JieJe HOPMBI [IpaBa cama
no cebe He SBISIETCS OCHOBaHHWEM MJIA OTKas3a B YJOBJIETBOPEHHH 3aABIEHHOIO
TpeOOBaHUS.

[TockonbKy NMpeabsIBIeHHOe UCTLIOM TpebOoBaHMe 110 CBOEH CyTH HallpaBieHo
Ha  KOHCTAaTallMI0O  OTCYTCTBUS  MEXTY  HpeanpuitieM U 0OLLECTBOM
IPaBOOTHOIIEHUS U3 JOrOBOpa apeHnbl, a OmMOKa B IIPaBOBOM KBalIH(UKALNH,

KOTOPYH AOITYCTHUII MCTEL, CHUTasa CHCJIKY OCHOpHMOﬁ, HE IIPUBOIHUT K Pa3JIMUHUIO
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B IOCJICACTBHUAX (BTa cocjiKa HEe HCITOJIHAIACh CTOpOHaMl/I), B UCKE HE MOXET OLITh
OTKA3aHO JIHIIEL Ha OCHOBAHUU TaKOH OIUNOKH.

B cBs3® ¢ 3TUM Cyd HCK YHOBJIETBOPHJ, IPH3HAB CIIOPHBIA OTOBOP

HE3AKJIKYCHHBIM.

2. loroBop, noaJjesxamui rocyiapcTBeHHOH perucTpauuu, Moxer ObIThb

[IPpHU3HAH HedelCTBUTENbHBIM H IPpH €€ OTCYTCTBHH.

YHUTapHOE TNpEeANpUATHe U HOpeAlpUHUMAaTelb B OTCYTCTBHE COIJIACHS
MYHHUIUIATEHOTO 00pa3oBaHus — COOCTBEHHUKa HUMYIIECTBA TIPENNPUITUS —
3AKMIOUIIIM  JIONOBOP  apeHzipl, [0 KOTOpPOMY IpEeINpuaTHe  Iepeaaso
NpeANpPUHUMATET0 BO BPEMEHHOE BO3ME3JHOE BJAJEHHE M II0JNb30BaHUE
HaxoJqlleecs y HEro Ha MpaBe XO3SHCTBEHHOIO BEIEHHs HEXWIOe 3JaHHUe.
Hazpanuprit noroBop ObUI 3aKiIIOYeH CPOKOM Ha IIATh JIET, OAHAKO ero
rocyIapcTBEHHAs! perucTpalys OCyIecTBIeHa He Oblia.

[TpennpuHuMaTens oOpatuics B apOUTPaKHBIA CyJl C UCKOM K IIPEAIIPUATHIO
0 TOCYJIapCTBEHHOM PErUCTpaliy JOroBOpa apeH b,

BerynuBmmi B 7esI0 B KadecTBE TPETHErO JIMIA YNOJHOMOYEHHBIH OpraH
MECTHOIO CaMOYIIpaBJiIeHHs (IpeAcTaBUTENIb COOCTBEHHHMKA HMYILECTBA) 3aABHII
CaMOCTOSATENBHOE TpeboBaHUE 0 MIpU3HAHUU J0roBOpa apeH/ibl
HeleHCTBUTENBEHBIM U O IPUMEHEHHH IIOCACICTBUH €r0 HeIeHCTBUTEIBHOCTH
(BoICENIEHHHM HUCTIa M3 37aHud), OOOCHOBAaB €ro OTCYTCTBMEM  COIJIaCHd
coOCTBEHHHKa MMYIIECTBa Ha Mepelady 3JaHus B apeHOy (MyHKT 2 cTaTbd 295
I[K PD).

Cyn mepBOM HWHCTAHIMHM HUCK [PEANPUHUMATENS YIOBIETBOPHI, B HCKE
TPeThero JUIa OTKa3ajl Ha OCHOBAHUH CJIEAYIOIIEro.

Cya ykaszaJ, 4YTO HalW4He BBIPAXKEHHOI'O B Haalekailed Qopme coriacus
CTOPOH 110 BCEeM CYINECTBEHHBIM YCJOBHAM [OTOBOpa apeHAbl 10 €ero

FOCY,Z[apCTBGHHOfI pPETHUCTpAllMM HE BJEYET MPaBOBBIX HOCH@I{CTBHﬁ, KpoMe

IpeIyCMOTpeHHBIX TTyHKTOM 3 crtateu 165 I'K P® (B pepmakuun, geicTBOBaBILEH
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mo 01.09.2013)," 1nockombKy HOrOBOP CYMTAETCH 3aKIIOUEHHBIM C MOMEHTA
rocy1apcTBEHHOU perucTpaiuy. Jlo 3Toro MOMeHTa CAENIKY MEXIY CTOPOHAMHU He
cymectByer. (CrenoBaTenbHO, TaKOH JOrOoBOP He MoOXeT OBITh MpU3HAH
HeIeMCTBHTENBbHBIM JO €ro perucTpalud, MnofgobHoe TpeboBaHUHE MOXKET OBITH
3asBJIEHO JIMIIB [TOCJIe OCYILECTBICHUS IOCYJapCTBEHHON PErUCTpalin J0roBopa.

Cy[ amneISIHOHHON HHCTAHUKY pPellieH’e Cy1a [IepBOl HHCTaHIIMKA OTMEHN,
B HCKe NpelpHHUMATeT0 0TKasal, TpeboBaHUe TPEThero JIHMLA YIOBIECTBOPHUI,
PYKOBOJICTBYSICH CJIETYIOLHM.

B cury myskra 1 crateu 165 'K PO (B penakuuu, neiicTBoBaBliel
70 01.09.2013) Hecobmonenue TpeOOBaHUSA O TOCYIApCTBEHHOW pErucTpaluu
CIEAKM BjeYeT ee HeAeHCTBUTENBHOCTh JMILE B CIydasx, YCTAaHOBJIEHHBIX
zakogoM. Cormacuo nyakty 3 crateu 433 'K PO porosop, mnomnexaruui
rOCyJapCTBEHHOHM pervcrpaiiy, CYHTAeTCs 3aK/IHYEHHBIM C MOMEHTa ero
PETUCTpAllii, eCclM HHOe He YCTAHOBIEHO 3aKOHOM. Ilo cmeicimy myHkra |1
crateu 164 TK PO (B pemaxuum, neiicreyromert ¢ 01.09.2013) B cinyyasx, ecau
3aKOHOM TIIpeIyCMOTpEeHa TroCylapCTBeHHas PpEerucTpalus CHENOK, IpaBOBble
MOCJIEACTBHSA CAEIKN HACTYIAIOT AN TPEThUX JIMIL [I0C]IE €€ PETUCTPALMH.

Ilyuxt 2 crateu 651 'K P® onpegenser, 4To JOroBOp apeH/bl 30aHUs U
COOPYKEHHUS, 3aKIFOUCHHBIH Ha CPOK He MEHee rofa, MOJIEKUT roCyAapCTBEHHON
PETUCTPAIMY ¥ CIMTACTCA 3aKII0YeHHBIM C MOMEHTA TaKOH perucTpanuu.

D70 03HAYAaeT, 4YTO COBEPIIECHHBI B Hajlexalled Qopme I0roBop, Bce
CYIeCTBEHHBIE YCIOBUS KOTOPOTO COTTIACOBaHBI CTOPOHAMH, OJHAKO Tpebyemast
rOCyIapCTBEHHAS PErruCTpalis KOTOPOro He OCYINECTB/IeHa, HE IMOPOXKIALT BCex
MOCJIEACTBUM, HA KOTOpble OH HallpaBlieH, IO OCYLIECTBJIEHUSA PErHCTPaLKH.
BMmecTe ¢ TeM TakOd JOroBOp YyXXe C MOMEHTa IOCTH)KEHHSA CTOPOHAMU
COrNamleHuss II0 BCEM €ero CYIIeCTBEeHHBIM YCJIOBHAM BJI€YET IIPAaBOBBIE
MOCNIEICTBUSL B OTHOILIEHHUSX MEXJIY HUMH, a TaKXe MOXKET I[OpPOIMTL BECh

KOMITJIEKC HOCHGHCTBI/Iﬁ, Ha KOTOpBIE OH HECIOCPEACTBCHHO HAIpPaBJICH, IIOCIE

'ysxr 2 cratsu 165 TK PO B pepaxumn, aeictyromeit ¢ 01.09.2013.
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rOCYNapCTBEHHOM perucrpauud. IloaToMy MomoGHbBIH JIOTOBOP MOXKET ObITh
OCIIOPEH MO MpaBUJIaM O HEeAeHCTBUTEILHOCTH CIEOK.
MHoe TonkoBaHMe mnpuBeno 6Bl K TOMY, YTO CTOPOHA HENEeUCTBHTENBLHOM

CASIKU MOTJ1a Ob1 TpeGOBATE ee PEruCTPallfK B Cy1e6HOM MOopsiiKe.

3. CTOpOHa A0roBOpa, He NpoueaIIero HGOﬁXOHHMyIO FOCYyAapCTBEHHY1O

perucrpanmmuro, He BIIpaBeé HAa 3TOM OCHOBAHHH CCbLLIATLCHA HAa ero

HE3AK/IIOYEHHOCTb.

[pennpunumarens JI. npexoctasun ripeanpuauMareno T. B apesny Ha ITh
T HexkKuIoe nomererne. Ciycrs ABa rofa mocie NOAMUCAHUS H (aKTHUECKOro
Havalla HCTIONHEHHs JI0r0BOPa apeH/Ibl apeHI0AaTeNnb 0OpaTHiICH B apOUTPaKHBIT
CYA C HUCKOM O BBICEJICHMH apeHIaTopa, MOTHBHUPYS CBOe TpeboBaHHE TEM, 4TO
JOroBOp He OBLT 3aperucTpHPOBaH.

Cyn mepBof MHCTaHLUMH HCK YIOBIETBOPHJ, YKa3aB, YTO B OTCYTCTBHe
TOCYy1apCTBEHHOH PErucTpaluy JOrOBOp SBJIAETCS HE3aKIIOUEHHBIM B CHITY
cratbt 433 T'K PO, a wMexnmy cropoHamMy CJIOKHINCH OTHOLIEHHS K3
HEOCHOBATENBHOI0 00OTalIeHHs B YacTH MONB30BAHHUSA OTBETYUKOM HMYILIECTBOM

HCTIIA.

Cyn anemIInMOHHON HHCTaHLMH PelleHne Cy1a IepBOit HHCTAHIIHY OTMEHNT,

B HCKEC OTKasaJl.

Kax YKazal Cyl arneJISLIHOHHOMN HHCTaHIMH, B INHCBMEHHOM COrJIalllIeHUH
CTOPOHBI NOTOBOPHIIUCH O II€pE€IaBacMOM B apeHIy O6”£>€KT€, pasMepe IJaThl 3a
[10JIb30BaHNC MM M B TEYEHHE [UIUTECIBHOIO BPEMEHH €ero HUCIOJHSIIN.
,HOK&B&T@HBCTB TOI'0, 49TO HE BCC CYHICCTBECHHBIE YCJIOBHA IOrOBOpa ApCHABI

COritaCcoBaHBI, B C€JIc HE HUMEECTCH.

ITo cmpicy crareit 164, 165, myukra 3 crateu 433, nyHkTa 2 cTaThil 651

I'KP® rocymapcTBeHHas peructpais JJ0ToBOpa OCYIIECTBIAETCS B  LEdX

CO3laHHusl BO3MOXHOCTH JI1 3aHHTEPECOBaHHBIX TpEThUX JIMUI 3HATh O

JOJITOCPOYHOH apeH/ie.
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[TockoIBKY CIIOPHBIM JIOrOBOP HE IMpollles] HeoOXOAUMYIO IoCyAapCTBEHHYIO
peTHCTPALMIO, OH He MOopoxaaeT Tex nocinencTtsuil (crtates 617 'K PO, mynkr |
ctathu 621 'K P®), koTopble MOIyT OKa3aTh BIAMUSHUE Ha IpaBa M HUHTEPECH
TPEeTbUX JHUL, HE 3HaBIIMX O (haKTe 3aKJIOUEHHUd [OT0BOpa apeHAbl U O
COIepKaHUH ero yCJIOBHH.

BMecte ¢ TeM, MpPeAOCTAaBUB KOHKPETHOE IIOMEUIeHHE B I10Jb30BaHHE
OTBETUMKA HA YCJIOBUSIX NOANMMCAHHOIO CTOPOHAMH JOroBOpa, UCTel INPUHAT Ha
cebs obszarennctBo (craths 310 IT'K P®D), koropoe mOMKHO Hamlzexalle
HermoaasaThesl. K TakoMmy o00s3aTefbCTBY B OTHOLIEHUM CTOPOH  JOKHBI
TIPUMEHSITHCS TIPaBUJIa MPAKIAHCKOTO 3aKOHOJATEIbCTBA O JOTOBOPE apeH b,

IToaToMy, ecnu 5TO He 3aTpoHEeT MpaB YKa3aHHBIX TPETbUX JHL, 0
OKOHYAHUS OMNpPEe/IEHHOr0 COTJAllleHHeM CpoKa II0Ib30BaHUA OTBETUMK BIIpaBe
3aHUMATh MOMEIIeHWe, BHOCS 3a HEro IUIaTy, YCTaHOBJIEHHYIO COTJIAllIeHHEM
CTOPOH.

Wctenn BmpaBe TpeboBaTh BO3BpaTa IIOMEILEHUS JIMIIb I10 HCTEYEHHUH
HA3BaHHOTO CpOKa IIONB30BaHMS MJIM B HHBIX Clydasx, Korja o0s3aTeslbCTBa
CTOpPOH IpyT Iepea apyrom OymayT mpekpalleHbl B obmiem mopsike (crtatba 450
'K POD).

WrHoe  TonkoBaHWe  NPaBWJI  TPAKJAHCKOTO  3aKOHOJAATENsCTBA O
rocyJIapCTBEHHOU perucTpanuu J0roBOpa apeH[bl crocoOcTByeT
HeJ0OpPOCOBECTHOMY IIOBEJEHHIO CTOPOH JOroBOpa, KOTOPBIA HE MpoIler

H€O6XOL[I/IMy}O pPErucTpalnio, HO UCIIOTHACTCA UMH.

4. Jlumo, KoTopoMy Bellb IiepeJaHa BO BJIaJeHHE M0 [J0rOBOpY
apeH/bl, MoJJieKaIeMy rocyaiapcTBeHHOM perucTpaunH, HO He
3aperucTpUpoBaHHOMY, N0 00leMy NpaBHJIY He MOKEeT CChLIATbCA HA €ro

COXpaHe¢HHEe PH U3MEHEHHH cOOCTBEHHHKA.

[NMpennpuuaumarens A. obpatuncs B apOMTpakHBIA Cyd € HCKOM 00

0cBOOOXKIEHHH npearpuHuMaTesIeEM H. 3nanus cknana.
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VicTel yKa3blBai, 9TO KYIUI CIIOPHOE 3NaHHE, HE obpeMeHeHHOe YbUMU-THD0
TpaBaMH, y MYyHHUIHITAJIbHOTO oGpasopanus. [IpaBo HCTLA 3aPETUCTPHPOBAHO B
EIMHOM TOCYJapCTBEHHOM peecTpe MpaB Ha HEJBIKHMOC MMYIIIeCTBO U CHEJIOK C
uum (nanee — ETPID).

OTBeTYnK BO3paxal [POTUB KCKa, CChLIaACh Ha 3aKJTIOYEHHBIA ¢
MyHMLWTIATBHEIM ~ 00pa3soBaHueM  JIOTOBOP JOATOCPOYHON  apeHAB!l  CKiana,
KOTOPEI XOTS ¥ He TMPOLIeN IoCyIapCTBEHHYIO PETUCTPALHMIO, HO UCIIONHALCS
CTOpPOHAMH B TeYEHHe TPeX JIET, i ero CpOkK Cle He ucTek. [To3aTomy, 110 MHEHHIO
oTseTunka, B cury crarbi 617 'K P® 10oroBop mpoloinkact JeHCTBOBATh, U OH
MoskeT TpeboBaTh OT UCTLA roCYIAPCTBEHHON PETHCTPalMy CAEIKN Ha OCHOBARHH
nyrkra 3 crateu 165 'K PO.

Cyl UCK YIOBTETBOPHI, YKa3aB CICAYIOMICE.

Tpebosanune 0 rocyZapcTBEHHOM PErnCTpallly Takoro A0rosopa (MyHKT 2
ctaten 651 TK P®) ycTaHOBIEHO JUisl CO3AHUS BOIMOKHOCTH OCBEJIOMIIEHHUS O
HeM TPeTbUX JIHL, YbU TIPaBa MM MHTEPECHI KacaroTcs UMYIIECTBa, CIAHHOTO B
apeHmay.

[To obuiemy IpaBHIy OTCYTCTBHE rocyJapcTBEHHOM perncTpalui J0ToBopa
apeH/ibl HEJBIDKMMOCTM ~O3HA4aer, H1o 3aKII0YeHHOE MEXAy CTOpPOHaMH
corfalieHie He naeT ULy, IPYHUMAIOIEMY UMYIICCTBO B MoJb30BaHue, Npas Ha
3TO nMyLﬁeCTBo, KOTOpBIE MOTYT OBITh MPOTHBONIOCTABICHBI HE 3HaBIIMM 00
apeHne TpeTbuM JHIaM (ITyHKT 3 crarsu 433, myHkr 2 crateu 609, MyHKT 2
crateu 651 [TK POD).

[TockombKy M3 MaTepHaloB Jena ClIeloBajlo, HTo UCTEl B MOMEHT
saKTIOYeHHs 1OroBOpa KyILIH-TIPOJaKy HE 3Hal O JOroBOpe apeH[bl (3aIluCH B
ETPIT 0 goroBope apeH[sl OTCYTCTBOBAIM, IPH OCMOTPE cKJaja MpeacTaBUTEb
IpoziaBlia 3aBepUIT MOKyNaTeld 06 OTCYTCTBUM KaKMX-1u0O oOpemeHenul), T B
OTHOIIIEHNY Hero corjalleHHe MyHHIHANaIbHOIO obpa3oBaHUA M OTBETYMKA HE

umeeT CHIIBL.



8

B gpyroM jene [OKynatenb 3JaHUS OOpaTUNCS € HCKOM O BBICEJEHHH
apeHJaTopa, MCIIOJB3YIOLIero 3JaHWE Ha OCHOBAHMU JOJIOCPOYHOIO AOrosopa
apeHipl, He POILeIIIero rocy 1apCTBeHHY0 PErUCTPALHO.

OTBETYHK BO3PAKAT MPOTHUB MCKA, CCHLIAACH Ha HEIPAaBOMEPHOE INMOBEAEHHUE
McTna,  KOTOpBIH, —mpuobperas — 3maHue, OBl TOCTABIEH  IPOJABLOM
(apenogareneM) u OTBETYUKOM B M3BECTHOCTh 0 HaJTUYUU
HEe3apeTrHCTPUPOBAHHOTO JOJITOCPOYHOT0 JOTOBOPA apeH B!,

Cyz nepBoit HHCTAHLMK HCK yIOBIETBOPUI, COCIABIIKCH Ha TO, ITO COMIACHO
myHKTy 3 crareu 433 K PO poroBop CHMTAeTCA HE3AKMOYCHHBIM M HE MOKET
3aTparuBarh Ipasa TPEThEro JIKIA — [OKYNaTes.

Cyz ane/ULILFIOHHON HHCTAHIMK pelleHne Cya repBOY HHCTaHLMU OTMEHUI,
B HCKE O BBICEJIEHUNM 0TKa3ajl Ha OCHOBAHUU CIEAYIOIICTO.

TocynapcTBeHHAsS PErHCTDAIMA JOroBopa apeHAbl HEABMKHMOCTH HUMECT
LIeTbI0 3AIIUTy MHTEPECOB TPETHHUX JIHMI, KOTOPhIe MOTYT npuoOpeTars Mpasa Ha
5Ty HemBmkuMocTs. OHa co31aeT [/is TakMX JIUI BOIMOXHOCTE [MOJTYHHTE
MHQPOPMALIHIO O CYILECTBYIOIIMX I0TOBOPaX apeHbl, 3aKIOHCHHBIX B OTHOLICHMIH
HeIBWKUMON Beld. Bmecre ¢ TeM 3asgBiICHHUE nprobpeTarens HEIBHKUMOro
uMyIecTBa 06 OTCYTCTBUH TOCYIapCTBEHHOHN PErMCTPALMi A0TOBOPa ApEHAb, O
HATHYMH KOTOPOTO OH 3HAl B MOMEHT NPHOOPETEHMA HEIBIKUMOCTH, ABIACTCH
370yoTpebnentem npasom (ctarbs 10 ['K P®). Cya aneuiaMOHHON HHCTaHLMK
TaK)Ke yKasaJg, dTO B TaKkoi CHTyalMH, COINIACHBILIHCH npuobpectd B
co6CTBEHHOCTD HEIBHKHIMOE MMYIIECTBO, HaXOAsIIeecs BO BIaleHUK apeHIaTopa,
noKyrnare s GakTUIeCKH BbIPA3HII COINIACHe 1 Ha COXPAaHCHNE 005133 TeIbCTBEHHEIX
OTHOIIGHMH, BO3HUKIINX W3 Jorosopa apeHisl. IIoaToMy JHOroBOp 2peHibl
coxpaHseT CHJIy IO [paBuUIaM CTaTby 617 TK P® u B mOZOGHOM HCKe ©O

BBICEJICHUU JOJIKHO OBITH OTKA33HO.

5. TeueHHe HCKOBOH JaBHOCTH 0 TpeGoBAHUIO O BO3BpaTe MepeJaHHOro

no He3aKJWYeHHOMY A0TroBOpY HAYHHAaeTCcsd He paHee MOMEHTA, Korjia MCcTteu
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y3Has HJIH, HEﬁCTByﬂ pasyMHoO H ¢ y4e€TOM CKAAAbIBAKIIHUXCH OTHOLIEHH

CTOPOH, JOJIZKCH ObLI Y3HaTbh O HapYyLIeHHH cBOero npasa.

[Ipemnpusumatenr M. obpatuics B apOUTpaXHBIA CyX C HCKOM K
NpeANpUHEMATEN0 B. 0 B3bICKAHMA CYyMMBEI HEeOCHOBATEJILHOrO oOoralieHus M
[IPOLIEHTOB 3a TI0JIb30BAHME TyKUMU JCHEKHBIMY CpeaCTBaMH.

B 060CHOBAHNE 3afBJEHHOr0 TpeGOBaHKs UCTEll COCNIANCH HA BCTYIMBIIES B
3aKOHHYIO CHIIY DEIICHHE apOGUTPaXHOTO Cyja M0 JPYroMy Aefy, KOTOPBIM €My
65170 OTKA3aHO BO BHECEHWH H3MEHEHHH B JOTOBOP IPOCTOrO TOBAPUILECTBA,
MOMMHCAHHBIA C OTBETYMKOM, TOCKOJBKY YKasaHHad CICJIKA MpU3HAHa CyIOM
He3aKTIOUEHHOM, a yIUladeHHble B CHET €€ HMCIHONHCHUA OTBETUMKY [EHEXKHbIE
cpeacTBa KBand(pHUIMPOBAHbL KK €TO HeOCHOBaTelbHOE oOoraiieHue.

PermenneM cy/1a epBoif HHCTaHIMH B yI0BJICTBOPEHHH TpeOOBaHUA OTKa3aHO
10 MOTMBY MpOIyCKa UCTUOM CpoKa MCKOBOM NABHOCTH, O MPUMEHEHUH KOTOPOH
xonaTaifcrBopan otserduk. Cyl ykasal, €4TO HAdaIoM TeueHNs CPOKa HCKOBOH
JaBHOCTH ABJSIETCA MOMEHT Iiepejiatiil HCTIOM OTBETUYHMKY JCHENKHBIX CPEACTB 110
He3aKII04eHHOMY A0TOBODY.

Cy11 ane/UTALMOHHOM HHCTAHIMK PeIIeHNE Cy/a nepBoil HHCTAHLIUKM OTMEHUT,
MCK yOBJNETBOPHII, HCXOHA U3 CIEIYIOIICrO.

B pelieHHH MO COCTOABIIEMYCA Panee CIOpy, Ha KOTOPOE CChInalCs UCTELL,
CyZ yKazan, 4TO HMpeANpUHUMATE]E M. He JUIeH BO3MOXHOCTH 3allUTHTH CBOC
IpaBO OTHOCHTENBHO BO3BPaTa BHECEHHBIX II0 HE3aKIIFOYEHHOMY JOrOBOPY
JleHeKHBIX CPeJCTB ITyTeM OOpalleHus ¢ HCKOM O B3BICKAHWY HEOCHOBATEIBHOIO
oforamedus. JTo 00CTOATENBCTBO MOCTYKIIO OCHOBAHMEM Il IPEIbSABICHUA
UM HaCTOSIIEero ucKa.

OTKa3bIBas B YIOBJIETBOPEHMH 3aABJICHHOTO TpefoBaHUA BBUIY INIPOIycKa
UCTLIOM TpeXJIETHEero cpokxa JCKOBOH NABHOCTH, YCTAHOBJIEHHOTO CTaTheH 196
'K P®, cyn mnepBoi MHCTaHIMM HENpaBUILHO HCUMCIUI HaJYalbHBIM MOMEHT
Teyenus TAHHOTO CPoKa cO OHA Mepefadd MCTLOM OTBETHHKY JIEHEKHBIX CPEICTB

10 CHEJIKE, BIIOCJIECTBHH HpYI3HaHHOI>'I CyaoM H€38.KJHOLI€HHOI\7[.
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B cuny myHKTa | CTaThu 200 TK P® mno obiieMy NnpaBHily TedeHHE CpOKa
MCKOBOI IABHOCTH HAYMHAETCA He CO JHA HapyLICHMA Ipasa, a C TOrO JHA, KOrna
MIO Y3HAJIO WIK JOJDKHO OBLIO y3HATE O HapyLUICHUH CBOErO 1IpaBa.

Jlo MOMeHTa KBaNHUKALHK CYLO0M CIIOpPHOTO JOr0BOpa KaK HE3aKJ0IEHHOTO
npeampuHEMaTens M. B OTCYTCTBAC OIHO3HAYHBIX J10KAa3aTeJILCTB 006paTHOTO
pasyMHO [OJIarai, 4To STOT A0TOBOP 0ok aeT IOPUANISCKHUE MOCIeACTBIA. 06
3TOM, B YACTHOCTH, CBUIETEIBCTBYET peIbABIEHNE UM TpeGOBaHUH, OCHOBAHHbIX
Ha JIOroBope, B APYroM Iene. Ce0BaTeIBHO, MCTEL Y3Hal O HE3aKTH0UeHHOCTH
JoroBopa M O HapylIeHHH CBOEro Ipasa UMb TOCNE TIPUHATHUA pPELICHUA
apOUTPaKHOTO Cya 10 HHOMY NIy, YCTaHOBJIEHHBIE CYZIOM 06CTOSATENbCTRA Jlefia
He CBUIETENBCTBYIOT O TOM, 4TO OT HCTHa MOXHO OBLIO PasyMHO OXHIATh
IpeNbsBICHUs. K OTBETIHKY TpeboBaHUA O BO3BpaTe HEOCHOBATEJIBHOTO
oboranieHusa paHee dTOU AaThl.

B gpyroM jene B XOJ€ TEperosopos 0 TOCTaBKe IMjoMarepuana
npeArpUHEMATeIs [EPednCIn oGImecTBy C OrpaHH4eHHOH OTBETCTBEHHOCTHIO
JeHe)KHBle CpeICTBAa B KadecTBe apatcd o OyayHieMy JOroBOpY. OpHako B
nambHeHIIeM CclelKa He Gpuia 3aKMI0YeHa, TOCKONbKY CTOPOHBI Tak M HE
COrTACOBAIM KOJIHuecTBO ToBapa. IlpeAnpHHAMATeIR obpatuics K oOIecTBy €
Tpe6oBaHIeM BepHYTh yIUIAUCHHYIO 6e3 OCHOBAHUSA CyMMY CITyCTsl TpH rozia 1 1sa
MecsIia ocie ee nepearcICHU.

[TockonbKy OOLIECTBO OTBETUIIO OTKA3OM, TIpelpHHUMATEb TPEAbABII B
apOUTpaKHBIA  CY] TpeGoBaHue O  B3BICKAHHM CIIOPHOW ~ CYMMBL  KaK
HEOCHOBATENLHOTrO oborameHns (CTaThd 1102 TK P®).

OTBeTdYMK 3asBHJI O IPOIyCKe MCTLUOM CpoXa MckoBoit aaBHocTU. Ha 310
sagBIeHMe MCTel TIPeiCTaBUI BO3PKEHHUA, yKasas, yTO B TEuUeHHE MOJIYyrona
[ocre OCYILIECTBIIEHHS CIOPHOTO IaTeka CTOPOHBI TIPOJIOJDKATH TEPETOBOPbI O
3AK/TFOYEHNY JOrOBOpa MOCTABKH IO TeX II0p, II0Ka OTBETYUK B [TUCBMEHHOM BHIC

OT HAX He OTKa3aJICi.

CYII nepBoﬁ WHCTAHOUU B HCKE oTKasal, yKa3aB cleyrouec.



11

Tevenne cpoka MCKOBOH NaBHOCTH HayWHAeTCs co JHS, KOrja Lo y3Hal0
WM DOJKHO OBLIO y3HATh O HapyIIeHH! CBOEro Ipaba (ctaths 200 TK PO).
OcyIuecTBIssE NIaTeK, peprHAMaTelb JOJIKEH 6pl1 3HATH, 4TO IPABOBOTO
OCHOBAHHUS I HEro He BO3HUKIO, [TOCKOJIBKY [OTOBOP IOCTABKH S HE ObI1
saKqroued. Takum 00pasoM, O HapyllleHUH CBOEro Ipasa, MPOU3OLICAIEM
BCNleCTBAE BO3HMKHOBEHMS 3a €TI0 cyeT HEOCHOBATENBHOrO OOOTalleHHT Yy
o6mectsa (ctarps 1102 [K P®), npeinpvHumMaTess AOIKEH OBl 3HATL C
MOMEHTa OCyLIecTBIIeHHA MmiaTexa. CrenoBarespHO, B CHIIY ITyHKTa 1 cratbu 200
'K P® mauanoMm TedeHHsA CpoKa HCKOBOI JaBHOCTH sIBIACTCS ACHB TepedrciIeHus
CIIOPHO} CyMMBI HCTLIOM OTBETUHKY.

Cyxa ATIe/UTAIMOHHON HHCTAHIMH pelerne Cyla TIepBOY MHCTAHLMU OTMEHHIL,
WICK YJIOBIETBOPUTL.

Kak ykasan CyHA ATe/IIMOHHOM MHCTAHLMH, HCTeLl J0oKasal, 4TO TLIATEX
6L ocyLIecTBlieH B CHeT Gyaymero porosopa # HTO CTOpPOHBI NPOAOIIKAIH
TIeperoBopsl  1OCie OCYIIECTBJIEHNS ILIATeXKa. Takoe TOBeJeHHE HCTHA HE
IIPOTHUBOPEHUNT TpebOoBaHUAM K J06POCOBECTHOMY M pasyMHOMY TI0BEICHUIO
YUaCTHMKOB I1€PeroBopos. Vcren TaKke MOKyMEHTAIBHO MOATBEPIUN MOMEHT
OKOHYAHHMS T1eperoBopoB. J1o OKOHIaHHA STHX [1ePErOBOPOB OH KaK MX y4aCTHHK
MOT pasyMHO mpejiofarats, HT0 JIOrOBOp C BBICOKOH CTEIIEHBIO BEPOSTHOCTH
OyaeT 3aKIIOYeH. [losTOMy B JaHHOM ciydae MCTeLl JoJKeH OBl y3HAaTh O TOM,
gTo oboraiieHde OTBETYHKA CTajo HeOCHOBATENIbHBIM, M O CBOEM IIpaBe
pejlbsSIBUTh COOTBETCTBYIOTICE TpeboBaHKe B MOMEHT OKOHYAHHUS T1€PEroBOPOB,

Korja craio O4YeBUIHO, UTO LUEJIb [1atexa He 6y11€T JOCTUTHYTA.

6. Ecyin HauaIbHbI MOMEHT Neproia BLINOJIHEHUS MOAPAAIHKOM padoT
ompeje/leH yKa3aHHeM Ha JelicTBHS 3aKa3uyMKa MM HMHBIX Jaun, TO
npeanosiaraercsi, 4To TaKHe neificrBus OyaIyT coBeplieHbl B CPOK,
fnpeaycMOTPEHHBIH 10r0BOPOM, a pu ero OTCYTCTBHH — B pasymHbiil cpok. B

TAKOM cJay4ac CPOKH BbINTOJIHEHUS p260T CYUTANTCH COrJIaCcOBAHHBIMH.
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ToBapuIecTBO COOCTBEHHHUKOB JKUIIbA 06paTunoch B apOMTPaKHBIM CYyI ¢
MCKOM K 3aKpBITOMY aKHHOHCPHOMY o6IIeCTBY O B3BICKAHHM HEYCTOHKM 3a
HapyllleHUe CPOKOB BBIMOTHEHAA paloT 10 JOTOBOPY MOAPSAA.

13 MaTepHasioB [eNa CJIeJ0Balo, [T0 MEKIY cTopoHamMy ObL1 TOANUCAH
JIOTOBOP TMOAPAAA C yCJIOBHEM, HTO paboThl JOTKHBI OBITh BBIIONHEHDI B Te4yeHue
[epuo ia BpeMeHHU, HCIUCIAEMOTO ¢ MOMEHTa OCYIIECTBIEHHS HCTIIOM aBaHCOBOTO
nnateka, HazBaHHBIA IU1aTeX ObIT TPOU3BEACH B TeueHye ABYX Helelb Mocje
[TOANIMCAHNsA [0roBopa, a pabOoThI BBIIIOJIHEHBl OTBETIMKOM 33 penenamMu
YIIOMSHYTOTO [Teproa ¢ MOMEHTA nepedyrcIe N aBaHca.

Cyn TmepBOff WHCTAHIMH B HCKe OTKazas, [pU3HaB JOroBOp TOIpsAia
He3aKTFOYEHHBIM Ha OCHOBAHHH CJIeTyIOUIETO.

CornacHo IIyHKTY 1 CTaTbH 432 TK P® noroBop CUMTAETCS 3aKIIOHCHHBIM,
ecd  Me)Jy CTOpOHaM#, B TpeGyemoil B TOMJIENKAIIMX caydagx Gopme,
JOCTUTHYTO COTJIAIIEHHE 110 BCEM CYLIECTBEHHBIM YCJIOBHAM A0rOBOPE.

CylnecTBeHHBIMI  ABJIAIOTCA ycIOBHs O MpeaMeTe J0ToBopa, yCIIOBMS,
KOTOpBIe HA3BAHBI B 32KOHE MIH MHBIX [MPaBOBBIX aKTAX KaK CYIICCTBEHHBIC HIH
HeoGXomUMBble UIsL  JIOTOBOPOB  JAHHOTO Bpaa, a TakKe BCe Te YCIOBUA,
OTHOCHTENIBHO KOTOPBIX IO 3asBJICHUIO ofHOU W3 CTOpOH [IOJKHO OBITB
JOCTHUIHYTO cornameHue.

B COOTBETCTBHMH C IyHKTOM 1 CTaThH 708 'K P® B norosope HOApAla
yKa3bIBAIOTCA HAua bHBIA U KOHEYHBIA CPOKH BHIITOTHEHIA paboThl.

Crates 190 TK PO npenycMaTpuBact, 410 yCTAHOBJIEHHbBIH 3aKOHOM, UHBIMHU
[IpaBOBBIMHU AKTaMHU, CIENKON MK HA3HAUAEMBIH CYJOM CpOK OINpPENeIACTCH
KaJeHapHOM [1aTOW MM MCTECHEHUEM eprosia BpeMeHH, KOTOPBIH HCUMCIAETCS
roIaMH, MecsIaMy, HelemnsaMH, THAMHI HIH gacamu. CpOK MOMKET OINPeNesIAThCA
TaKoKe yKa3aHHeM Ha COOBITHE, KOTOPOE JIOJDKHO Hen30€XHO HACTYMHUTh.

VenoBue J0roBopa [oapana, NpU  KOTOPOM paboThl  JOJIKHBI OBITH
BLIMONIHEHbl B TeHeHHe Neproja BPeMEHM C MOMEHTA TlepeduciieHns asaHca 0e3
onpeseneHns TOYHOH ATkl coBepIieHHs TOro IeficTBHs, HE MOXET OBITH

IpU3HAHO YKa3aHWeM Ha cobITHE, KOTOpoe HEeM30eKHO JOJKHO HACTYTHTD.
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[TosToMy B AOroBOpe TOApsna CTOPOHaMH HE COrJ1acOBaHbI Ha4aJbHbI U
KOHEYHBIIl CPOKH BBITOIHEHHUS padoT.

Cy ane/uIAMOHHOM HHCTaHIIMU peleH)e cylia IepBO¥ MHCTAHLIMK OTMEHUI,
FICK YIOBIETBOPUI, OTMETUB CIIEIYOLIEE.

Tpe6oBaHus TPaKIAHCKOrO 3aKOHONATEIbCTBA o0 ompeneseHUU Iepuoja
BRITIONTHEHUS PaboT 10 JOroBOpYy MOIpsia Kak CYHIECTBEHHOTO yCJOBUA 3TOTO
JOrOBOpa  YCTAHOBJNEHBl C  LEMbI0  HENOTYIIEHMST — HEOTPEACNEHHOCTH B
OTHOLIEHHUSX CTOPOH.

Ecoy HAYaILHLIH MOMEHT IIephoJa BBIMTONHEHUS MMOAPAAIUKOM paboT
olpejeNeH ykasaHHeM Ha [edCTBUA 3aKasuuKka WIH MHBIX JHI, B TOM ypciIe Ha
MOMEeHT VIUIATBl aBaHca, TO Mpearonaraeres, 4910 Takue jgedicTBud  OyayT
CoBepllleHbl B CPOK, NIPEIYCMOTPEHHBI JOTOBOPOM, a HpH ero OTCYTCTBHM = B
pasymHbIi cpok. CrenoBaTenbHO, B TAKOM CIydae HET HEOIpeIeIeHHOCTH B
CpoKax MpOU3BOJCTBA padoT.

JloroBop, COXep/KallUil Takoe YCIOBUE O MEPUONE BBIIOIHEHHA pabor,
JOKEH CUMTATHCA 3aKIFOYeHHBIM. B cilydae eCid 3aKa3duk HE COBEPHINT
COOTBETCTBYIOLIME TeHCTBHUS B MPETyCMOTPEHHBIA JOrOBOPOM CpOK, a IIpH €ro
OTCYTCTBHHM — B PasyMHBIH CPOK, IOJAPAMIMK BIPaBe OTKA3aTbCHA OT MCIIONHEHU
cBOMX OOS3aTENbCTB, CYIIeCTBOBAHUE HIIM HCIIONHEHHME KOTOPBIX IIOCTABICHO B

3aBHCHMOCTD OT JefiCTBHI 3aKa34nKa (IyHKT 2 CTaTby 328 K PD).

7. Ecin paboThl BBINOJHEHBI 10 CcOrJIacoBaHHs BcCeX CYLIeCTBEHHbIX
ycJa0BHil J0roBopa mOApsila, HO BIIOCJIEACTBHH CcAaHbl MNOJAPAAYHKOM H
MPHHATHI 3aKA34YHKOM, TO K OTHOILIEHHUSIM CTOPOH NOAJNEKAT MPHMEHEHHIO

npaBHja o nNoapsie.

[TpennpuHuMaTeNs 00paTHUICs B apOUTpPaKHBIA CyJ ¢ UCKOM K OOIIecTBy C
OrpaHWYEHHON OTBETCTBEHHOCTBIO O 6e3B03Me3HOM YCTpaHeHHUH B pa3syMHbBIH
CpPOK HENOCTAaTKOB PaboT, BBINONHEHHBIX OTBETIMKOM Ha 3eMEJIbHOM Yy4acTKe

ucria (mysxt 1 crateu 723 TK POD).
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Kak ciemioBalo M3 MaTepHaloB jejla, CTOPOHBI BeJM [1ePeroBopsl 0
pou3BojcTBe pabor u 06 wux crommocTd. Ilpw 3TOM HCTel HpPeNoCTaBMi
OTBETYHKY JOCTYI HA CBOIl 3eMeJbHBI yJacTOK JUIs CTPOUTENBCTBA. PaKTHYeCKH
paboThl GBLTM BBITIOTIHEHE! O JOCTHKEHMs COrVIAIIeHHs [0 CHOPHBIM YCIOBUSAM.
Wcrenn mpuHSAT W OILIATWJI  HX IO LEHE, npeﬁnomeHHoﬁ OTBETYHKOM.
Briocie CTBUU BBISICHUAIOCH, YTO pabOThl BBIIIOJIHEHBI HEKAYECTBEHHO.

Cyn mepBoi MHCTAHUMM B HCKe OTKa3al, MOTHBUPYA PEHICHHE TEM, HTO
MKy CTOPOHaMM OTCYICTBOBAJl ~JOTOBOp MOApAda M, CJIE0BATE/bHO,
TpeGoBaHMe, OCHOBaHHOe Ha nyHKTe 1 cTaten 723 I'K PD, me mOKeT OBITB
yroBneTBopeHo. [lpuHATHe ¥ omnata paboT CBUAETENBCTBYIOT JIHIE O
BO3MEIEHHY MCTIOM OTBETUMKY HEOCHOBATENBHOIO O0OTralleHus M0 MpaBuiaM
rmasel 60 'K P®, koTopas He MpeIycMaTpHBaeT Takoro TpeGoBaHHs, Kak
6e3B03Me3 IHOe yCTpaHeH e HeJI0CTaTKOB padoT.

Cyz ane/UIAIMOHHOM HHCTAaHIUU PelleHue Cy1a IepBOH HHCTAHIUKU OTMEHUIL,
MICK YIOBJIETBOPHI, HCXOA U3 CIIEIYIOIIEro.

[Ipp HamTWYMM CIlopa O 3aKIOYEHHOCTH J0rosopa Cyl JOJUKEH OLEHHBATH
obCcToSTENBCTBA Jefda B HX B3aUMOCBS3M B I10JIb3y COXpaHEHMd, a He
AHHYTMPOBAHUA 0053aTebCTB, a TAKXKe MCXOAS U3 MPE3yMILHH pasyMHOCTH H
7106pOCOBECTHOCTH YHACTHUKOB T'PaKIaHCKUX MPaBOOTHOIIEHUH, 3aKperieHHOH
crarbeir 10 K PO.

ECJi CTOPOHBI He COTTIacoBaId KaKoe-nubo yCIoBHe J0T0BOPa, OTHOCSIIEECH
K CYLIECTBEHHBIM, HO 3aT€M COBMECTHBIMU AEHCTBHUSAMHM IO UCTIOTHEHHIO J0TOBOPA
U ero MPHHATHIO YCTPaHWIN HEOOXOIMMOCTB COTJIACOBAHMS TAKOTO yCIOBHMA, TO
JIOTOBOP CHHUTAETCA 3aKIIIOYEHHbIM.

Craua pesynbrata paboT JIMLOM, BBINONHUBIINM HX B OTCYTCTBHE NOrOBODa
noApsAna, W ero IMpHHATHE JHIOM, 11 KOTOPOro STH paboThl BBIIOIHEHSI,
03HAYaeT 3aKIOuYeHHe CcTopoHamu cornanieHus. OOsg3aTenscTBa M3 TaKOTO
COrjlallieHus paBHO3HAa4YHBI 0013aTeNBCTBAM U3 HCIIOJHEHHOIO MOAPSIIMKOM
norosopa moapsna. B 3ToM ciydae MekKAy CTOPOHAMH YXKe NOCJe BbIIOIHEHHA

pa60T BORHHUKAIOT 0083aTeLCTBO IO UX OIUJIATE M rapaHTUus MX Ka4deCTBa, TaxK xKe



xaKk W Torma, Koriua Mexay CTOpOHaMH H3HAUATBbHO OBLT 3aKJI04eH J0r0BOP
noapsaa.

B npyrom gene 00WecTBO ¢ OrpaHWUEeHHON OTBETCTBEHHOCTBIO oOpaTunoch B
apOUTpaKHBIA CYyd C MCKOM K FOCYApCTBEHHOMY YHPEKICHHUIO O B3BICKAHUM
HeocHOBaTEIBHOTO OoborauleHus, BOSHHUKIIEIO BCJIeNCTBYE HeoIaTsl paboT no
OuUMCTKE TPUHAMIEKAINX YIPEKACHAIO MHKEHEPHBIX CHCTEM OTOIUICHUA 1
BOJIOOTBEICHUA.

Kak ycMaTpuBanoch H3 MaTepvalon jeja, oOIIECTBO HE 3aK/I04ano
HeoOXOIUMbIH B OTHOIIEHWH  TaKMX paboT rocyJapCTBEHHBIH  KOHTPAKT,
060CHOBAIO NPEIbIBICHHOE tpeboBanue (HaKTOM BLINTOJHEHHBIX  [TOAPSIHBIX
paloT 11d [oCyAapCTBEHHOTO y4pesKIeHHs, COCTaBIINCh Ha npapuna rnassl 60
'K PO 0 HeOCHOBATEIBHOM 00OTaIEHHH.

Cyx riepBoii MHCTAHITUH, PYKOBOJCTBYSCH ITYHKTOM 4 crateu 1 TK PO, B ucke
OTKa3aJl BBUAY CJIEIyOICro.

Bo BpemMs BO3HUKHOBCHHA CIIOPHBIX NIPaBOOTHOMIEHUH JedCcTBOBA
DenepalbHEIA 3aKOH OT 71.07.2005 Ne 94-@3 «O pasMelleHUI 3aKa3oB Ha
[IOCTAaBK{ TOBApOB, BBHIIOJTHEHNE paboT, oKasaHue yciuyT Ajd rocyIapcTBeHHBIX U
MYHMIAIIATBHBIX HYKD, OHAKO OGIIECTBO BBIIIONHAIO PadOTEI fe3 pa3MelleHus
rocyIapCTBEHHOTO 3aKasa, roCyJapCTBEHHBI KOHTPAaKT MEXKIY CTOpOHAaMHU He
3aKJIroYalcs.

OG6mecTBOM He JOKasaHo HalWine COrJacoOBaHHOM BONM CTOPOH HA
IpoBeieHUe YIOMSIHYTBIX pabor, gaiexanen MpueMKi paboT yUpeKACHUEM 1
camoro (axKTa MX BBIIOTHEHM, [J03TOMY He [I0Ka3aHo H BO3HUKHOBEHUE
HEOCHOBATENHHOTr0 00OTallleHKs Ha CTOPOHE yUpesKICHUA.

B3pickaHue HeOCHOBaTEeJIbHOI'O o6orarmenus 3a (AKTHIECKH BBINONHCHHBIC
Ipy OTCYTCTBHHU rocyAapCTBEHHOI0  KOHTPaKTa paboTEl  OTKPHIBAJIO Obr [UIs
He100pOCOBECTHBIX permonauTeneit paboT M rOCYNApCTBEHHBIX 3aKa34MUKOB
BO3MOKHOCTH npndé‘ipreiam HesaKOHHBIE MMYIIECTBEHHBIE BBIOIBL B obxon

Ha3BaHHOTO 3aKOoHa.
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8. OTC}’TCTBHE COrJIACOBAHHOrO CTOPOHaAMH yCJI0BHH 0 CpOKaXxX OKa3aHus

ycayr camo no cebe He BJaeYeT NMpU3HaHUA JAOroBopa BO3ME3JHOIO OoKa3aHusl

yeayr He3aKJKYeHHbBIM.

O6LlecTBOM C OTpPaHWYEHHON OTBETCTBEHHOCTBIO (nCcronmHUTEIEM) XU
AKIMOHEePHBIM O0LIECTBOM (3aKa34MKOM) OB 3aKJII04eH JOTOBOP BO3ME3IHOIO
OKAa3aHUs KOHCYJBTALMOHHBIX YCIYT CPOKOM Ha OAMH TOX. JloroBopoM 0bLia
yCTaHOBJEHA exkeMecsyHas aDOHEHTCKas [171aTa 3a OKa3bIBACMBIC YCIYTH.

McrouuTes 00paTuics B apOUTPakHbIR CY I C TpeOOBaHUEM O B3BICKAHUH C
3aKa3ylKa HeBHECEeHHOH dYacTH IUIATHI 10 AOTOBOPY, a TaKKE IpeayCMOTPEHHON
JOTOBOPOM  HEYCTOMKH. 3akazauK IPOTHB HCKa BO3paxkan, CChlIadch Ha
He3aKTI09eHHOCTh J10roBOpa, ITOCKOJIBEKY CTOPOHaMM HE COIIacOBaH Ha4YaJbHbIA
CPOK OKa3aHHsA yCIyT.

Cyx epBoif MHCTAHIINK B MCKE OTKA3Jl UCXO/A U3 CIIEAYIOMIETO.

B cmry crareu 783 I'K PO K 10roBOpY BO3ME3AHOTO OKa3aHus yCIyr
IpUMEHAIOTCA  00Ipe  [OJOKEHUT O  HOINPAZEL. CyllieCTBEHHBIM  YCIIOBHEM
J0roBopa nojpsaiga B COOTBETCTBUH CO cratbeil 708 'K PO saBiseTcs ycjlioBue 0O
cpoke BhINMOJIHEHHA PaboThl. [10CKOMBKY CTOPOHBI HE COTNAacOBAN HadalbHBIA M
KOHEYHBI1 CpOK OKa3aHMs yCIyT, a JHIIb yKa3aln CpOK NefCTBHsL 10rOBOPa, OHU
He JOCTHINIK COITIALIEH s 10 BCEM CYLIECTBEHHBIM yCIOBUAM, HOSTOMY COrNacHo
nyukry 1 crateu 432 'K PO CIIOpHBIH TOrOBOP SIBIIETCA HE3AKIIOICHHDIM.

Cyn anesuIALHOHHON HHCTAHIIMA PeIICHHE Y@ nepBOI MHCTAHIIMK OTMEHHI,
MCK YAOBJIETBOPHI O CJICAYOMINM OCHOBAHUAM.

B cuy crateu 783 I'K PO obmpe monoKeHUA O MOAPALE PUMEHSIOTCS K
MOTOBOPY ~BO3ME3IHOTO —OKa3aHHMs —yCiIyr, eclh  35To  HE MIPOTUBOPEYUT
craroam 779 — 782 TK P®, a Taxke OCOOEHHOCTAM NpeaMeTa J0rosopa
BO3ME3JHOI0 OKa3aHus yCIyT.

W3 cymecTBa J0r0BOpa BO3ME3IHOTO OKasaHMA yCIyT ycMaTpHBaeTcs, HTO
CPOKHM OKa3aHpsl YCITYT He SIBJIAIOTCS €ro HEBOCHOTHMMEIM yCIIOBHEM: TOT (DaKT,

YTO MO KOHKPETHBIM CpoKaM oKaszaHusiA ycCJyr OTCYTCTBYET IIPAMO BBIpaXeHHOE
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BONen3bABIcHAE CTOPOH, He SBIACTCS OCHOBAHMEM A8 TpU3HAHMS J0roBopa
He3aKIFOYeHHBIM, TaK KaK K COOTBETCTBYIOMIMM OTHOIIEHUSIM CTOPOH MOTYT OBITH
MpEMeHeHBl O0LIMe MOTOKCHIA 'K PD® o rpakIaHCKO-MPaBOBBIX AOr0OBOpax H

06s3aTenbCTBax (B 4aCTHOCTH, IIYHKT 2 crathu 314 TK PO).

9, VYcaoBus opraﬂmaunom{oro (paMO‘-[HOFO) corjalieHus sBJAAIOTCS
4acThI0 3aKJI0YEHHOTO aorosopa, eci HHOe He YKa3aHO CTOpOHAMH " Takoil
JOropop B aeJiom cOOTBETCTBYET HX HaMepPeHHIo, Bblpﬁ?KCHHOMy B

OpFaHH32\HHOHHOM corJialmeHHnH.

ObmecTBOoM € OrpaHM4eHHOH OTBETCTBEHHOCTBIO  (TTOCTABILIMKOM) H
IPOU3BOJACTBEHHBIM KOOIEepaTHBOM (moxymarenem) OBLT 3aKIOMCH JOroBOp O
HocTaBKax CpoOKoM Ha OJMH TOM. CornacHo O3TOMY JOroBOpYy [MOCTaBIIMK
eceMecsgHO  JOJDKeH  Opul  [OCTaBJIATE MOKyNaTeNio  UIOMaTepuansl,  a
noKymaTeqb — [PHHAMATe HX H omauMBaTh B TedeHue Tpex JHEH mocne
npuHsATHA. B 10TOBOpPE O [IOCTaBKaX CTOPOHBI YKa3ajy, UTO B CIIyHac IPOCPOUKH
omaThl MOKymHaTens 00A3aH yIUIaTHTh [TOCTABIIUKY HEYCTOMKY, UCHHUCIACMYIO B
mpoLieHTaxX OT LeHbl TOBAPa 34 KaKIbII JeHb IIPOCPOYIKH.

Kaxxgas KOHKpeTHas TOoCTaBKa odopmIIAIach OTAETBHBIM corfalleHneM, B
KOTOPOM  HEIOCPEJCTBEHHO OroBapuBaiiCh HaMMEHOBAHHME H KOJINYECTBO
MUIOMATepPUAOB, 8 TaKKe UX [eHd.

B ogHOM M3 MepUoa0B IOCTABKH [OKyIMaTeslb AOMYCTHI IPOCPOHKY B omnare,
B CBS3U C UeM ITOCTaBIIHK obpaTuics B apOUTPaKHBIA CYI € TpeboBaHKeM O
B3BLICKAHMY HEYCTOVKH.

Cyn mepBOH HHCTaHIMH B MCKE OTKa3aJ UCXOMsl U3 CIeNLYOLICro.

B poroBope O I[IOCTaBKaxX CTOPOHBI HE coryacoBajl IpeaMeT J0ToBopa, 4
3HAYKT, TAKOM JOroBOp SBIACTCA He3aKTIOueHHBIM Ha OCHOBaHMU IIyHKTA 1
cratou 432 TK  PO. IlosTomy tpeboBanue O B3BICKAHUM  HEYCTOWKH,
yCTaHOBIEHHOH B 3TOM loroBOpe, He MOXKeT OBITh yrosnetsopeno. Ilpu

noanycaHuy OTJEIBHOTO corjaiieHus o CHOpHOfI IOoCTaBKe MEXIY CTOPOHaMU
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3aKTIOueH Pa30BbIN JOTOBOP KyIIH-TIPOAAK, KOTOPBIN He CONEPKUT HU YCIOBUSA
0 HeyCTOlKe, HM OTCLITIKH K J0TOBOPY O rocTaBKax.

Cyx anesUIAIHOHHON MHCTaHIMH pelenue Cyja MepBOi HHCTAHII OTMEHIL,
WCK YIOBIETBOPIUI MO CIEAYIOLINM OCHOBAHMAM.

CoBCTBEHHO TOTOBOP IOCTABKH  3aKJIHOHAlICd CTOpOHaMM MWL  [pH
[TOINMCAHUH OTAENBHOTO COTJIalICHNIA. OnHako XapakTep 3TOro COorjauleHHA
CBIIIETeLCTBYET O TOM, 9TO CTOPOHBL, 3aKJHOEHE coOCTBEHHO JHOTOBOP MOCTABKHU,
JiMeNTd B BUIY TAKKe PacHpOCTpaHeHHe Ha HETO yCIOBUH, KOTOPBIE CONEPKATCA B
paMOYHOM JOTOBOPE. TaxuM 06pa3’oM, Ha OTHOMIEHMsA CTOPOH MO CIIOPHOH
HocTaBKe MHJIOMATepPHanoB paclpoCTPaHAIOTC HE TOJNBKO YCJIOBUA COrMIALICHHA O
KOHKPETHO} [OCTaBKe, HO 1 [ONOXKEHHA PaMOYHOTO JIOTOBOPA O MOCTABKAX.

[TosToMy CYX ATleUISIMOHHO MHCTaHIMA CcHell, 9TO, 3aKkIoHiB TaKoe
cornamenie, CTOPOHBI YCTAaHOBHJIH HeyCTOMKY Ha Cllydad HEeHCIOJIHEHMA

[IOKyIIaTejeM oOs3arenpcTBa IO oIlate TOBapa, BO3HUKIIETO U3 CHOpHOﬁ

ITOCTaBKH.

10. Ipu paccMOTPEeHHH TpeboBaHUs JIMIA, nepeaaBLIero
HHANBHAYAJbLHO-ONPE/IeJeHHYI0 Bellbk 110 He3aKJIOYeHHOMY [A0roBopy, K
JAHIY, KOTOPOMY 3Ta Belllb fblaa mMepelaHa, 0 ee BO3BpaTe MCTEI HE 00s13aH

JOKAa3bIBATh cBO€ NpaBo co0OCTBEHHOCTH HA CIIOpHOE HMyuecTBo.

OGecTBO ¢ OrpaHIUeHHON OTBETCTBEHHOCTHIO (apennozatelnn) 0OpaTHIOCE
B apOUTpaXHBIA Cy1 € HCKOM K IIpeANpUHUMATEIIO (apennatopy) o0 obs3annn
ocienHero  0cBOOOAMTh  NPUHAINEKAIICE oBIecTBy ~ HEXHJIOC  3JaHHe.
TpeGoBaHue apeHI0aTENd 6LUTO MOTMBHPOBAHO TeM, YTO apeHAAaTop 3aHUMact
3qagre 6e3 3aKOHHBIX OCHOBAHHH, TOCKONBKY CTOPOHAMH, HECMOTpA Ha €I0
mepejady B apeHIy. Tak U HE GhLT COTIACOBAH pasMep apeHIHOM MiaThl (MyHKT 1

craten 654 TK PD).

ApeH):LaTop IpOTHUB UCKa BO3paxal, yKaSbIBaH, qTo apeH)lOllaTeﬂb HEe HMEET

KaKOTO-TH6O0 IpaBa Ha CIIOPHOE 31aHHE.
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Cyz nepBoil MHCTAHIMT UCK YTOBIETBOPHUI BBULY CIENYIOLIETO.

B cuny nynkrta 1 craten 1102 I'K P® simmo, xoTopoe 6e3 yCTaHOBJIEHHBIX
3aKOHOM, MHBIMM [IDABOBBIMH aKTaMH{ WM CHENKOH OCHOBaHMIl MPHOOpeso uiu
cBeperno MMyIIecTBO (TpuobperaTels) 3a CYET OpYroro Jinna (moTepreBLIEro),
00s13aHO  BO3BPATUTh  IIOCTEIHEMY  HEOCHOBATENIBHO npuobpeTeHHoe MK
cOepekeHHOE HMYILIECTBO (HEOCHOBATETBHOE oboraieHue), 3a HUCKIFOUEHHEM
cTydaes, IpeayCMOTPEHHEIX cTaThell 1109 sToro Konexkca.

Cormaceo myskty 1 crater 1104 TK PO mmymecTso, coctapiiomee
HeocHOBATeIpHOE oboraleHne mnpuobpeTaress, MOMKHO ObITh BO3BpAILEHO
[IOTepIIeBIIeMY B HAaType.

JloroBop apeH/bl He ABIACTCA 3AKIIOYEHHBIM B CHUIYy MPAMOrO yKa3aHMi
3axoHa (myHKT 1 ctaTten 654 'K PD).

[TpuHEMas BO BHHMaHME TO OOCTOSATENBCTBO, HUTO CIOPHOE 31aHME ObLIIO
fepeJaHo OTBETHMKY HCTIOM, TO eCTh OTBETYMK B OTCYTCTBHE [PABOBOTO
OCHOBAHHS MOJYYHJT 5TO MUMYLIECTBO BO BlIaJCHME OT HCTIA, MocJeIHUN BIIpaBe
Tpe6OoBaTh BO3BpATA MY JAHHOIO 3aHMs Ha OCHOBAHIHI CTATHHU 1102 n mynkTa |
CT&TBI/I( 1104 TK PO.

BmecTe ¢ TeM CYyA TaKxKe OTMETHI, YTO YHOBJIETBOPEHHE 3aiBICHHOIO
TpeGoBaHusl He MOATBEpPXKAaeT MPaBo coOCTBEHHOCTH MCTLA Ha 3/JdHue, a
pelLleHye, KOTOPbIM YIOBIETBOPEHO 3TO TpeGoBaHue, He ABJIAETCS OCHOBaHMEM

TS BHECeHUs 3ammucy o TakoM npase ucrua B EIPTL

11. Eciu B Xo/e NeperoBOpoB OAHON M3 CTOPOH MPENJIOKeHO ycl10BHE O
lleHe MM 3asiBJeHO O HeoOXOJAHMOCTH ee COrjacoBaTh, TO TaKoe YCJIOBHE
siBJIsleTcs CyliecTBeHHbIM /sl 9TOro 10roBopa (mynkt 1 cratbu 432 I'K P®).
OH He MOKeT CYHTATHbCH 3aKJIIOYEHHBIM 10 TeX Nop, MoKa CTOPOHbI HE
COTJIACYIOT HA3BAHHOE YCJOBHE HIIM CTOPOHA, NPENTOKUBINAS YCJI0BHE O LEHE

{UIK 3asiBHBINAS O ee cOrIacOBAHHH, He OTKAKeTCsl OT CBOEro MpPeAJIOKeHH .
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OG6uiecTBO ¢ OTpaHHYEHHOM OTBETCTBEHHOCTBIO (ITOCTABLIMK) HAanpasiio
rpe APUHUMATENTO (TokymaTeno) [POeKT [0roBopa [TOCTABKH C YCJIOBHEM
[10JTydeHus TOBapa Ha CKIALe nocTapimKa. JIpoeKT 10roBopa colepikal yKaszaHue
Ha HaMMEHOBAHIIe TOBapa, ero KOMMHecTs0 1 nonokenue o mrpade 3a IMPocpouKy
OTLJIATHL.

[lokymaTelb B CBOIO O9EPElb HampaBul MOCTABIIMKY Ha3BAHHBIA ITPOEKT
J0TOBOPA, HOMMUCAHHBIH O cBOel CTOPOHBI, HO B COTIPOBOJMTENBHOM TIHCHME
yKa3aj Ha HEOOXOMMMOCTR JOTIONHUTEIBHOTO COrNacoBaHua HEHbL.

TMocTaBIIMK [TOATOTOBUI TOBAP K NEpeatie Ha cBOEM cKiaje, MpOoU3BEas €ro
MapKHUPOBKY, U YBELOMUIT rokymaTens 0 TOTOBHOCTH TOBapa K mepenave, TaKKe
cooGIMB 00 OTKIOHEHMH NPEIIOKEHIA 10 JOTOJHUTEBHOMY COTJIaCOBAHMIO
I[[€HBI.

[TockonbKy TMOKyraTeslh He MpOM3BE ppIGOPKY TOBapa W HE OIIATHIL €ro;
MocTaBIIMK ofOpaTuics B apOUTPaKHBIA CyA ¢ HCKOM 0 B3BICKAHMU IEHbI U
mrtpada, 060CHOBbIBAA CBOU Tpe6oBaHus IyHKTOM | craThy 458, crarthamu 484 1
486 TK P®. TToxymnareip MPOTHB HCKA BO3paXKal, CChlIasCh Ha HEe3aKIF04eHHOCTh
JIOrOBOPa BBULY HECOTTIACOBAHNA LIEHBI.

Cyn meppod HMHCTaHIUHA TpeGoBaHue MOCTaBIINKA yJIOBJIETBOPHIL, YKa32B
clleTyrolee.

CorjacHo IMyHKTY 3 CTaThH 4724 TK P® B ciydasx, KOraa B BO3ME3AHOM
JoroBope ILeHa He MNpelycMOoTpeHa 4 He MOJKET ObITh ONpefelieHa HCXOMd M3
yCJIOBUH IOTOBOPA, HCIIONHeHe J0ropopa MOJIKHO 6BITh OIUIAUEHO 110 MLCHE,
xoTOpas OpU CPaBHUMBIX 06CTOATENBCTRBAX OOBIUHO B3UMaCTCA 32 aHaTOTWYHBIE
ToBaphl, pabOTHI, YCLYTH. B cuty myHKTa | cTaThyl 485 'K P® noxynarens 00s3aH
OMIATUTEL TOBap MO HEHE, peTyCMOTPEHHOH NOrOBOPOM KYTUTH-TIPOJAXKH, nubo,
ecI OHA JOTOBOPOM He MpelycMOTpeHa M HE MO’KET OBITE OIpefesieHa HCXOA 13
ero ycJOBHH, 1O UEHE, ompeesieMoit B COOTBETCTBHM C NMyHKTOM 3 CTaThH 424
'K P®. [Ipy 5TOM K [IOCTaBKE KaK K OTHeIbHOMY BHIY AOrOBOPA KYTIA-TIPOJKH
cyBcuanapHO TPUMEHAIOTCA obLMe [ONOKEHHs O KyMNJe-MpONaKe (MyHKT 3

craton 454 TK PD).
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Cyz anemnsuOHHON HHCTAHIIHI PEICHIS cyna rnepBoii HHCTAHIHY OTMEHMT,

B HCKe OTKa3all Ha OCHOBAHHUY CJEeAYHOUICTO.

B cuny ab3ama BTOPOro MyHKTa 4 ctateu 421 TK PO B ciydasx, KoOria
yc0BKe JOrOBOpa MPerycMOTPEHO HOPMOi#i, KOTOpas HPUMEHSAETCsS TOCTO/BKY,
[TOCKOJIBKY COTTaIIeHyeM CTOPOH He YCTaHOBICHO yrOe (IUCIIO3UTHBHAS HOPMA),
CTOPOHBI MOTYT CBOMM  COITAICHHEM HCKIIOYNTH ee TpuMeHeHne 1ubo
YCTAHOBUTH YCJIOBHE, OTIHIHOE OT TIpeIyCMOTPEHHOTO B Heif. Ilpu OTCYTCTBUH
TAKOrO COrTALIEHHs YCIOBHE JOr0BOpa OMpeesiaeTC JUCTIO3UTUBHON HOPMOTL.

BuecTe ¢ TeM COINAcHO MyHKTY 1 CTaThi 432 TK P® pgorosop CHHTAETCA
3aKTIOYEHHBIM, €CIM MeXAy CTOpOHaMH, B TpebyeMoit B TMOINEKAIIMX CIyHatx
hopMe, JOCTHIHYTO COIJIAIICHHE IO BCEM CYLIECTBEHHBIM YCIOBHSM HOTOBOpA.
CyLiecTBEHHBIMH SIBIIAIOTCS yCJIOBHA O rpejiMeTe J0roBOpa, YCIOBHSA, KOTOPBIC
HA3BaHEl B 3AKOHE WM MHBIX [IPaBOBBIX AaKTax Kak CyLIeCTBEHHBIE WK
HeOBXOMHMBlE 1UIs JOrOBOpOB JaHHOro BHAZ, 4 TaKKe BCe Te YCJIOBHA,
OTHOCUTETBHO KOTOPBIX TIO 3aABJICHHIO ONHOH ©3 CTOPOH JOJKHO OBITh
JOCTUIHYTO corfanieHue.

Wz stux nonoxenudt I'K PO ciexyer, YTO 3aABICHUC OAHOW M3 CTOPOH O
HeoOXOIUMOCTH COITIACOBAHUA KAKOTO-MG0 YCAOBHS O3HAYACT, UTO 3TO YCIOBHE
qBIAETCS CYLIECTBEHHBIM, TO €CTh TaKUM, OTCYTCTBHE COTJIALICHHUA 110 KOTOPOMY
03HauaeT, 4TO JOrOBOP He SBIACTCA 3aK/IHOUCHHBIM.

Hoe TONKOBAHe, UCXOI B3 KOTOPOro B 3TOM CJIyHae JOJIKHO UMETH MECTO
BOCITOJTHEHHE OTCYTCTBUS Ha3BaHHOTO coryarleHus MOI0KEHUAMH
IUCIO3UTUBHOM ~ HOPMBI, O3HA4ACT mpoTHBOpedalee  NPUHLIMITY cB060 15!
norosopa (cratss 421 IT'K P®) naBsA3bIBaHAC crenaBlieil Takoe 3asBIEHNE CTOPOHE

YCHOBHﬁ, Ha KOTOPbIX OBl OHA IOTOBOP HE 3aKJIFOYHIIA.

12. CorjaumieHue O MNOACYIHOCTH HJIH TpeTefickoe COrauleHHe,
JaK/IOYeHHble B BHIe OFOBOPKH B J0TOBODE, no o0memMy mpaBuIy
paccMaTpHUBAKOTCS He3aBHCHMO OT Apyrux ycloBHH 10roBopa, 103ToMy TOT

Q)am”, 4To conepmamnﬁ OroBOpPKY JOTroBOP qaBJisieTcst He3aKJI04YeHHbIM, CaM



22

o cebGe He 03HAYAET He3aKJIOYEHHOCTH corjlamieHdsi 0 NMOACYAHOCTH HJIH

TpereicKoro coraauleHus.

CTpaxoBas KOMIaHMA (CTpaxOBIMK) ob6paTunack B apOMTPaKHBIH Cyl c
HCKOM K OBIIEeCTBY C OrpaHMYeHHOHl OTBETCTBEHHOCTBIO (CTpaxoBaresio) o
IPU3HAHAN HE3aKIIOUeHHEIM I0I0BOpa CTPaXOBaHUA B CBA3M C HECOINAcOBAHMEM
CYILECTBEHHBIX YCIIOBHI 9TOTO AOTOBOPA.

Ha ocHoBaHuu myHxra 3 yact 2 craTen 39 AIIK PO onpenenennem cyia
NepBOi MHCTAHIIMHU [eJI0 MepelaHo M0 MOIACYIHOCTH B APYroH apOuTpaKHbIl Cya
B CBA3M C TeM, 4YTO MWCKOBOe 3asfBIE€HHE IIPUHATO C HapyLIeHHEM IIpaBHII
MOACYTHOCTH, TaKk Kak I[OACYAHOCTh OfpeleNneHa CTOPOHaMM B 0roBOpe
CTpaxoBaHU4.

CTpaxoBIIMK 00kazoBal OIpelelieHde Cyla NepBOA HHCTAHUMH, nojaras,
YTO TIOCKOTBKY JOTOBOP SIBIAETCS HE3aKIFOYEHHBIM, TO M COTJIAlICHHE O
MOICYIHOCTH Tak/Ke sBISETCS He3aKmoveHHbIM. [Jo MHEHMIo CTpaxoBIINKa,
MOJICYIHOCTB J0JKHA OLPENeNsThCS 110 CTaThe 35 ATIK PO.

Orka3plBas B YIOBJETBOPEHMM  alleULAIMOHHON  JKanmobbl,  cyx
aneSIMOHHOM HHCTAHLIMM yKa3all CIelyIoIee.

B coorserctBun co crtateeir 37 AIIK P® mnojcyaHOCTh, YCTaHOBJIEHHAs
cTaThaMu 35 u 36 ATIK P®, moxeT ObITh M3MEHEHA IO COTJIALICHHIO CTOPOH A0
IPHHATHA 2apOUTPaKHBIM CYI0M 3aABICHHUS K CBOEMY MPOU3BOLCTBY .

B 10roBope CTPaXOBaHHs CTOPOHBI ONPEJIEINIIH, B KAKOM apOUTPaKHOM Cy/1e
[TOJJIEKAT PACCMOTPEHHUIO CIIOPBI, BBITEKAIOIIHE U3 JaHHOTO J0r0BOpa. [Tockonexy
pcrey TpebyeT cyaeOHOro MNpU3HAHHUS CIIOPHOTO IOTOBOPA HE3aK/IIOHEHHBIM,
paccMaTpUBAaeMElil CIIOP ABJAETCS BBITEKAIOIIMM U3 3TOTO JOroBOpa. [Ipu sTom
TaKoe COrnalleHHe, HEeCMOTPS Ha TO, YTO OHO 3aKJHYEHO B BUAE OTOBOPKH B
JIOFOBOPE CTPAxXOBaHUs, SBIAETCA CAMOCTOSTENIBHEIM, a HE NPEACTaBIieT coboti
gacTh JOrOBOpa CTpaxoBaHHA. J[0Kas3aTeNbCTB HalIMYUS TIOPOKOB, BEAyLIHX K
HeJelCTBUTEIHHOCTH MM HE3aKMIOYeHHOCTH COIrNIalleHHMs O TOJACYAHOCTH,

UCTILOM HE IIPeaCcTaBJICHO.
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B apyroM fOele IO HCKy MOCTaBLUMKa O TIPU3HAHMU J0roBOpa MOCTABKH
He3aKTIOYeHHBIM B CBSI3M C HECOIJACOBAHHOCTBIO €ro IpeaMeTa  OTBETHHK
HamTexalmM 06pa3oM 3asfBHI BO3paKEHHE B OTHOMIEHHH pacCMOTPEHMA STOTO
nena B apOUTPaKHOM CYJIe, [TIOCKOJIBKY B JOTOBOP IOCTABKM BKIOHCHA TpeTefickas
OTOBOPKA.

Cyn mepBOW MHCTaHIMK Ha OCHOBaHUM IIyHKTa 5 wacti | crarteu 148
ATIK P® ocTaBMI HCKOBOE 3asgBlieHne 0e3 pacCMOTPEHMdA, TaK Kak MEKIy
CTOPOHAMH MMEJIOCh COTJIALIEHHEe O PacCMOTPEHHMH JAHHOIO CIopa TPETEeHCKHM
CyJ0M, @ JIOKa3aTelIbCTB TOro, YTO 3TO COrMAIICHUE HeleHCTBUTEIBHO, YTPATHIIO
CHJTY MM HE MO’KeT OBITh HCIIOMHEHO, HCTIOM He TIPEICTABIICHO.

[Tpm »ToM CyZd yKasalg, 4dYTO COIVIACHO CTaTbe 17 ®emepanbHOro 3axoHa
o1 24.07.2002 Ne 102-®3 «O tpeteiicknx cygax B Poccuiickoit denepaunn»
TpeTefickoe COINAIICHHe, 32KNOYeHHOe B BUJE OTrOBOPKH B JOTOBOPE, JOJ/KHO
paccMaTpUBaThCA KaK He 3aBUCAINEEe OT IPyTHX yciaoBuit gorosopa. [loatomy
BBLIBOJ KK O TOM, 4TO COJEpIKalllii OrOBOPKY AOrOBOP HeJeHCTBUTENEH, Tak U O
TOM, YTO 3TOT JOrOBOpP SBAETCS HE3aKIIOYEHHBIM, HE BJIEHET 34 cobo#t B cuity
3aKOHA HeIelCTBUTEILHOCTD MM HE3AKIIOUEHHOCTS OTOBOPKH.

O6>kaoBaHHOE B CY/ AleUBIIIHOHHON HHCTAaHIUK OIpee/ICHHE CY1a repBoH

WUHCTAHIIUH OCTABJICHO Oe3 U3MEHEHHUS.



