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O HEeKOTOPBIX BONPOCAX MPAKTHKUA PACCMOTPEHUS CIIOPOB, CBA3aHHBIX €
npuMeHenuem cratbu 169 I'pamxpanckoro koaekca Poccuiickoit @enepanuu

B cBs13u ¢ BO3HUKAIONIUMU B Cy/1Ie0OHOM MPaKTHKE BOMPOCAMH, CBA3AHHBIMU
¢ npuMeHeHueM ctatbu 169 I'paxknanckoro koaekca Poccuiickorn denepanuu, U B
Hesx oOecrnedeHus €IUMHOOOpa3HBIX MOIXOM0B K WX paspemeHuto I[limenym
Briciiero Apoutpaxnoro Cyna Poccuiickoii denepanyi Ha OCHOBaHUM CTaThu 13
denepadbHOTO0 KOHCTUTYIIMOHHOTO 3akoHa «0O0 apOUTpakHBIX CyJdax B
Poccuiickoii ®enepannn» NOCTAHOBIAET JaTh apOUTpPaXXHBIM cyAam (nanee -
CYyJibl) CIIEAYIOIINE PA3bICHEHUS.

1. CornacHo cratbe 169 I'paxkmanckoro konekca Poccuiickoit denepanyu
(manee - 'K P®, Konekc) HUUTOXKHBIMHU SIBIISIFOTCS CIEIKH, COBEPILICHHBIC C
L[EJIbI0, 3aBEIOMO MPOTHUBHOW OCHOBaM MPaBOIOpPSAJKA W HPABCTBEHHOCTH.
[Tpu ompenenenun cheprl npumenenust cratbu 169 'K PO cygam HeoOxommumo
HUCXOJWUTh U3 TOTO, YTO B KAUECTBE CJHIEJIOK, COBEPIICHHBIX C YKAa3aHHOW IIENbIO,
MOTYT OBITh KBaTU(UIIMPOBAHBI CACIKH, KOTOPHIE HE MPOCTO HE COOTBETCTBYIOT
TpeOOBaHMSIM 3aKOHa WM HWHBIX TPaBOBBIX akToB (ctaThsi 168 Kopekca), a
HApYIIAIOT OCHOBOIOJIAraolIMe Hadajia POCCUHUCKOTO MPABOMOPSAKA, MPUHIIMIIBI

OOIIECTBEHHOM, MOIUTUYECKON M ASKOHOMHUYECKON OpraHM3aIluu OOIIECTBA, €ro



HpaBCTBeHHbIE ycTOM. K Ha3BaHHBIM cjelKkaM MOTryT OBbITh OTHECEHBI, B
YaCTHOCTH, CHEJIKM, HalpaBJIE€HHbIE Ha MPOU3BOJACTBO U  OTUYKICHHE
OTIPEJICTICHHBIX BHUIOB OOBEKTOB, MU3BATHIX WM OTPAHUYEHHBIX B TPakJIaHCKOM
000poTe (COOTBETCTBYIOIIME BHJBI OPYXKHs, OOCMPUIIACOB, HAPKOTHUECKUX
CPEIICTB, APYTOM MPOAYKIIMH, 00JIajatoliell CBOMCTBAMHU, OMTACHBIMU JIJISl )KU3HU U
3I0POBbsl TpaXJaH, W T. II.); CIEJKHU, HANpaBJICHHbIE Ha W3TOTOBJICHHE, pac-
IIPOCTPAHEHUE JINTEPATYPbl M WHOW NPOAYKLIHMH, IPONAraHAMPYIOLIEW BOWHY,
HallMOHAJIBHYIO, PACOBYIO WJIM PEIUTHO3HYIO BpaXIy; CACJIKH, HAPABICHHbIE Ha
M3rOTOBJICHUE WJIU COBIT MOJIEIBHBIX JOKYMEHTOB U LIEHHBIX OyMmar.

Takum o60pazom, s npumeHenuss ctatbu 169 'K PD nHeobxomumo
YCTaHOBUTH, YTO LENb CAEJIKH, IIpaBa U 00S3aHHOCTHU, KOTOPbIE CTOPOHBI CTPEMHU-
JUCh YCTAHOBUTH NPH €€ COBEpPUICHUH, JIUOO >KEelaeMO€ M3MEHEHUE WIH Mpe-
KpallleHHe CyIEeCTBYIONIMX MpaB U o0s3aHHOcTel (ctathsa 153 Konekca) 3aBeqomo
IIPOTUBOPEYMIIA OCHOBaM IIPaBOMNOPSAKA W HPaBCTBEHHOCTU. IIpu 3TOM wENB
CIEJIKM MOKET ObITh NMPHU3HAHA 3aBEJAOMO MPOTUBHOM OCHOBAM IPABOIOPSIKA H
HPABCTBEHHOCTH TOJIBKO B TOM CJIy4ae, €CIM B X0Jie CyAeOHOro pa3OuparenbcTBa
OyJeT YCTaHOBJIEHO HAJIMYUE YMbICIIA Ha 3TO XOTs OBl Y OJTHOM U3 CTOPOH.

2. CynaM HEOOXOIMMO YYUTHIBaTh, UYTO CHIEJKH, COBEPUICHHbIE C LEJbIO,
3aBEJOMO IPOTHUBHOM OCHOBaM IPABOIOpsIKA W HPABCTBEHHOCTH, MOTYT
MPUKPBIBATHCS UHBIMH CIEIKAMH, KOTOPbIE (DOPMaAIBHO HE HApYIIAIOT TPEOOBAHUI
3aKOHOJATENbCTBA.

B naHHBIX cilydasix K CHEJKE, KOTOPYIO CTOPOHBI AEHCTBUTEIBHO MUMENU B
BUJly, C YUETOM CYILECTBA CHAEJIKH, MPUMEHSIOTCS OTHOCSLIMECS K HEW IMpaBuia
(myukT 2 ctathu 170 'K P®), B cuity uero mputBopHas caeika KBaaupuiupyercs
KaK HMYTOXKHasi UCKIOUUTENBHO Mo ctathe 170 'K PD, a nmpukpsiBacMmas caenka,
IpY HAJIMYUU K TOMY OCHOBAHUM, MOXKET OBITh KBaTU(UIIMpPOBaHa MO cTaThe 169
Konekca.

3. Cornacuo nyHkty | crateum 167 'K POD HeneiicTBUTENnbHAs ClEJIKa HE
BJICYET IOPUINYECKUX MTOCIEICTBHI, 32 UCKIIOUYEHUEM TE€X, KOTOPBIE CBSA3AHBI C €€

HEJICUCTBUTEIIBHOCTBIO, U HEICHUCTBUTEIIbHA C MOMEHTA €€ coBepuueHus. s



CIEJIOK, COBEPIIEHHBIX C LEIBIO0, 3aBEIOMO ITPOTUBHOM OCHOBAM IIPABONOPSAJIKA U
HpPaBCTBEHHOCTH, cTatbel 169 Kogekca mnpemycMOTpeHbl —CHElUATIbHbIC
MOCJIEACTBUS HEACHUCTBUTEIIBHOCTH, a HMMEHHO: HEIONYIICHUE PECTUTYLUU U
B3bICKAHHE CO CTOPOH B noxoa Poccuiickonn denepanuvii BCETO MOTYYEHHOTO
(mMpUYUTaBIIErOCd) MO CAECIKE - MPU HAJIMYUU YMBICIA Yy O0EUX CTOpOH - U
OJIHOCTOPOHHSISI PECTUTYLIHS C OJJTHOBPEMEHHBIM B3bICKaHHEM B 10X0J Poccuiickoit
®denepanry NOJYYEHHOTO (IPUUUTABLIETOCS) MO CAEIKE C OJHOM U3 CTOPOH - MpHU
HaJIMYUU yMBbICJA JIUIIb Y OJTHOW U3 CTOPOH Takou caenku. [Ipu 3Tom ucxons us
npsMoro  ykasanmss crarbm 169 I'K P®  Ha3BaHHBIE  NOCIEICTBUSA
HEJICUCTBUTEIBHOCTH CHEJIKH TOJJIEXKAT NPUMEHEHUIO, €CIM OHA HCIIOIHAIACH
X0Ts Obl ofgHOM M3 ee cTOpoH. COOTBETCTBYIOIIME MOCIEACTBHUS CyJ BIIpaBe
IPUMEHUTH IO COOCTBEHHOIN MHUIMATUBE (MYHKT 2 cTtatbu 166 'K PO).

CynaMm cienyeT UMETh B BUJY, UTO YKa3aHHbIE IIOCIEACTBHS HE MOTYT ObITh
OPUMEHEHbl YaCTUYHO, a MOJJIeKaT NMPUMEHEHHIO TOJIbKO B IOJIHOM OOBeMe.
Hanpumep, eciim Cy1oM yCTaHOBIJIEHO, YTO C YMBICIIOM Ha COBEPUIECHUE CHENKHU C
LEIbI0, 3aBEIOMO IPOTHMBHOM OCHOBaM IIPaBOIOPSIKA W HPaBCTBEHHOCTH,
JENCTBOBaja JIMIIb OJHA W3 CTOPOH, W HCTEL TpeOyeT B3BICKAHUSA B JI0XO[
Poccuiickoit ®@enepanuu TOJIBKO HCHOJHEHHOTO JaHHOW CTOPOHOUN (Ipuyu-
TaBILEroCsl ¢ HEE B BO3MELIECHUE MOJYYEHHOI'O MCIOJIHEHHUA), TO CyJA, NPUMEHSA
IIOCJIEACTBUS HENECVCTBUTEIBHOCTA CIEIKH, JOJDKEH HE TOJBKO YAOBJIETBOPUTH
TpeOOBaHUE HCTLA, HO U MPOU3BECTH OJHOCTOPOHHIOI PECTUTYLUIO, B3BICKAB CO
CTOPOHBI, JEHUCTBOBABIIEH YMBILIIJIEHHO, IMOJIYYEHHOE €0 IO CHAEJIKE B IOJIb3Y
JIpyroi ctopoHsl (a03ar Tpetuit ctatbu 169 Kogekca).

4. Tlpu paccMoTpeHur TpeOOBaHUil, CBSI3aHHBIX C OCHApUBAHUEM CHEIIOK,
COBEPILIEHHBIX JIMIIOM B MPEIABEPUH BO30YXKJACHHS B OTHOILIEHUU HEro Jeia o
OaHKPOTCTBE WJIM JIMIIOM, HaXOJSIIMMCS B TMPOILEIype HECOCTOSTEIbHOCTH
(OankpoTCTBa), CyAaM CleAyeT YUYUThIBAaTh, YTO COBEPIICHUE JOKHUKOM CHEIIOK C
3aMHTEPECOBAHHBIMU JIMIIAMU; CACJIOK C OTACJIbHBIMU KPEIUTOPAMHU JTMOO MHBIMU
JUIAMH € LEJbI0 MPEUMYLIECTBEHHOTO YJIOBJIETBOPEHUs] TpPeOOBaHUN OJHHUX

KpPEAUTOPOB TIEpell APYTMMHU KPEAUTOpPaMH; CHECIOK, I1I€HA W HWHBIC YCIIOBUS



KOTOPBIX CYHIECTBEHHO B XYJLIYIO JUISl JOJKHUKA CTOPOHY OTJIMYAOTCS OT LIEHBI U
WHBIX YCJIOBUH, MPU KOTOPHIX B CPaBHUMBIX OOCTOSITENILCTBAX COBEPILIAOTCS
aHAJIOTUYHbBIE CIIEIKH, CaMO O cebe He SIBISIETCS OCHOBAHUEM JIJISl KBATU(UKALIUH
TaKuX CIEJIOK KakK HHUYTOXKHBIX B COOTBETCTBMM coO crtatbet 169 T'K PO.
VYKa3zaHHbIE CIEIKA MOTYT OBITh OCHOPEHBI 10 OCHOBAHUSM, CHEIHAIbHO
YCTAaHOBJICHHBIM  3akOoHOM  (ctatha 103 ®depepanbHoro  3akoHa  «O
HECOCTOSITENIbHOCTU (OaHKPOTCTBE)», cTaTthsi 28 @DeaepaibHOro 3akoHa «O
HECOCTOATENLHOCTH (O0aHKPOTCTBE) KpPEOUTHBIX oOpranuzaiuii»). Kpome Toro,
MPUMEHEHUE B TMOJOOHBIX ClIy4asix MOCJEICTBUN HEAECHCTBUTEIHLHOCTH CHCIIKH,
IPEAYyCMOTPEHHBIX cTaThel 169 Komekca, B BUAE B3BICKAaHUS ITOJIYYEHHOIO IO
caenke B aoxona Poccuiickoit ®denepanuin 03Hayano Obl HAPYIIEHHE WHTEPECOB
KPEJIUTOPOB JOJIKHHUKA.

5. Ilpu paccMOTpeHHHM CHOpPOB, BO3HUKAKOIIMX W3 aJIMUHUCTPATUBHBIX,
HAJOTOBBIX M WHBIX IMyOJMYHBIX MPABOOTHOIICHUM, CyJaM CIEIyeT YYUTHIBATh,
YTO B3bICKaHME corjlacHo cratee 169 [T'K P® Bcero moaydeHHOro
(mpuuauTaBIIerocs) Mo caeiake B noxona Poccuiickort denepannn sIBISETCS MEPOH,
NPUMEHSIEMON  HCKJIIOYMTENIbHO B  KA4eCTBE CHEHUAIBHOTO  TMOCIEACTBUS
HEJICWCTBUTEILHOCTH HUYTOXHOW  crnenku. CaHKUOUU, YCTAaHOBJIEHHBIE 3a
COBEpIIIEHNE MMyOJWYHBIX MPaBOHAPYIICHUIH, HE MOTYT KBaTU(UIIMPOBATHCA B
Ka4eCTBE MOCJICACTBUN HENEHCTBUTEIBHOCTH CAEJIOK, IO3TOMY COOTBETCTBYIOIINE
TpeOOBaHMsI HE JOJKHBI pPAacCMAaTPUBATBCS B CIOpax O TMPU3HAHUM CJHEJIOK
HeNeHUCTBUTEIbHBEIMHA Ha OCHOBaHUH cTaThu 169 Konekca.

B Tex ciyyasix, korjaa cieiika cama 1o cede oopasyeT cocTaB myOIuyHOTO
MIpaBOHAPYIICHUS JTUOO YKa3aHHOE MPaBOHAPYIIIECHUE CBSI3aHO C COBEPIICHUEM
TaKOW CJENKHU, B paMKaxX PacCMOTPEHMS CIIOpa, BBITEKAIOIIETO U3 MyOJUYHBIX
MPABOOTHOIICHUM, MOMJIEKAT MPUMEHEHUIO CAHKIMH, YCTAHOBJIICHHBIE 3aKOHO-
JaTeIbCTBOM B KAyeCTBE MEpPbl OTBETCTBEHHOCTHM 3a COBEPUIEHUE JaHHOTO
IIPABOHAPYIIEHUS, & HE MTOCIEACTBUSA, peycMOTpeHHbIE cTaTher 169 I'K PO.

6. CornacHo ab3aity yetBepromy nyHKkTa 11 crateu 7 3akonHa Poccuiickoit

®deneparnun «O HaIOroBhIX opranax Poccuiickoit @enepanun» (nanee - 3aKOH O



HAJOTOBBIX OpPraHaxX, 3aKOH) HAJIOrOBbIE OpraHbl BIPABE MPEABSABIATH B CYAE U
apOUTPaXHOM CYJI€ UCKH O MPU3HAHUU CIEJIOK HEACHCTBUTENBHBIMHU U B3bICKAHUU
B JI0XO/JI TOCYJJapCTBA BCErO MOJYYEHHOTO MO TAKUM CIEIIKAM.

Cyaam npu OpUMEHEHUM HA3BAHHBIX IOJIOKEHUH 3aKOHA O HaJOrOBBIX
opraHax HeoOXOJIUMO YYUThIBaTh, YTO YKa3aHHOE MPABO MOXKET PEau30BbIBATHCS
HAJIOTOBBIMM  OpraHaMH JIMIIb TOCTOJIbBKY, TOCKOJBbKY  YAOBJIETBOPEHHE
COOTBETCTBYIOIIETO TPeOOBaHUSI HANPABICHO HA BBIMOJHEHHUE 3a7a4 HaJOTOBBIX
OpraHOB, ONIPEAEICHHBIX CTaThell 6 3aKOHA.

B YaCTHOCTH, TpeOoBaHMe 0 IIPUMEHEHUU ITOCJIEACTBHM
HEJICCTBUTEIBLHOCTH CIICJIKK B BUJE B3bICKaHUS B J10x0J Poccuiickont denepannn
HOJyYEHHOr0 (MIPUYMUTABILIETOCS) IO CAEIKE HCIOJHEHUS B COOTBETCTBUHM CO
cratbeil 169 'K P® MoxeT ObITh NpenbsBICHO HAJIOIOBHIM OPraHOM B paMKax
BBITMIOJIHEHMSI UM 33/1a4¥ 110 KOHTPOJIIO 3 IIPOU3BOJICTBOM U 00OOPOTOM 3TUIIOBOTO
CIUPTA, AJIKOTOJBHOM M CHUPTOCOAEPXkALICH MMPOAYKIHH IPH OCIIAPUBAHHUM
C/EJIOK, HAMpABJIECHHBIX Ha MPOU3BOACTBO M COBIT MPOAYKLMH, OOJIaJaroIIe
CBOMCTBaMU, OITACHBIMU JJIS1 5KU3HU U 3JOPOBbS TPAXK]IAH.

B To e Bpems TpeOOBaHME HAJIOrOBOIO OpraHa O MPUMEHEHHUH
MpeyCMOTpeHHBbIX cTathelt 169 Kopekca mnocnencTBuil HeIEUCTBUTEILHOCTH
clenkd, OOOCHOBBIBAEMOE TEM, 4YTO JlaHHAs CHEJIKa COBEpIIEHAa C LEIbI0
YKIIOHEHHSI OT YIUIAThl HAJOTOB, BBIXOAUT 334 PAaMKH IOJHOMOYMM HAJIOTOBOIO
opraHa, Tak Kak B3bICKaHue B 10x01 Poccuiickon denepanny BCETO MOJTYYEHHOTO
(mpuYMUTaABIIETOCs ) MO CEJIKE HE SABJISIETCS MEPOM, HallpaBJICHHOW Ha oOecrieueHre
MOCTYIJIEHUS B OIOJKET HAJIOTOB.

s obecrnieueHusi MOCTYIUIEHUS] B OIOJKET HAJIOrOB B IOJHOM OObeMe
HAJIOTOBBIA OpraH BIIpaBe, pyKoBoACTBYysch crtatheid 170 I'K P®, nmpenbpsaButh
TpeOOBaHME O TMPU3HAHWU COBEPIICHHBIX HAJOTOIUIATEIBIIUKOM  CHEJIOK
HEJCHCTBUTEIBHBIMU KaK CJEJIOK, COBEPIICHHBIX JHILIb AJI BUJa, 0€3 HaMepeHus
CO3/1aTh COOTBETCTBYIOIIME UM MPABOBBIE MOCIEICTBUS (MHUMBIX), TUOO C IEIBIO
IPUKPBITh JIPYIyHO0 CAEJIKY (IIPUTBOPHBIX), MOCKOJIBKY YZOBJIETBOPEHUE 3TOrO

TpeOOBaHMS MOKET CIOCOOCTBOBATH PEAM3allMi COOTBETCTBYIOIIEH 3a/1a4u.



7. Cygam HEOOXOAMMO YYMTHIBaTh, 4TO ()AaKThl YKIOHEHHS OTBETYHMKA OT
yIUIaThl HAJIOIOB, HAPYUIEHUS UM IIOJOKEHUM HAJIOTOBOTO 3aKOHOAATENLCTBA HE
IOJJIEKAT JIOKA3BIBAHUIO, HCCIECIOBAHUIO M OLEHKE CYAOM B TI'PAXKIAHCKO-
IIPAaBOBOM CIOPE O NPU3HAHUM CHCIKA HEIACHUCTBUTENIBHOM, TaK KaK JaHHBIE
OOCTOATENBCTBA HE BXOAAT B MPEAMET JOKa3bIBaHUS IO TaKOMy CIIOpY, a
IIOJIJIEkKAT YCTAHOBJIICHUIO IIPU PaCCMOTPEHUM HAJIOIOBOI'O CIOpa ¢ Y4ETOM HOPM
HAJIOTOBOTO 3akoHojaTenbcTBa. OIeHKa HAaJOTOBBIX MOCIEACTBUI (PUHAHCOBO-
XO35IICTBEHHBIX ONEPALMM, COBEPIICHHBIX BO HCIIOJIHEHHE CJIIEJOK, JIOJDKHA
IIPOM3BOJIUTHCS  HAJOTOBBIMM OpraHaMM B IOPSAAKE, MPETyCMOTPEHHOM
HAaJIOTOBBIM 3aKOHOJATENILCTBOM. [IpH yCTaHOBIEHUH B XOJ1€ HAIOTOBOW IPOBEPKHU
(dakTa 3aHMKEHUS HAJIOrOBOM 0a3bl BCIEACTBHE HENPABUIBLHOW IOPUAMYECKOM
KBAUIM(PUKALMA  HAJIOTOIJIATENBIIUKOM  COBEPIIEHHBIX CHEIOK M  OLIEHKHU
HAJIOTOBBIX IIOCJIEACTBUM HMX MCIIOJIHEHUS HAJIOTOBBIM OpraH, PyKOBOJICTBYSCH
MOJIYHKTOM 3 myHKTa 2 ctathu 45 HanoroBoro kojekca Poccuiickoit @eaepanuu,
BIIPABE CAMOCTOATEIBHO OCYIIECTBUTh M3MEHEHUE IOPHUINYECKON KBATM(DUKAIUU
CHIEJIOK, CTaTyca M XapakTepa JesTeIbHOCTH HAJIOTOIUIaTeNbIINKa U OOpaTUTHCS B
Cyl ¢ TpeOOBAaHMEM O B3bICKAHWH JIOHAYMCIICHHBIX HAJIOTOB (HAYMCIICHHBIX NIEHEH,
mTpadoB).

IIpu 3TOM, IMOCKOJIBKY HUUYTOXKHBIE CHIEIIKU SIBIIAIOTCSA HEACHCTBUTEIbHBIMU
HE3aBUCUMO OT MIPU3HAHUS UX TaKOBBIMU cysioM (yHKT 1 crateu 166 I'K P®D), cyn
pemaer Bornpoc 00 0OOCHOBAHHOCTH YKa3aHHOHN MepekBalu(UKAIMK B pamKax
pPacCMOTPEHNS HAJIOTOBOTO CIIOpPA U B TOM CIIy4ae, KOrJa U3MEHEHHE HAJIOTOBBIM
OpraHoM IOpPUAMYECKOW KBamM(pUKAUMU CHEJNOK, CcTaryca W  Xapakrepa
JEATEIbBHOCTH HAJIOrOIJIATENbIIMKA OCHOBAaHO HA OLIEHKE CHAEJIIOK B KayeCTBe
MHHMBIX W1 IPUTBOPHBIX (cratbs 170 Konekca).
Ecam cyn Ha OCHOBaHMM OLIEHKH JOKAa3aTelbCTB, IPEIACTABICHHBIX HAJIOTOBBIM
OpPraHOM M  HaJOrOIUIATEIBUIMKOM, IIPUAET K BBIBOAY O TOM, 4YTO
HAJIOTOIIATENBIINK JIJISl LIeJIed HaJorooOJ0KEeHUsI HE ydell onepaiuu Judo ydel
OIEpalii HE B COOTBETCTBUU C UX JECHCTBUTEIBHBIM 3KOHOMHUYECKUM CMBICIIOM,

Cyll ompenenseT o0beM IMpaB W OO0SA3aHHOCTEW HAJIOTOIIATEbIIUKA, UCXOMS W3



MNOAJIMHHOTO 9KOHOMHWYCCKOI'O COACPKAHUA I[&HHOfI orcpanmu Ui COBOKYITHOCTH

omnepannii B X B3aUMOCBSI3H.
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