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B cuny mynkra 10 nocranosnenus I[lnenyma Bepxosnoro Cyna Poccuiickoi
®enepaunn ot 10 oktsi0pss 2003 r. Ne5S «O nmpumeHeHun cygamu oOmen
IOPUCIUKIIMKA OOIICTPU3HAHHBIX MPUHIUIIOB U HOPM MEXKIYHApPOJHOIO IpaBa U
MEXIYHApOAHBIX  JOToBOpoB  Poccuiickoit ~ ®degepanun»  «TOJIKOBaHUE
MEXIYHApOJIHOIO JOTOBOpA JIOKHO OCYIIECTBIISITHCS B COOTBETCTBUU ¢ BeHckol
KOHBEHIIUECH O IpaBe MEXJIYHapOJHBIX JOTOBOPOB oT 23 Mas 1969 r. (pazaen 3;
cratbu 3—33). CornacHo myHKTY «b» yactu 3 crathu 31 BeHCKOI KOHBEHIIMH MPU
TOJIKOBAaHUU MEXKIyHApOIHOTO JOTOBOpa Hapsiy C €ro KOHTEKCTOM JOJDKHA
YUUTHIBATBCS  TOCHEAYIOIIasi TMpPaKTUKa TMPUMEHEHHsI JIOroBOpa, KOTopas
YCTaHABJIMBAET COIJIAIICHUE YYACTHUKOB OTHOCUTEIILHO €r0 TOJKOBAHUS».

B uensx »ddextuBHON 3ammuThl TpaB U CBOOOJ UEOBEKa CylaM
HEOOXOJIMMO MPU PACCMOTPEHUHU AIMUHUCTPATUBHBIX, TPAXKIAHCKUX 1], JIET 0
Pa3pEIICHUI0 YKOHOMHUYECKUX CIIOPOB, YIOJIOBHBIX M HHBIX J€J1 YYUTHIBATh
MPaBOBbIC TO3ULIMH, CHOPMYIUPOBAHHBIE MEXKTOCYAapPCTBEHHBIMU OpPraHaMH IO
3alITE IPaB U CBOOOJ YeoBeKa'.

'B paMKax HaCTOSILEro 0030pa MOHATHE «MeXC20CyOapCmEeHHble OpP2aHbl No 3awume npas u
OCHOBHbLIX 80000 uenogeKka» OXBaThIBA€T MEXAYHApOoaHbe J0roBopHsle opransl OOH,
neiictByromue B chepe 3amuThl MpaB M cBOOON 4yenoBeka, a Takxke EBpomneiickuii Cya
IO ITpaBaM 4€JI0BEKa.



B cdepe aaMUHUCTPATUBHO-NIPABOBBHIX OTHOILICHU I

. 2
npago Ha yeasicenue YacmHou Jcusuu” (coop u coxpanenue OUOMEMPULECKUX
OAHHBIX HA YOOCMOBEPEHUSAX TUUHOCU)

npaktuka Komurera OOH no npaBam ye0BeKa’

Heno «Maxapaoaceni Maoxeeoo npomue Maspukusn». CooOpaxeHUs
Komurera mo mnpaBam denoBeka oT 24 mapra 2021 roma. CooOuieHue
Ne 3163/2018"

IIpaBoBbie mno3unuum Komurera: BMEmATEIbCTBO, Pa3perIacMoe
roCcyapCTBaMy, MOXET COBEPIIATHCS TOJBKO HAa OCHOBAHUM 3aKOHA, KOTOPBIN
JIOJDKEH, B CBOKO O4YE€pEdb, COOTBETCTBOBATH MOJIOKEHUSM, LEISAM M 3aJa4am
[lakTa’. AHAIOTHIHBIM o0pa3oM, 3aKOHOM JOJKHBI PEryJUpoBaThCs cOOp H
XpaHeHue WH(OpMalMKM JIMYHOTO XapaKTepa rOCyJapCTBEHHBIMU BIACTAMH WIIU
YaCTHBIMHU JIUIIAMH WJIM OpraHaMUu B KOMIIbIOTEpaAxX, OaHKax JaHHBIX UK KaK-JTMOO
pHade’. KOMHTET  HANOMMHAET, 4dTO  BMECIIATEIBCTBO  HE  SIBISCTCS
«HETPaBOMEPHBIM» MO cMbIcity myHKTa 1 crareu 17 IlakTa, ecnu OHO corjacyercs
C TOPUMEHHMBIM BHYTPEHHHUM 3aKOHOJIATEIbCTBOM B €ro  TOJKOBaHUU
HALHOHATBHBIMH CymaMu’ (myHKT 7.3 CooGpaxeHuir).

2 las cBenenmsi: B 2019 roay B Bepxosaom Cyze Poccuiickoit @enepaninu ObL10 MOJTOTOBICHO
Obo6wWenue npasosvix NOZUYUL MeHC20CYOAPCMBEEHHbIX OP2aH08 NO 3aujume npas u 80000
yenoeeKa U CneyuanbHblx 00KIA04uUKos (pabouux epynn), oeticmeyiowux 6 pamxax Coeema OOH
nO Npagam 4enoeexkda, no 8ONPOCY 3aujumsl Npasa IUYd HA YBANXCEHUe YACMHOU U CeMeuHOoul
HCUBHU, HCUTULYA.

Pasmemieno Ha oduuuansHoM caiite BepxoBHoro Cyna Poccuiickoit ®denepauuu B
nonpasnene «MexayHapoaHas mpaktuka» 3a 2019 rox pasgena «JlokymeHTB». Pexum
noctymna: URL: http://www.vsrf.ru/documents/international _practice/28123/.
¥ Komurer OOH 10 npaBaM uyenoBeka (nasee — Komurer mo mpaBaM uyenoBeka, Komwrer)
JIeCTBYeT Ha OCHOBaHMU MEXIyHapOJAHOTO MaKTa O TPaKJaHCKUX U MOJIUTUYECKHUX MpaBax OT
16 nexadps 1966 rona (manee — Iakt) u PakyabTaTUBHOTO MPOTOKOJA K yKa3aHHOMY [lakty.
Poccuiickas denepanus ABISETCS YIaCTHUKOM 3THUX MEXKIYHApPOJHBIX JOTOBOPOB U B KaYeCTBE
rocynapctBa — npoaopkarenss Coroza CCP mpuznaer xommnereHuuio Komwurera monydaTh M
paccMaTpuBaTh COOOLICHUS JIUI], HAXOIAIINXCS TOJ €€ IOPUCAUKIMEH, KOTOpbIE yTBEPKIAIOT,
YTO OHU SIBIIIIOTCS )KEPTBaMU HAPYIICHUS TOJ0XKeHuH [lakra.

*Kak cnemoBano u3 Tekcra COOOpaKEHHMH, aBTOp YTBEPXKIAT: 3aKOH O HAIHOHAILHOM
YIIOCTOBEPEHUH JIMYHOCTH C BHECEHHBIMH B HEr0 TONMpPAaBKAMH 3aTparuBaeT ero mpaBa IIo
cratbe 17 IlakTa, MOCKONBKY OH MpelycMaTpuBaeT 0053aTeNIbHOE UCTIOIb30BAHUE U COXPaHEHUE
KOH(HICHIIMATBHBIX TEePCOHATBHBIX JaHHBIX, IPEIOCTABICHUE KOTOPHIX TOCYIapCTBEHHBIM
JOJDKHOCTHBIM JIMIIAaM MOXKET NoTpeboBaThesi. OH TakkKe 0TMEYasl, YTO 3TOT 3aKOH HE OTBEYaeT
TpeOOBAHUSIM 3aKOHHOCTH, COPa3MEPHOCTH 1 HE0OX0uMOCTH (IyHKT 3.1 CoobOpaxeHuit).

> Cm.: 3aMeuanne ofmiero nopsiaka Ne 16 (1988) Komurera nmo mpaBam 4denoBeka O MpaBe HA
HENPUKOCHOBEHHOCTh YaCTHOM JKU3HU, MYHKT 3.

® Tam sxe, mynxr 10.

" Cwm.: geno «Ban Xynem npomus Hudepnanoosy, coodmenne Ne 903/2000, myHkT 7.5.



Komurer oTMeuaeT: BBeIEHHWE TMOHATHS TPOW3BOJIBHOCTH TMPU3BAHO
o0OecreunTh, YTOOBI @K€ BMEIIATEIBCTBO, JOMYCKAEMOE 3aKOHOM, «JIOJDKHO
COOTBETCTBOBATH IMOJIOKEHUSM, IeIM W 3amadyaMm [lakta u B mo0OoM ciydae
JOJDKHO OTBEYATh HPHHIHIAM DPa3yMHOCTH B KOHKPETHBIX OOCTOSTEIBCTBAXY'.
CrnenoBatelbHO, JI000€ BMENIATENILCTBO B JUYHYIO U CEMEHHYIO JKU3HBb JIOJKHO
OBITh COpa3MEpPHBIM 3aKOHHOW MpecleAyeMOon e U HEOOXOJIUMBIM C YYETOM
OGCTOSITEIbCTB KAXKION KOHKPETHOH CHTyanun . KOMHTET HAIIOMHMHAET, 9TO
rocyJapcTBa JOJDKHBI MpUHUMATh A(QQPEKTUBHBIE MeEpPhl K TOMY, YTOOBI
uHpopMaIus, Kacaromascs JTAYHOW >XKU3HM Kakoro-aubo JHila, HE Tomajaalia B
PYKHU JIMI], KOTOPbIE HE MMEIOT pa3pelieHus Ha €€ MoJiydeHue, oOpabdoTKy Wiu
MCIIOJIB30BaHue, U K TOMY, YTOOBI Takasi MH(pOpMaIlisi HUKOTIa HE UCTOJIb30BaIach
B [[EJISIX, HE COBMECTHMBIX ¢ wessivu Ilakra’® (myskt 7.4 CooOpaxxeHuii).

YuuThiBas XapakTep ¥ MacITaObl BMEMIATeIbCTBA, BOSHUKAIOIIECTO B CBS3H
Cc o0s3aTenbHON 00pabOTKON M perucTpainued OTmedyaTkoB naibleB, Komuter
CUMTACT HEOOXOAMMBIM HAJIWYNE YETKUX, MOAPOOHBIX TMPABWI, PETYIHPYIONTUX
chepy oxBaTa U TpPUMEHEHHE MeEp, a TaKKE MHUHUMAIbHBIX TapaHTUH,
Kacaronuxcs, B YaCTHOCTHU, XPAaHEHHUS, B TOM YHUCJE €ro MPOJAOHKUTEIBHOCTH,
WCIIOJIb30BAHUS, JIOCTYMA TPEThUX JIUI[ U MPOIEAYP COXPAaHEHUS LETOCTHOCTU U
KOH(DHUICHIIMATLHOCTH  JaHHBIX, a TaKXke TMpoLeayp WX YHUYTOXKCHUS,
oOecrieuynBasi TEM CaMbIM JJOCTATOYHBIC TAPAHTUU MMPOTHUB PUCKA 3TI0YNOTpeOICHU
u iponsBosia (myHKT 7.6 CooOpaxeHuin).

Onenka KoMmurerom paxkTHyeckunx 00CTOATEJILCTB aeJsa:
BMEIIATEIbCTBO, CTaBIIEe MPEAMETOM COOOIICHUS, B Ciyyae JTaHHOU >KaJIOOBI,
TO €CTh 00pabdOTKa M pEerucTpalus OTIEYATKOB MajbleB, ObUIO MPETYCMOTPEHO
pasmenom 4 (2 ¢) 3aKoHa 0 HAIMOHAIBHOM YIOCTOBEPEHNH JIMYHOCTH . Komurer
TaKXe OTMETWII, 4TO BepXoBHBIN cyl MaBpUKUs yCTAaHOBUJI: «CYIIECTBYET 3aKOH,
MIPEAyCMaTPUBAIOIINNA 3allUCh M COXPAHEHWE OTIIEYAaTKOB TAJBIICB W JPYTUX
OMOMETPUYECKUX JAHHBIX, KAaCAIOUIMXCs JMYHOCTU yesioBekay. Komurer cuen —
apryMeHT aBTOpa OTHOCHUTENHHO c(ephl JEHCTBUS HEKOTOPHIX MOJOXKEHUM 3aKoHa
HE TIO3BOJISIET €My CJENIaTh CICAYIONIN BBIBOA — 00pabOTKa OTHMEYATKOB €ro
najbleB HEe peaycMoTpeHa 3akoHoM. [loaTtomy KomuTeT He cMOT cienath BBIBOJ
O TOM, YTO BMEMIATEIHCTBO B YACTHYIO KMU3Hb aBTOPA SBJISIIOCH HEMPABOMEPHBIM
(myskT 7.3 CooOpakeHwuil).

B nmannom nene KomuTeT mpuHSIT K CBEICHUIO 3aMEYaHHE TOCYyJapCTBa-
y4acTHHKAa O He0oO0XoauMocTH obecrieueHuss OajlaHca MEXIy 3alluTOU
MEepPCOHATBHBIX  JAHHBIX W HACyIIHOM  OOIIECTBEHHOM  MOTPEOHOCTHIO

8 Cwm.: Bameuanme o61mero nopsanka Ne 16 (1988) Komutera, nyHKT 4.

% Cm.: meno «Tyren npomue Ascmpanuuy, coobrernne Ne 488/1992, nyHkT 8.3; 1 1em10 «Barnoom
npomueg Pecnyonuxu Kopes» (CCPR/C/123/D/2273/2013), nynxkr 8.8.

1% Tam xe.

" 3ror pasgen rnacut: «Kakmoe IO, MOKAMONIEe 3asBICHAC HA MOTyYCHHE YIOCTOBEPCHHS
JMYHOCTH, JOJDKHO ... (C) pa3peuInuTh CHIATh M 3apErUCTPUPOBATH OTIICUATKH MAJIBIEB U IPYTYIO
OuoMeTpHUUIeCKy0 HHPOPMAIIHIO O ceOey.



IPEAOTBPAICHUS MOIIEHHUYECKOTO HCIIOJIb30BaHUS IEPCOHANBHBIX JIAHHBIX.
On ormeTwii, 4TOo BepxoBHBII Cyn rocygapcTBa-y4yaCTHUKA — CIIPABEIJIMBO
IIOCTAHOBWI. CHATHE OTIEYATKOB ITAJIBLIEB ONPAaBAAHO LEJIBI0 IPEAOTBPALICHUA
MOIIICHHNYeCcTBa. KOMHUTET Takke ykasas, 4TO BJIACTH IOCyAapcTBa-y4aCTHUKA
nepeHecan (YHKLIUIO COXPAaHEHUs JaHHBIX O JaKTHJIOCKOINMYECKHX OTIEeYaTKax
NajgblEB C CHCTEM OPraHoB BJIACTM HAa WHJIMBUAYaIbHBIX BIAJCIIBLICB
yIIOCTOBEPEHUI JTUYHOCTH, NOTPEOOBAB, YTOOBI TaKHE JaHHbIC ObUIM BKIIIOUEHBI B
camMo ynoctoBepeHue. ABTop, a Takxke CyneOHbIi komuTer TaliHOro coBeTa
OTMETWJIM — JJAaHHOE U3MEHEHHE JienaeT Hed(h(PEKTUBHON 1I€JIb CPABHEHUS C paHee
IPEACTABICHHBIMA OMOMETPUYECKHMMH JIaHHBIMA M TEM CaMbIM BJIHUSET Ha
CIIOCOOHOCTh BJACTE TrOCyAapCTBa-y4acTHUKA MPEJOTBPAIIATh MOUIEHHUYECKOE
MCIIOJIb30BaHUE MEPCOHAIBHBIX TaHHBIX. KOMUTET MOAYEpPKHYJI, UTO TOCYyAapCTBO-
YYAaCTHHK HE OTBETUJIO Ha 3TOT KOHKPETHBI BOMPOC M HE OOBACHUIIO, KaKUM
oOpa3oM 3amMChb M COXPAaHEHHE [JaHHBIX 00 oOTHeyaTkax MajlblieB Ha
WHIUBUYAIBHBIX YIOCTOBEPEHUSIX JTUYHOCTU MOXKET 3P (HEKTUBHO MPETOTBPATUTH
MOILIEHHUYECKOE  HUCIOJb30BaHUE  MEPCOHANBHBIX  JaHHBIX  (IIYHKT /.5
CoobOpakeHuin).

ABTOp cocrnaincs B 3TOM CBSI3M Ha BBIBOJ BepXoBHOro cyna o TOM, 4TO
OeccpoyHbIE 3allUCh U COXPAHEHHE JaHHBIX O JAKTUIJIOCKOIMYECKUX OTIEYaTKax
nanblieB B ILEHTPAJIbHOM 0a3e JaHHBIX SBJSETCS HEKOHCTUTYLIMOHHBIM.
B pesynbrare BIacTH rocyapcrBa-y4acTHUKA IPEKPATUIIM OCYILECTBIIATH 3alUCh
U COXPAaHEHHE JAHHBIX O AAKTWJIOCKOIIMYECKHUX OTIEYAaTKaxX IIajbleB MUMEHHO
TakuM oOpa3zoM. TeM He MeHee TroCydapCTBO-YYaCTHUK HE OTBETUJIO Ha
YTBEPKJIEHUE aBTOPA O TOM, YTO COXpPAaHEHHUE JAHHBIX 00 OTHEYaTKax MajblEeB Ha
WHIUBUIYAIBbHBIX YJIOCTOBEPEHUSX JUYHOCTU yCYryOJsieT mpoOenbl B CUCTEME
0e30MacHOCTH, BBISIBICHHbIE BepXoBHbIM cyaoM. B wacTHOCTH, aBTOp yKaszali:
BO3JIOKEHHE OTBETCTBEHHOCTH 3a TAKOE XPAHEHUE HA BIJIAJIEIBLIEB YAOCTOBEPEHUN
JUYHOCTU COMPSKEHO C PUCKAMHU MOTEPU M XUIIEHUS AaHHBIX 00 OTHedaTrKax
NMaNbleB, YYHTBIBAS JIEKOCTh WX KONMPOBAHMA HA TONETbHBIE KapThl .
YuuteiBass  OTCyTCTBHE  HMHGOpMAalUM, MPEJOCTABICHHOW  TOCYAapCTBOM-
YYaCTHUKOM OTHOCHUTEJIBHO OCYUIECTBJICGHHS Mep MO 3alluTe OMOMETPUYECKHX
JAHHBIX, XPAHALIMXCS HAa YIOCTOBEPEHHUAX JIMYHOCTH, KomuTeTr HE cMmor cuenartb
BBIBOJI O HAJIMYMU JOCTATOYHBIX TapaHTUN MPOTHB PUCKA 3JI0YHNOTPEOJICHUS U
IIPOU3BOJIBHOTO BMEIIATENILCTBA B IIPABO HA HENIPUKOCHOBEHHOCTh YaCTHOW JKU3HU
B pE3yJbTaTe MOTCHIHUAIBHOTO JOCTYNAa K TaKUM JaHHBIM HAa YIOCTOBEPEHUAX
JUYHOCTU. B cBeTe BHIIEYNOMSHYTHIX 03a004€HHOCTEN MO MOBOAY CIIOCOOHOCTH

2ABTOp cCBUTAeTCH HAa OSKCIEPTHOE 3aKIIOYCHHE, MPEJACTABICHHOE B XOJE BHYTPEHHETO
pa30uparenbcTBa, OTHOCUTENIBHO TEXHOJOTUU paauodacToTHOM wuneHtudukauun (PUUI),
C IIOMOUIbIO  KOTOPOH XpaHsTcs OHOMETpUYECKHE JaHHble. OKCHEepT MOACHWI, 4YTO
OMOMETpUUYECKHE JaHHBIE MOTYT OBITh JIETKO M 0e3 (PM3WYECKOTO KOHTaKTa CKOMUPOBAHBI O€3
BEIOMA BJIAJENbIA YAOCTOBEPEHUS C IMOMOIIBI CUMThIBaronux ycrporcts PUM]I, xoropsie
MO3KHO JIETKO KYIUTh B MH(OPMALMOHHO-TEIEKOMMYHHUKAIIMHHON ceTH « HTepHeT».



CUCTEMBI IIOMOYb MMPEAOTBPATUTH MOIIEHHUYECKOE HCIIOIb30BaHUE ITEPCOHAIIBHBIX
nanHbIX Komwurer cuen, 94To [Mepshi] o MOBOAY 0€30MaCHOCTH HE MOTYT CUATATHCS
[Hammexxammmu].  [losToMy, HeCcMOTpS Ha BO3MOXKHOCTh CYIIECTBOBAHHS
OCHOBAHUI U 0OCTOSTENBCTB, IPU KOTOPBIX 00pabOTKa OMOMETPUUECKUX JaHHBIX
HE NIPUBEAET K MPOU3BOJIBHOMY BMEIIATEILCTBY IO CMbICHy cTtaThu 17 Ilakra,
KomuteT ycTaHOBWI, YTO B KOHKPETHBIX OOCTOSATENbCTBAX YKa3aHHOIO JI€Na
3alliCh M COXPAHEHHUE JITAHHBIX 00 OTIEeYaTKax NajiblieB aBTOPa Ha YJOCTOBEPEHUU
JUYHOCTH, KaK 3TO MNPEIINUCAHO 3aKOHOM O HAIMOHAJIBHOM YIOCTOBEPEHUU
JUYHOCTH, OYJET NPEACTABIATH COO0M MPOU3BOJILHOE BMEIIATENBCTBO B €r0 IPABO
Ha HENPUKOCHOBEHHOCTh YAaCTHOM JKM3HH, 4TO NpOTHUBOpeuuT crarbe 17 Ilakra
(myskt 7.6 CooOpakeHuii).

BeiBoabl Kommurtera: mnpencrtaBieHHble (AaKTbl CBUAETEIBCTBOBAIH O
HapylIeHUH TOCYAApCTBOM-YYaCTHUKOM IIpaB  aBTOpPA, IPEAYCMOTPEHHBIX
cratber 17 Ilakra.

80NPOCHI AOMUHUCTIPAMUBHOZO 8bl@80p€H1/l}l13 (omcymcmeue Haoedxcawieri OyeHKU
BACMAMU 20CYOAPCMBA, OCYUWEeCMBIAI0WE20 8bl0BOPEHUE, BOZMOHNCHOCMU
OKA3AHUS 8bI0BOPAEMOMY JIUYY MEOUYUHCKOU NOMOWU 8 20Cy0apcmee, 8 npeoeiibl
IOPUCOUKYUU KOMOPO2O NPEONONaA2aemcs 8bl0GOPUNMb YVKA3AHHOE TULO)

npaktuka Komurera OOH no npaBam uHBaIu10B

Heno «3.X. mpomue Illgeyuu». CoobOpaxenus Komutera mo mnpaBam
MHBAINIOB OT 6 centsiops 2021 roxa. Coobmenne Ne 58/2019™,

B las ceexenms: B 2018 rony B BepxoBHom Cyxne Poccuiickoii ®Penepanuu ObL10
noAroToBICHO OO0OWeHue NPpaKmuKky U NPasoBvlX NO3UYUL MeHCOVHAPOOHBIX 002080PHBIX U
6HE002080PHBIX OP2AH08, OeUCmBYIWUX 8 chepe 3awumsl npas u ceodoo ueinosekd, Nno
80NPOCAM, CEA3AHHLIM C 3AWUMOL NPAs U 0000 NUY NPU HA3HAYEHUU UM HAKA3AHUS 8 8UOe
AOMUHUCPAMUBHO20 8b10BOPEHU.

Pasmemeno Ha o¢unmansHoM caiite BepxoBHoro Cyna Poccuiickoit ®enepauuu B
noapaznene «MexayHaponHas mpaktuka» 3a 2018 rog pasgena «JlokymeHTh». Pexum
nocryma: URL: http://www.vsrf.ru/documents/international_practice/27085/.

Jas cBemenusi: B 2021 rogy B BepxoBHom Cyne Poccuiickoit ®eneparuu Obul
noaArotoBieH  Ilepeuens 00K1a008, NPUHAMBIX 8  PAMKAX — MENCOYHAPOOHBIX
MEJHCHPABUMENbCMEEHHBIX OP2AHU3AYULL, O COONOOEHUU NPas U c60000 4en08eKda 6 OMOeNbHbIX
eocyoapcmeax (1o coctostauio Ha 1 centsops 2021 roxa).

Pa3zmemeno na odunmanbHOM caiite BepxoBHoro Cyna Poccuiickoit ®enepannu B
noxpasnene «MexayHapoaHas npakThka» 3a 2018 rom pasnmena «llokymeHTs». Pexum
nocrtyma: URL: http://www.vsrf.ru/documents/international_practice/30366/.

Y Kak ycmarpuBamoch u3 Tekcra COOOPaKEHHi, aBTOp YTBEp)KIAN, 9YTO, BBICIAB €ro B
Adranucran, rocyapcTBo-y4acTHUK HapylmMT ero mpasa no cratbsMm 10 u 15 KonBenuuu o
IpaBax MHBAJIUIOB, TOCKOJIbKY €r0 BBICHUIKA MPUBEAET K CEPHE3HOMY PUCKY CaMOYOUHCTBA U K
JIPYTUM yrpo3aM JUlsl €ro KM3HM M 3710poBbi. OH Takke oOpaTWil BHMMaHHUE: MEIULUHCKHE
3aKJIF0YEHHUS, IPEICTABICHHBIC HAIMOHAIBHBIM BJIACTSM, CBUJETEICTBOBAIM O TOM, YTO Y HETO
JUArHOCTUPOBAHbl JJIUTEIbHBIE IICUXMUYECKHE 3a00JIeBaHUs, M CUUTAl, 4YTO OTCYTCTBHE



http://www.vsrf.ru/documents/international_practice/27085/

IIpaBoBbie mo3unum Kommrera: B crarbe 10 KonBeHuum [0 mpaBax
VWHBAJIMJOB | TOCyAapcTBa-y4aCTHUKA BHOBb MOJATBEPKIAIOT HEOTHEMIIEMOE MPABO
KOKJOTO YeNOBEKa Ha XU3Hb W MPUHUMAIOT BCE HEOOXOAMMBIE MEpbI s
oOecrieueHuss ero H(G(EKTUBHOTO OCYIIECTBICHUS WHBAIMIAMU HapaBHE C
npyrumu. KomMuTeT HamoMHMHAaeT Takke, 4To corjlacHo crarbe 15 KoHBeHuuu
rocyJapCcTBa-y4aCTHUKMA TMPUHUMAIOT Bce dAPQPEKTUBHBIE 3aKOHOAATEINIbHBIE,
aJIMUHUCTPATUBHbIC, CYJIEOHBIE WJIM HHBIE MEpPbl K TOMY, YTOOBbI WHBAJIHUIbI
HapaBHE C JPYTMMH HE IMOJBEPTraJiuCh IMbITKAM WJIU >KECTOKHM, 0eCUeIOBEUHbIM
WIM  YHIDKAIOIIUM  JIOCTOMHCTBO  BHJAaM  oOpallleHHss W HaKa3aHUs
(myukT 10.2 CoobpaxeHuit).

Komuter oTrmeTmi: B cBoMX 3amedaHusx oOmiero mopsiaka Ne 31 (2004)
Komurer mo mpaBaM 4YeloOBEKa CChbUIAETCS Ha 00s3aTeIbCTBO TOCYAApCTB-
YYaCTHUKOB HE DJKCTPaJUpOBaTh, HE JACNOPTUPOBATH, HE BHICHUIATH U HE
BBIJIBOPSITh KAKUM-TTUOO HHBIM 00pa3oM JIMIIO CO CBOEH TEPPUTOPHUH, KOTIa
UMEIOTCSI CEPbE3HBIE OCHOBAHMS IM0JIaraTh, YTO CYIIECTBYET peajibHas OMAaCHOCTh
MPUYUHEHHS] HETIOMPaBUMOIO Bpe/ia, TAaKOro Kak MPEeAyCMOTPEHHBIM B CTaThiX 6
u 7 Ilakra (myHKT 12). OH oTMeuaeT Takxke, 4yTo KOMHUTET MO MpaBam 4eJIOBEKa B
CBOMX MpPEABIIYIIMX PEIICHUSX YKa3blBal — OIMNACHOCTh JOJDKHA YIPOXKATh
YeNOBEKY JIMYHO'® ¥ U YCTAHOBIGHHS HAJIHYHMS PEATbHON OMACHOCTH
MPUYMHEHUS] HEMOINPaBUMOTO BpeAa [OJDKEH MPUMEHSThCA BBICOKHI MOPOT.
[To aTO¥ mpuUuYMHE MOKHBI OBITH MPUHATH BO BHUMAaHHE BCE COOTBETCTBYIOIIHE
(bakTbl U 0OCTOSITENILCTBA, BKIIIOYAs OOIIee MOJI0KEHHE B 00JaCTH MpaB YEIOBEKa
B CTpaHE IPOUCXOXKICHUS aBTopalﬁ. B cBoeli mpaBoBoil npaktuke Komurter mo
npaBaM 4YeJOBEeKa MOJYEPKUBAJ, YTO 3HAUYUTENIbHBIA BEC ClEeAyeT MpUAaBaTh
OLICHKE, TMPOBOAMMON TrOCYJapCTBOM, M YTO, KaK MPaBHJIO, UMEHHO OpraHam
roCyAapcCTB HAJJIEKUT pacCMaTpUBaTh WIM OIEHUBATh (DaKThl M JI0KA3aTEIbCTBA
0 KOHKPETHOMY Jeily, YTOObI ONpPENEIUTh HAJIUYHUE YTPO3bl, €CIU TOJbKO HE
OyJeT yCTaHOBJIEHO, UTO TakKas OLlEHKa HOCHUJIA SIBHO MPOU3BOJIBHBIN XapakTep WiH
ObLTa PABHOCHIbHA OYCBHAHOM OMMOKe /MO0 OTKAady B MPABOCYIHH
(mynkT 10.3 CoobpaxeHnuit).

Komurer nanee HalloMMHaeT O CBOEM pELICHWH MO neny «H.JI. npomus
Ilseyuu»™®, B KOTOPOM OH YCTAHOBWI HapylIeHHe cTatbi 15 KOHBEHIHH B CBS3H
C TE€M, YTO TOCYJIapCTBO-YYaCTHHUK HE OIIEHWJIO, CMOXET JI1 aBTOP MOJYYHUTh
noctyn B Mpake Kk MEIMIIMHCKOW IOMOIIM, COOTBETCTBYIOIIEN €€ AUArHo3y, XOTs
OHa TMpEeACTaBUiia B  HAIMOHAJIbHBIE OpraHbl HECKOJBKO  MEIUIMHCKHX

HA/JIeXKAIIEr0 MEIUIIMHCKOTO JieueHus B AdraHucTaHe MpUBEIET K CEPbe3HOMY, OBICTPOMY U
HEoOpaTUMOMY YXYJIICHHIO COCTOSHUS €r0 3J]0POBbS, CTAHET MPUYMHON CHIBHBIX CTPaJaHUiN
WJTH 3HAYUTENBHOTO COKPAIICHUS TPOIOIKUTENEHOCTH KU3HU (TyHKT 3.1 CooOpakeHuit).

> Cm.: «X npomus Januu» (CCPR/C/110/D/2007/2010), myskr 9.2.

18 Tam xe u geno «X npomue Lllgeyuuy (CCPR/C/103/D/1833/2008), mynkt 5.18.

Cwm, Harpumep, aeno «K. npomus Jlanuuy (CCPR/C/114/D/2393/2014), nynkt 7.4 u neno
«3.X. npomue Ascmpanuuy (CCPR/C/107/D/1957/2010), nyskT 9.3.

'8 Cm.: CRPD/C/23/D/60/2019.



3aKJTIOYCHUH, B KOTOPBIX COCTOSIHHE €€ 3J0POBBSI OIEHHWBAIOCh KAaK TSIKEIOE U
yrpo’KaroIiee >KHU3HA B OTCYTCTBHU JICUCHHS, KOTOPOE OHA TMojydaiga B
rocyaapcTBe-y4acTHuke. KoMuTeT oTMeqaeT, 4To B 3TOM pellieHUH Oblia cliejaHa
CChUIKA Ha COOTBETCTBYIOIIYIO MPaBOBYIO MNpakTuky Komurera mo mnpaBam
germoBeka , Komurera mpOTHB MBITOK’ H EBpOIEHCKOro Cyma IO IpaBaM
genoBeka’ . KoMHUTET OTMeuaer, 4To OOIIMe MPHHIMIEL, chOPMYIHPOBAHHBIC B
TUX PpEIIeHUsIX, ObUIM TOATBEPXKIEHb B jene «H.JL npomue [llseyuuy
(myHKTHI 7.3—7.5) W oOCTalOTCA aKTyaJdbHbBIMU JUIsI OIEHKH JIAHHOTO JieJia
(myukT 10.4 CoobpaxeHuit).

Kak mpaBwmiio, oreHka (hakTOB W JIOKA3aTEIBCTB IO KOHKPETHOMY €Iy
BXOJIUT B KOMIICTCHITMIO CY/JIOB TOCYJapCTB-yYaCTHHUKOB, €CITH TOJBKO HE Oymer
JIOKa3aHO, YTO TaKas OICHKA Oblja SBHO MPOW3BOIBHONM WJIM MPEACTaBIsIA COOO0M
oTka3 B mpaBocyaun’> (myHKT 10.8 CooGpakennii).

Komurer wHamomuHaeT o mo3unuu KomuTera TPOTHB TMBITOK |
EBpomnetickoro Cy/a 1o mpaBam 4ejioBeKa, COTJIACHO KOTOPOU OpeMsi ToKa3bIBaHUS
JISKUT Ha aBTOpPE COOOIIECHMS, KOTOPBIN MOJDKEH MpPENCTaBUTh JO0KAa3aTelbCTBa,
CIIOCOOHBIE MPOAEMOHCTPUPOBATh HAIMUKE CEPHE3HBIX OCHOBAHMM MOJAararh, 4To
B CJIy4ac BBICBUIKA OH IMOJBEPTHETCS PEATIbHOMY PHUCKY >KECTOKOr0 OOpaleHusl.
Tem He MeHee peub HE UIET O TPeOOBAHWU YETKUX JOKA3ATEIbCTB, MOCKOJIBKY
MPEBEHTUBHAS 1I€J1b MPHUHIUIIA, 3alpealoIero TPUHYIUTEIHbHOE BO3BpAIICHUE
(non-refoulement), uMeeT OTpeIeTICHHBIN DJIEMEHT CTICKYJISAIAN
(mynkT 10.9 Coobpaxenuit).

Ounenka Komurerom ¢akTHyeckux 00CTOATENbCTB JeJa: IPUHATHL K
CBEJICHUIO YTBEPXKACHHS aBTOpa O TOM, UYTO, ACMOPTHPYS ero B AdraHuCTaH,
roCy1apCTBO-YYaCTHUK HApPYIIUT €Tr0 MpaBa, MpeIyCMOTpEeHHbIE cTaThsimu 10 u 15
KoHBEHIIMM, TIOCKOJIBKY €r0 BBICBUIKA TPUBEAET K BBICOKOMY PHUCKY
caMOYOHMICTBA, a TaKXKe K IPYTUM CEPhE3HBIM YIpO3aM JIIS €ro KU3HH U 3I0POBbSI.
KoMuTeT mpuHSI Takke K CBEICHUIO MPEICTABICHHYIO aBTOPOM HWH(GOpPMAIIHIO,
YTO €My JUATHOCTUPOBAIH TSKEIYIO JCMPECCUIO C TICUXOTUYECKUMH MTPU3HAKaAMU
¥ OH JBaXIbl MPOXOJUJI JICUEHHWE B COOTBETCTBHHM C 3aKOHOM 00 00s3aTenbHOMN
MICUXUATPUUECKON TTOMOIIIU, TIOCIIe TOTO KaK Y HETO MOSIBUJINCH TaJUTFOIMHAIIMN U
CYUIIMIANIbHBIC HACTPOCHUS, © OH COBEPIIUI HECKOJIBKO MOMBITOK CaMOYOUICTBA.
Komurer Takke yden apryMeHT aBTOpa O TOM, YTO XOTS B XOJI€ MPOIETypbI
PacCMOTPEHHUS €r0 XOJaTaiicTBa O MPEAOCTABICHUU YOESKHINA OH TPEICTABHII

Y em:  meno «Ad60unagpup Aobyoakap Amu u Mawon Awu Moxamao npomus Januuy
(CCPR/C/116/D/2409/2014), myHkT 7.8.

20 Cwm.: meno «Xapyn npomue llsenyapuuy (CAT/C/65/D/758/2016), myrkTsr 9.7-9.11.

L Cm.: meno Caspan npomus Januu, paccMatpusasieecs B Esporeiickom Cyae mo mpasam
YeloBeKa, B KOTOPOM CyJ TOCTAaHOBWJI: BBICHUIKA 3asBUTENS B Typruro 0e3 MOTydeHHUs
JATCKUMHU BJIACTSAMH JOCTATOYHBIX W WHAMBHIYalbHBIX 3aBEPEHUN B TOM, YTO 3asIBUTEIb
MOJIYYUT HeoOXoauMmblii yxon B Typruu, craHeT HapylieHueMm cTtaThu 3 EBpomnelickoi
KOHBEHIIUU O TIPaBax 4eJIOBEKa.

22 CMm.: 1eno «baxep npomus Ascmpuuy» (CRPD/C/19/D/26/2014), mynkT 9.7.
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HECKOJIbKO MEAMIIMHCKUX 3aKJIIOUEHUH, MOATBEPKAAIOIINX, YTO €My Takke ObLI
MOCTaBJICH JMArHo3 MapaHOWJAIbHON MM30(PEHUH, BIACTH HE COWIM HYXHBIM
HOBTOPHO PAacCMOTPETh €r0 XOJATahCTBO, C TEM YTOOBI BBIACHUTH, CMOXKET JIU
aBTOP IOJIYYUTh AJEKBATHOE COCTOSHUIO €r0 3JI0pOBbs JICYEHHE B CBETE€ HOBOTO
nuargosa. Komurer panee OTMETWII YTBEpXKACHUE aBTOpa O TOM, YTO B
MEAMIMHCKUX 3aKJIIOUEHUSAX COCTOSIHME €ro 3J0pOBbs OBbUIO OIMCAaHO Kak
yrposKarolee *U3HU Oe3 JeueHus, HO MPHU 3TOM €ro JAWarHo3y BIIACTU NpPUIAIN
MEHBIIIEE 3HAaY€HWEe, TaK KaK COWIM, 4YTO €ro IMPUYMHOM CTal OTKa3 B
YIOBJIETBOPEHUH  €ro  XOJaTaiicTBa O  MPEJOCTaBICHUM  yOexwuIna
(myukT 10.5 Coobpaxenuii).

VYuuThiBass Bc€ BBIIIEU3I0KEHHbIE (akTopbl, Komurer pomxkeH ObLI
ONpENENNTh, CYLIECTBYIOT JIM CEpbE3HbIE OCHOBAaHWA Iojdaratb, 4YTO B
cooTBeTCTBUM CO cTarbsiMu 10 u 15 KoHBEHIMM aBTOp CTOJIKHETCA C PEeajbHBIM
PUCKOM TPUYMHEHUSI €MY HENOINpPaBUMOIO Bpela B CIydae €ro BBICBUIKH B
Adranucran, HampuMmep, CTOJIKHETCS JU OH C CEpPbE3HbIM, OBICTPBIM U
HEOOpaTUMBIM  YXYJALIEHUEM 3JI0pOBbs, KOTOPOE NPHUBENET K CHIIbHBIM
CTPAJaHMSM WM 3HAYMTEIHHOMY COKDAIICHHIO NPOIOKUTETBHOCTH HKU3HH
KoMuTter oTMeTHI1, 4TO CTOPOHBI HE OCIIAPUBAJIM IIOCTABJICHHBIA aBTOPY AUArHO3
NOCTTPaBMaTHYECKOIO CTPECCOBOTO PacCTPOMCTBA M TOT (DAaKT, YTO OH MPOXOAUI
Je4YeHue OT ATOro 3a00JIeBaHUs, KOTOPOE OLICHUBAJIOCH KaK YIpOXKaroIlllee >KU3HU
u3-3a pucka camoyoOuiictBa. Komuter nansee oOpaTus BHHMaHuE€ Ha TO, YTO U3
pemenus Cyna mo MUrpardoHHbIM jenaMm oT 17 wtons 2018 roga cimemoBaio —
JIMarHo3 aBTOpa «HapaHouJanbHas MU30(PEHUs» HE CTaBUIICS IOJI COMHEHUE Ha
HAllMOHAJILHOM YPOBHE, HO OBLI COYTEH HE NPEACTaBIAIONIMM CcOO0H HOBOE
00CTOSTENBCTBO, TPEOYIOIIEE MOBTOPHOIO PACCMOTPEHHUs XOJaTaicTBa aBTOpa O
npenoctaBiaeHuu yoexumia (myHkt 10.7 CooOpaxeHuit).

Komurer ykazan Ha pasHoOrjacue MeXAy CTOPOHAMH B BOIIPOCE O TOM,
COOTBETCTBOBAJIa JIM MPOBEJAEHHAs HAIMOHAJbHBIMM  BIACTAMH  OLIEHKA
OPUMEHUMBIM CTaHJapTaM B O00JIaCTU TIpaB 4YeJIOBEKa IMPUMEHUTENBHO K
YTBEPKJICHHUIO aBTOPA O TOM, YTO OH HE CMOXET IMOJYYUTh JOCTYN K aJ€KBATHOM
MeAMIMHCKOW miomomu B Adranucrane. Komurer npuHsuI BO BHUMAaHHE
apryMEeHThI aBTOpa, YTO HAIIMOHAIBHBIM BJIACTSIM HEOOXOAMMO OBLIIO ObI MPOBECTH
MOBTOPHYIO OLIEHKY B CBETE €ro JMarHo3a napaHouaaibHON MU30(PEeHUH U YTO B
Jr000M cllydyae COOTBETCTBYIOLIash HH(oOpManus O CTpaHe He MOATBEp)KIaeT
MO3ULIMI0 BJIACTEH, CUMUTAIONIMX, YTO OH CMOKET MOJYyYUTh TCUXUATPUUECKOE
JICYEHHE, JAXKE B CBS3M C €0 MOCTTPABMATUUYECKUM CTPECCOBBIM PACCTPONMCTBOM.
B »stoit cBa3u Komurer yden mnozumuio Cyaa MO MHUTPalMOHHBIM JeliaM,
YCTAaHOBUBLIETO: CUMIITOMBI M (PYHKIMOHAJIbHbIE HApYLIEHUS aBTOpa, KOTOPHIE
oueHnBaiuch CyloM MO MHUTPAllMOHHBIM Ji€JaM B XOJE€ MEepPBOHAYAIBLHOTO
paz0OupaTenbCTBa, B OCHOBHOM COBIAJIajIM C CUMIITOMaMU M (PYHKIIMOHAJIbHBIMU
HapyLICHUsSMH, OINHCAHHBIMA B  MEIMIMHCKUX  3aKJIIOYEHUSX, KOTOpbIE

28 Cm.: neno «H.JL. npomus Illeeyuuy, myHKT 7.5.
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MOATBEPAKAANIN JHArHO3 «MapaHouaalibHas mu3odpenus» aBropa.... C yueTom
Toro ¢akra, 4TO OpraHbl, pacCMaTpPHUBAIOIINE XOJAaTaiiCTBa O MPEIOCTaBICHUU
yOexuIlla, MPOBEIM OIEHKY PHUCKOB, CBSI3aHHBIX C COCTOSIHUEM ICUXHUYECKOTO
310pOBbsi aBTOpa, KoMuter He cMor ciuenaTh BBIBOA O TOM, UYTO OTKa3 BiacTel
rocylapCcTBa-y4acTHUKA MPOBECTH OTACNIbHBIA aHAJIN3 PUCKOB B paMKax HOBOTO
MPOU3BOJICTBA, OCHOBBIBASICh HAa HOBOM JHAarHo3e aBToOpa, clejal OTKIOHEHUE
XOJlJaTaliCTBa aBTOpa O MPENOCTaBICHUM YyOeXKuIa MPOU3BOJIBHBIM  WITU
PaBHOCUJIBHBIM SIBHOM omuoKe WIH OTKa3y B IpaBOCYIUU
(mynkt 10.8 CooGpakenuii).

[lo MueHmio Komurera, aBTOp ChpaBHiCS C OpeMEHEM IOKA3BIBAHHUS
HanuonanbHble K€ BJIACTH HE CMOIJIM pa3BesATh COMHEHHSI B CYLIECTBOBAaHUU
yIpo3 JiJIsi aBTOpa B ciaydae Bo3BpaieHusi B Adranuctad. B 3toit cBsizu Komurer
OTMETHWJI: HAI[MOHAJIHBIE BJIACTU CBSA3AJIM IUIOXO€ COCTOSIHUE 3J0pOBbI U
CYULIMJIAJIbHBIE HACTPOCHMS aBTOpa B MEPBYIO OYEpEIb C €ro pa3oyapOBAHHEM
pe3yibTaTaMu MPOLECCa PACCMOTPEHHUS €ro XOoJaTaiicTBa O MPEeAOCTaBICHUU
yOexu1a, 4yTo, Mo-BUAUMOMY, HEOOOCHOBAaHHO CHU3MJIO BEC YTBEPKIACHUN aBTOpa
o0 MOBOJAY €ro auarnoza. KoMuTeT ykazaja Ha BBIBOJI MUTPAIMOHHBIX BJIACTEH O
TOM, YTO MEAMUIIMHCKAs MOMOIIb, HEOOX0UMast IJIsl MPEOTBPAILICHHS HAPYIIICHUS
npaB aBTopa mo ctarbe 15 KonBeHimu, OygeT AJO0CTymHA €My IO BO3BpAIlCHUU B
Adranucran. OCHOBOHM 11 TaKkOTO BBIBOJAA TMOCITYXWJIM OTYEThI 00 0OIen
CUTYyallul C JIOCTYMHOCTBIO YCIYT 3ApaBoOXpaHeHus B AdraHucrane, KOTOpbIC
TE€M HE MEHEee YKa3bIBJIM Ha OTPAHUYCHHBIN JTOCTYN K MCUXUATPUIECKON TOMOIIN
U K JIEKapCTBEHHBIM MpernapataMm. JlOMOJHUTEIbHBIE HAJAEKHbIE HCTOYHUKHU
uH(popMauu o cuTyauu B cepe 31paBooxpaHeHus: B AQpraHucrane, ¢ KOTOpbIMU
KoHCysnbTHpoBajics Komwurer, coolOmanm o HEAOCTAaTKE MOJATOTOBIEHHBIX
CIEIUAIMCTOB  (IMICUXMATPOB, COLUAJIBHBIX PAOOTHUKOB U  TICUXOJIOTOB),
MH(PACTPYKTYpPhl U MOHUMAHUS BaXXKHOCTU MPOOJIEM ICUXMYECKOTO 3I0pPOBBS, a
TaK)Ke 0 KpallHel OrpaHM4YeHHOCTH PECYPCOB JJIsl HACEJIEHUE YHCIEHHOCTRIO OoJiee
30 miH. yenoBek. KomMuTeT OTMETHI cliefyrolee — HaIlMOHAJIbHBIE BJIACTH B
3HAQUUTEJBHON CTENEHU TMPU3HAIU OTU HEIOCTATKH, YTO [aj0 CEPbE3HbIC
OCHOBaHHUSl YCOMHHUTHCA B JOCTYIHOCTH MEIUIIMHCKOM MOMOIIHM, HEOOXOIUMOM
aBTOPY MJIsS TIPENOTBpAIICHHs] HAPYIICHW ero mpaB mo ctaThe 15 KonBeHmmu o
mpaBax WHBAJIMAOB... B 3TUX YCIOBUSX BJIACTH TOCYAAapCTBA-YYaCTHHKA OBLIN
00s13aHBI OIICHUTH, B KAKOW CTETICHU aBTOP JCHCTBUTEIHHO OYIET UMETh JOCTYI K
HEOOXOAMMBIM MEAUIIMHCKUM ycliyram B AdraHucraHe, U B cllydae COXpaHEHHUS
CEpbE3HbIX COMHEHHMH TMOJY4YUTh OT 3TOT0 TrOCYJapcTBa  JIOCTAaTOYHBIE
WHIUBUAYaJIbHbIe TapaHTuu. KomuTeT oOpaTui BHUMAaHHE Ha YTBEPKICHUS

24 Kak Gblmo oTMedeHO Bbime, Komurer HarmomHmn o mosuimn Komurera IIPOTUB MBITOK M
EBponeiickoro Cyna mo mpaBaM 4elOBEKa, COTJIACHO KOTOPOM OpeMs JOKa3bIBaHMS JICKHUT Ha
aBTOpe  COOOIIEHHs, KOTOpBIH  JIOJDKEH IpEACTaBUTh  J0Ka3aTelIbCTBA, CIIOCOOHBIE
IIPOJIEMOHCTPUPOBATh HAJIMYUE CEPHE3HBIX OCHOBAHMM I10JIaraTh, YTO B CJIy4ae BBICBUIKM OH
HOJBEPTHETCS PEAIbBHOMY PUCKY KECTOKOTO OOpaICHHMSL.



12

rocyJlapcTBa-y4yaCTHHMKA, 4YTO BBICHUJIKA aBTOpa OYAET OCYIIECTBIIEHA TaKUM
oOpa3oM, dYTOOBI CBECTH K MHUHHMYMY €rO CTpaJaHus, B OJTOW CBSI3U
HemocTaTouHbl. [loaTomy KoMurer cuen — MHAMBUAYaJIbHBIC TapAaHTHH OBUIH OBI
OCOOCHHO Ba)XHBIMH B OOCTOSITEILCTBAX JAHHOTO J€ja, YYHMTBIBAas, YTO aBTOP
NMOKUHYJ AdraHuctaH B O4Y€Hb FOHOM Bo3pacTe 13 jeT Hazaa M 4YTO, COIVIACHO
COOOIIIEHUSIM, BO3BpallaOIIUECs JIIOJM MOTYT CTAJIKHUBAThCAd C OCOOBIMHU
TPYAHOCTSIMU B TIOJIYYEHHUM JOCTyNHa K yciyraM 3japaBooxpaHeHus (myHkT 10.9
CooOpaxeHuii).

C yueroM 3THX 00CTOSTEIHLCTB KOMHUTET KOHCTaTHpOBAI — OCTarOTCS
CEpPhE3HBIE COMHEHMSI B TOM, JIEUCTBUTEIBHO JIU aBTOP OyAET UMETh JIOCTYI K
aJIcKBaTHON MEIUIIMHCKON MOMOIIM, YTOOBI MPEIOTBPATUTh HAPYIIECHUE €ro MpaB
no cratbe 15 KonuBenuuu B A¢dranucrane. [loaTomy OH HE CMOT cenaTh BBIBOJ:
OIICHKAa HAIIMOHAJIbHBIX BJIACTEM OTHOCHUTEIBHO CYIIECTBOBAHUS PEATBHOTO PUCKA
MPUYMHEHUS HEMOINPABMMOrO BpEAa aBTOPY B CTPAHE €ro MPOUCXOKICHUS HE
ObLJ1a MPOU3BOJIBLHOM.

BoiBoabl Komutera: BwICBIKa aBTOpa B AdraHucraH B ciydae ee
OCYIIECTBJICHUS OYy/IeT 03HA4YaTh HAPYIICHHE €To TpaB 1Mo crathe 15 KonBeHum.

B cdepe rpaxxaaHcKko-npaBoBbIX OTHOLIECHUM

BONPOCH ONPEOENeHUs. PAIMEPA NPUCYIHCOAEMOU KOMNEHCAYUU MOPATIbHO20 6peod,
NPUYUHEHHO20 8CTIe0CMEUe HAPYWeHUsl NPasa uYd He N008epeamvCsi NbIMKAM,
unomy becuenoseunomy obpawenuto (onpedeienue pasmepa KOMNEeHcayuu
MOPAILHO20 6pedd, NPUYUHEHHO20 JUYY 6Cle0Cmeue YCMAHOBIEHHO20 (akma
HCECMOKO20 0OPAUEHUAM C HUM CO COPOHBL COMPYOHUKA NPABOOXPAHUMEbHBIX
opeanos)’

npaktuka EBponeiickoro Cyaa nmo npasam 4eji0BeKa

B Bepxosusiii Cyn Poccuiickoit deneparuu moCTynuia HEOPHUITHATHHBIN
nepeBoj; nocraHoBieHus EBponeiickoro Cyaa mo mpaBaMm uenoBeka (gaiee —
EBponeiickuit Cyn, Cyn) no xamobe Ne 15010/11 mo neny «Ily3sipee npomue
Poccuiickon ®edepayuuy» (BoiHeceno 16 gespans 2021 roga, BCTynuiIo B CHITY
S nrons 2021 rozma), KOTOPBIM YCTaHOBJIEHO HapylleHHe crarb 3 KoHBeHUuu o
3alllUTe TpaB 4YeJIOBEKa W OCHOBHBIX cBOOOA OT 4 HOs0ps 1950 roma (nmanee —

2 Has cBexenusi: B 2020 ronmy B BepxoBHom Cynme Poccuiickoit ®enepanuu ObLIO
noATrOTOBICHO O0O0OWeHue NPpaKmuKky U NpasoBvlx NO3UYUL MeHCOVHAPOOHBIX 002080PHBIX U
6HEO002080PHBIX OP2AHO8 NO BONPOCAM 3AUWUMbL NPABA UYA He NO0BePeambCsi NbIMKAM,
becueno8eyHoMy Ul YHUMICAowemy 00CmouHcmeo oopaweHuro ui Haxasanuto (OOHOBIICHO TIO
cocrosiHUIo Ha 1 HOs1IOps 2020 rona).

Pa3zmemeno na odunmanbHOM caiite BepxoBHoro Cyna Poccuiickoit ®enepannu B
nonpasaene «MexayHaponHas npaktuka» 3a 2020 rox pasmena «loxymeHTh». Pexum
nocryna: http://www.vsrf.ru/documents/international_practice/29487/
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KonBeHIMsI) B CBS3M C HECOMOCTAaBUMO HHU3KHM PpPa3MEpPOM KOMIICHCAIUU
MOpPaJILHOTO BpeAa, MPUCYKACHHON 3asBUTENIO0 BBUJlY YCTAHOBIICHHOTO CyJaMu
Poccuiickoit @epepanuu (akta >KECTOKOrOo OOpaIleHUsSIM C HUM CO CTOPOHBI
COTPYIHHMKA MPABOOXPAHUTENbHBIX OpraHoB. boisee moapobHas uHpopmanus o6
ATOM JIeJIE U3JI0’KEHA HUXKE.

.26
npaso Ha c60600y sbipadicenus MHeHull~ (3anpem adeokamy 3aHUMAmMbCsL
A0BOKAMCKOU OeSIMENbHOCIBIO U HALONCCHUE HA He20 CAHKYUU 34 SbIPANCEHHOE
MHeHue)

npaktuka Komurera OOH no npasam 4esioBeka

Heno «Onee Azee¢ npomue Pecnybonuku benapyco». CooOpaxeHus
Komuteta mno mnpaBam denoBeka oT 15 utons 2021 roma. CooOuieHue
Ne 2862/2016°".

IIpaBoBbie mno3unmu Komurera: KOHIENUHUS OIPEACICHUS NpaB U
00sI3aHHOCTEI™ «B KAKOM-THOO TPaXKIAHCKOM IPOLIECCE» SBIIETCS CIOMKHOI
Omna no-pazHoMy ¢dopmynupyercs B Tekcrtax [lakTa Ha pa3nMUHBIX S3BIKAX,
KOTOpbIE, COTJIACHO €ro CTarhe 53, CUMUTAIOTCS PaBHO AYTEHTHUYHBIMH,
Y TIOJITOTOBUTEINILHBIE MaTepuaibl HE pa3peliaroT MpoOJIeMbl PACXOXKICHUN B
TEKCTaX Ha pa3HbIX s3bIKax. KomuTer oTMedaeT, 4TO B OCHOBE KOHIIEMIUU
«TPAXTAHCKOTO MPOLECCa» WIM €ro SKBUBAJICHTOB B TEKCTax Ha APYTUX S3bIKAX
JICKUT, CKOpee, MpUpOJa JAaHHOTO IpaBa, a HE CTaTyC OJIHOM W3 CTOPOH WU

26 das cBenenusi: B 2018 romy B BepxoBHom Cyne Poccuiickoit ®enepanuu ObUIO
noArotoBieHo Ob6obweHue npagosvix NOZUYUL MeHC20CYOAPCMBEHHbIX OP2aHO8 NO 3aujume
npag u ceob00 uenosexa U CHeyudarbHuiX OO0KIAOYUKO8 (pabouux epynn), Oeucmsyruux 6
pamkax Cosema OOH no npasam uenogeexa, no eonpocy 3awumul npasa auya Ha 80600y
BbIPAIICEHUSA MHEHUS.

Pa3zmemeno na odunmanbHOM caiite BepxoBHoro Cyna Poccuiickoit ®enepannu B
noapazaene «MexayHaponHas mnpaktuka» 3a 2018 rog pazgena «JlokymeHTwl». Pexum
noctyma: URL: http://www.vsrf.ru/documents/international _practice/26427/.
2T Kax ycMaTpuBaioch u3 Tekcta CooOpakeHHid, aBTOpP YTBEPKIal, YTO €ro MpaBo Ha CBOOOAY
BBIPDOKEHHSI MHEHUN OBIJIO HEOOOCHOBAHHO OTPAHWYEHO BCIEJCTBUE 3amlpeTa 3aHUMAaThCs
po(heCcCHOHANBEHOM NIeATENHHOCTRI0O U HATOXKEHHsI Ha HETO CAHKIMKA 32 BBIPAKEHHE MHEHUS.
ITo MHEHUIO aBTOpA, BOIIPEKH rapaHTUAM, IPEAYCMOTPEHHBIM MyHKTamu | u 3 crareu 14 Ilakra,
Jeno aBTopa OblIo paccMoTpeHo KanmmdukannoHHONW Komuccueidh MUHHCTEPCTBA FOCTHIIHH,
KOTOpasi HE SBJISIETCS HE3aBUCUMBIM OpraHoM. ABTOpP HE ObLT YBEIOMJIEH O BBIJIBUHYTHIX MPOTHB
Hero OOBMHEHHSAX M y3HAI O HHUX TOJBKO IMOcie Toro, kak KpanmupukanmumoHHAsT KOMHUCCHS
MPUHSIIA PEeLICHUE O TPEKPALIeHUH EHCTBUS €ro JIMIEH3UH, U He ObUT IPUIJIallleH Ha 3ace/laHne
Komuccun.

28 CM.: 3ameuanue 061ero nopsinka Ne 32 (2007), myHkr 16.
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KOHKPETHOTO (popyMa, MPEAOCTABISIEMOr0 BHYTPEHHUMH MPABOBBIMU CHCTEMaMU
JUJISL OIIPEICJICHHS] KOHKPETHBIX MpaB” . ITa KOHIEMIINS OXBAThIBACT:

a) cyZeOHbIe TPOLIEyphl, MPU3BAHHBIE ONPEACNSITh MMpaBa U O0OSA3aHHOCTH,
UMEIOIME OTHOIIIEHHE K O00JacTsIM JOrOBOPOB, HMMYIIECTBA U TPAKIAHCKHUX
MpaBOHAPYIICHUI B 00JaCTH TPakIaHCKOTO TPaBa;

b) sxBHBaJICHTHBIC MOHATHSA B 00JaCTH aJIMUHUCTPATHBHOTO IpaBa, TAKHUE
KaK YBOJIbHEHHME TOCYJApPCTBEHHBIX CIYXKalllMX MO MPUYMHAM HHBIM, HEXKEIU
JTUCHUIUIMHAPHBIE, ONpe/iesieHne TOCOOUH MO CUCTEME COLMAIBLHOTO CTPAXOBaHUS
WIM TICHCMOHHBIE TMpaBa BOCHHOCIYXKAIIUX, WM MPOLEIYpbl, Kacarolluecs
UCIIOJIb30BAaHUS TOCYAAPCTBEHHBIX 3€MEJIb WM U3BATHS YACTHON COOCTBEHHOCTH.
Hapsigy ¢ 3THM OHa MOXKET OXBaThIBaTh JPYTHe MPOIEAYPhI, KOTOPHIC JTOKHBI,
OJIHAKO, OLICHUBATHCS B 3aBHCHUMOCTH OT Ka)KJI0rO0 KOHKPETHOTO CIIy4asl B CBETE
IPUPOLBI JAHHOTO MpaBa . KOMHTET cuMTaeT, 4To B JAHHOM CiIydac MPUMEHHM
TPETHUIl CLIEHAPHIA, U MOJAraeT, YTO pa30oUpPaTEIbCTBO, CBA3AHHOE C MPEKPALIEHUEM
JICVCTBHS aJIBOKATCKOM JIMLIEH3UU aBTOPA, MOAIAIACT MO MOHATUE «TPaXKTAHCKUN
MPOIIECC», TIOCKOJIBKY OHO CBSI3aHO C ONpENETICHUEM TPaXKIAHCKUX TIpaB U
oOs3aHHOCTEM (MTyHKT 7.4 CooOpakeHuit).

Ccopnasich Ha yHKT 13 cBoero [3]ameuanust obrero mopsiaka Ne 34 (2011),
Komurer HamomuHaeT: cBo0OO/Ja BBIPAKEHUS MHEHUU MPEIoyiaraeT CBOOOIY
MpPEeCcChl U JAPYTUX CPEACTB MH(OOpPMAIMU, KOTOPbIE MOTJM Obl KOMMEHTHPOBATh
roCyIapCTBEHHBIC BOMPOCKHI O€3 KOHTPOJIS UM OTPaHUYEHUN U MH()OPMUPOBATH O
HUX OOILECTBEHHOCTh, U YTO IIMPOKas OOLIECTBEHHOCTh, B CBOKO OYEpEb, UMEET
MpaBO TMOJy4YaTh MPOAYKT JAEATENbHOCTU cpeactB uHdopmarmu. Komurer
OTMEYaeT, YTO aJIBOKAThl, KaK W JPYTrue TpakgaHe, UMEIOT MpaBO Ha CBOOOIY
BBIPOKCHHSI MHEHUH. B 4acTHOCTH, aiBOKATHl UMEIOT MPABO MPUHUMATh y9aCcTHE B
nyOJUYHOM  OOCYXJEHMM BOINPOCOB, KACAIOUIMXCS IpaBa, OTIPaBIEHUS
MPaBOCYIAMS M TOOMIPEHHST M 3aIUTHl MpaB dYelOBEKa': (mynkr 7.11
CoobOpaxxeHuit).

[IpaBo, 3ammmaemMoe MyHKTOM 2 cTaThu 19 MexnyHapoaHOTO MakTa o
TPKIAHCKUX U MOJUTHYECKUX MPpaBax, HE SBISETCA a0COMIOTHBIM U MOXKET OBITh
MOJIBEPTHYTO ONpEACICHHbBIM orpaHuueHusM. OJHaKO It0ObIe OTrpaHUYCHUS
JOJDKHBI OBITh TPETyCMOTPEHBI 3aKOHOM M HAJIaraThCs TOJIBKO 1O OJHOMY W3
OCHOBaHUM, W3JI0)KEHHbIX B MYHKTE 3 cTarhu 19, a UMMEHHO — €ciIu OHH
HEOOXOMMMBI NJIsi 3alIUTHl MPAaB W PEIyTalluu JPYTUX JHUI] WU JJIT OXPaHbI
roCyapCTBEHHOW 0€30MacHOCTH, OOILECTBEHHOIO TMOpSKa, 3I0pPOBbS WU
HPaBCTBEHHOCTH HacesieHusi. KoMUTeT HalmoMUHAeT TakkKe, 4TO ToCyAapCTBO-
YYaCTHMK  JIOJDKHO  MPEAOCTaBISATH  NpaBOBOE  OOOCHOBaHUE  JIFOOOTO

2 Cwm, Hanpumep: Komurer mo mpaBam uenoBeka, aeno «H.JI. npomus Kanaowi», cooOieHne
Ne 112/1981.

%0 Cwm.: Bameuanue obmero mopsyaka Ne 32 (2007), mynkr 16.

31 Tam sxe.
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YCTaHOBJICHHOTO OTPAHUYCHHS HA OCYIIIECTBICHHE TIPaBa CBOOOHOTO BBIPAKEHUS
MHeHHIT - (yHKT 7.13 CoobparxeHuir).

Ounenka KomureroM (pakTHUECKMX O00CTOSITENHCTB Jiejia: B OTHOIICHUU
MPOLEAYPHI, KOTOPO BOCIOJb30BaI0Ch MHUHUCTEPCTBO KOCTULIUH, aBTOP 3asiBHIL,
4YTO OH HE OBUI YBEJOMJICH O MPOBOJUMON MpOBEpKE €ro paboThl B KadecTBE
aJIBOKaTa, 1 €My He COOOIIMIIN, YTO €ro Jeno paccMmarpuBaetr KpanudukanmonHas
KOMHUCCHUS, U TIO3TOMY OH HE 3HaJ O pa3OUpaTeIbCTBE B €r0 OTHOIICHUH U O TOM,
KaK IMOCTPOUTH CBOKO 3AIIMUTY. ABTOpP YTBEpKIaJl, YTO CYILIECTBOBAJIU U JPYTUE
BO3MO>XHOCTH, HalpuMep, AUCUUILIMHAPHAS MpoueAaypa B MHUHCKOW TOpOACKOW
KOJIJIETMH aJIBOKATOB, KOTOpasi Morja ObITh 3a/ICMICTBOBaHA B IAHHOM CJIy4ae, HO K
Hell He mpubernu. Kpome Toro, ocHoBanusi 1t co3fgaHus KpanudukannoHHON
koMmuccuu KoMuTeToM rocy1apcTBEHHOM 0€30MaCHOCTH MO-TIPEKHEMY JepKaTcs B
TaliHe. B 3TOM KOHTEKCTE U3 IOPUINYECKON KOHCYIbTAI[MU aBTOpPa ObUT U3BAT P
JIOKYMEHTOB, OTHOCSIIIIUXCSL K €ro Mpo(eCCUOHAILHON NIESITEIbHOCTH, TaAKUX KaK:
JIOTOBOPBI C KJIMEHTaMHM, >KypHaj ydeTa ATHUX JOTOBOPOB W JIMIIEBHIE CueTa —
€KEMECSUYHbIE OTYEThl mepea MHMHCKOW TOpOJCKON KOJUIETHEN aJBOKATOB IIO
KOHKPETHBIM JIeJlaM U pa3Mepy oTpabOTaHHOTO TOHOpapa, KOTOPbIe BIOCIEICTBUN
OBLIIM MCMOJIB30BaHbl B pa3OupaTesibcTBE MPOTUB Hero. Kpome Toro, aBTop y3Haul
OT pyKOBOAUTENS] MUHCKON TOPOJCKON KOJUIETHH aJJBOKATOB O TOM, YTO JEHCTBUE
ero JMieH3uu OyAeT mpekpanieHo Toyibko 14 ¢espans 2011 roga, He3amonaro 10
TOTO, KaKk MUHHUCTEPCTBO IOCTUIIMU OPUITMAIBHO YBEAOMUIIO €T0 O MPEKpaIleHUN
nerictBus ero nuneH3un 16 deppansg 2011 roga (myskT 7.5 CoobpakeHuit).

Komuter oTMmeTun yTBepXkKIeHUS aBTopa O TOM, UTO OLIEHKa €ro
npoeCCUOHAILHON JEATENIbHOCTA W PEIICHHE O MpPEeKpalleHud JACHCTBUS €ro
aJIBOKATCKOM JIMIIEH3UU OBLIN MPOBEJAEHBI HCIOJHUTEIBHBIM OpPraHOM B 00XOJ
KOMIIETEHTHOTO PEryiaupyroliero opraHa. KoMurer Takke MPUHSI K CBEIACHUIO
YTBEPXKIEHHUE aBTOpa O TOM, YTO €My HE MO3BOJIMIIU J1aTh KaKue-Tn00 00bSICHEHUS
B CBOIO 3alIUTy W OBITH MPEJCTABJICHHBIM aJlBOKaTOM. KoMUTET najee oTMeTuN,
YTO HU OJHO W3 ATUX YTBEPXKICHUI HE OBLJIO PaCCMOTPEHO WIM OMPOBEPTHYTO
roCy1apCTBOM-Y4aCTHUKOM (MyHKT 7.6 CooOpaxeHuii).

Komurer cuen, uto mpeacraBieHHbe (HaKThl, KaCAOIIMECs OOCTOSITEIbCTB
OT3bIBA AJBOKATCKOW JIMIIEH3UH aBTOpa M Croco0a, KOTOPHIM 3TO OBLIO CHENIAHO,
CBUJIETEIILCTBOBAIM O TPyOOM U HEOIMpaBJaHHOM BMEIIATEILCTBE BIACTEH
rocyJapCcTBa-y4yaCTHUKa B  OCHOBOINOJIATAIOIIMI  MPUHIMUI  HE3aBUCUMOCTHU
roprctoB” (myHkt 7.7 CooOpaeHuit).

Komuter oTmerwsn: cama Cepbe3HOCTh CAHKIMM B pPaccMaTpUBAEMOM
pa3ouparenbCTBE, KOTOpOE TMPHUBEIO K OT3bIBY JIMIICH3WM aBTOpa Ha
OCYUIIECTBJICHUE aJIBOKATCKOM JeATENbHOCTH, TpeOoBajga HEYKOCHUTEIBHOTO
COOJIIOJICHUSI U YBa)KEHUsSI BCEX rapaHTHil Haajiexalled MmpaBoBOM NpOLELypbl U
CIIpaBEIIJIMBOrO0 CyneOHOro pazdouparenbcTBa. KOMUTET NpHUHSI K CBEICHUIO

32 Cm.: neno «Kopreenko npomus Benapycuy (CCPR/IC/95/D/1553/2007).
3% Cm.: OcHOBHBIC MIPUHIIUIIBI, KACAIOIIUECS POJIH IOPUCTOB.
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3asgBJICHHUE aBTOpa O TOM, YTO OH HE OBbLI YBEJOMJIEH O BO30Y>KICHHOM IPOTHB
HETo pa3dupaTesbcTBE, HE UMEN BO3MOXKHOCTH OCTIOPUTDH BBIJIBUHYTHIE OOBUHEHUS
U HE MOT OBITh IOPUAMYECKH MpeacTaBlieH. boiee Toro, caMo pa3doHpaTeabCTBO
MPOU3BOIMIIOCH OPTAHOM, COCTOSIIUM U3 PAOOTHUKOB HCIIOTHUTENBHBIX OPTraHoOB,
B 00X0Jl KOMIIETEHTHOTO peryjupyromero opra€a. KomMuTeT cuesn, 4To Takue
npouenypbl ObUIM SIBHO MPOU3BOJBHBIMM, NPEIB3ATHIMU W HapyHIAIOIIUMU
MPUHLNN HE3aBUCUMOCTH IOPUCTOB, U TEM CaMbIM HECOBMECTUMBIMU C
OCHOBHBIMHU TapaHTHUSIMH, U3J0KEHHBIMU B IyHKTE 1 crarteu 14 IlakTta, KOTOpBIE
TpeOYIOT CHpaBeUIMBOTO pa3OUpaTebCTBA JieJla OOBHUHAEMBIX KOMIIETEHTHBIM,
HE3aBUCUMBIM U OECHPHUCTPACTHBIM CYJOM, CO3/IaHHBIM Ha OCHOBAaHUHU 3aKOHA
(myskrt 7.8 CooOpakeHuii).

Komurer Tak:ke OTMETHII CIIEIYIOIIEE — aBTOP MOJBEPICs CAHKIUSAM B BUJE
JMIICHUS JIMLEH3UU Ha 3aHIATHE OPUIMYECKOW MPaKTUKOW, B YACTHOCTH, 3a TO,
YTO OH CJeNajl MyOJMYHOE 3asBJIEHHWE B CPEACTBAX MacCOBOM HH(OpManuu
OTHOCUTEJIBHO TMpaB 3aJiepKaHHBIX Ha TMOJy4YyeHue NocbUIoK. Cpemu 3TUX
3aJiepKaHHBIX ObLI KJIIMEHT aBTOpa, OBIBIIMKM KaHAWAAT B MPE3UJICHTHI, KOTOPHIN
ObUT apecTOBaH IO OKOHYAHMM BBIOOPOB M COJAEPXKAJICA B CJIEICTBEHHOM
u3onsitope Komurera rocynapcrBeHHoi OezonmacHoctu. Cam (pakT, 4To aBTOp
HOJIBEPICs CAaHKIMSAM 3a OOLIEHHE CO CpeICTBaMU MaccoBOW HH(popMalnuy,
paBHOCUJIEH OTpPaHUYEHHIO €ro TMpaBa Ha CBOOOJXY BBIPAKEHUS MHEHUU
(mynkT 7.12 CoobpaxeHuit).

KomuTeT ykazan — TOT (pakT, 4TO aBTOp MOABEPICs CYpOBOMY HaKa3aHHIO, B
YaCTHOCTH, 3a TO, YTO CJAeNall MyOJMYHOE 3asiBJIEHUE IJIsi CPEJCTB MacCOBOU
uHpopmanuu, He ocnapuBaicsi. KoMuTeT NOMYEpPKHYJ Takxke, 4YTO HHU
roCyAapCTBO-y4YaCTHUK B KOHTEKCTE JAHHOTO COOOUICHUS, HU HalMOHaJIbHbIC
OpraHbl, pacCMaTPUBABIIHE ATOT BOMPOC, BKJIOYAs CYIbl, HE MPEACTaBUIH
HUKAKOTO OOBSICHEHHUS, MMEIOLIEr0 OTHOLIEHWE K OOOCHOBAHHUIO OTpaHUYCHUS
IIpaB aBTOpa MO MYHKTy 2 crarbu 19 1mnsa uenmer myHkra 3 crateu 19 Ilakra.
B otcyrcTBHE Kakoro-nmbo obocHoBanus KomuTer cuen, uTo mpaBo aBTOpa Ha
CBOOOy BBIpQKEHUS MHEHHUM, 3amuiiaeMoe myHKToMm 2 crateu 19 IlakTa, Obu1O
HE0OOCHOBAHHO OrpaHUuYeHO U HapyIieHo (MyHKT 7.14 CooOpakeHuii).

BoiBoabl Komurtera: mnpeactaBieHHbIe (aKThl CBUACTEIBCTBOBAIH O
HapyIICHUH FOCy1apCTBOM-YYaCTHUKOM IyHKTa 1 ctarbu 14 u myHkTa 2 ctathu 19
[Taxra.
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34
npaeo Ha coyuailbHoe obecneuenue (GOI’IPOCbl HA3HAYeHRUA neHcuu no cmapocmu)

npakTuka Komurera OOH no JukBUAAIUN JUCKPUMUHANUN B OTHOILIEHUH
JKeHIIHH

Heno «B.Il. npomue pecnyonuku benapyce». Muenus Komurera mo

JUKBUAAIMA JUCKPUMHUHAIMA B OTHOIIEHUM >XKeHIIUH oT 28 utoHs 2021 roma
Coo6menne Ne 131/2018%.

“lns cemenms: B 2019 rony B BepxoBHom Cyzne Poccuiickoit ®enepauuu ObU10
HOAroToBICHO (ObO0bOWeHue npasosvix NOUYULL MeHC2OCYOaApPCMBEHHbIX OP2aHO8 NO 3aujume
npas u ceob00 uenoseka U CHeyuanrbHblX OO0KIAOYUKO8 (pabouux epynn), O0eucmeyiomux 6
pamkax Coeema OOH no npasam uenosexa, no onpocy 3awjumul npasa auya Ha mpyo u Ha
coyuanvroe obecneyenue.

Pasmemieno Ha odunmansHoMm caiite BepxoBHoro Cyna Poccuiickoii ®enepanuu B

noapazaene «MexayHaponHnas mnpaktukay 3a 2019 rom pazgena «JlokymeHTBI». Pexum
noctyna: URL: http://www.vsrf.ru/documents/international practice/27902/.
% Komurer OOH 110 IMKBHAAINH IMCKPHMUHALH B OTHOLICHHH JKeHIIHH (namee — Komurer
[0 JIMKBUAALMU AUCKPUMHMHALMM B OTHOLICHUM XEHIIUH, KoMuTer) AelicTByeT Ha OCHOBAaHUU
@®axynpTaTUBHOrO mpoTokoja K KoHBeHLMH O JHMKBUAALIMU BceX (OpM JIHMCKPUMHUHAIMK B
OTHOILIEHHUHU >KeHIIMH oT 18 nexadbps 1979 roga (nanee — KonBeHuus o IMKBUAAIMU Beex (hopm
JUCKPUMHUHAIIMY B OTHOIIEHUH *KEeHIIUH, KoHBeHIH).

Poccuiickas ®denepanus sBisercss ydacTHUKOM naHHoro IIporokosna m KoHBeHnmu o
JUKBUJAUU BCeX (POPM NHUCKPUMHUHAIMK B OTHOIIEHUHU KEHIIMH U NPU3HAET KOMIIETEHIUIO
Komurera Ha nonydeHrne MHIAMBUAYAIBHBIX COOOIIEHUH MOTyYaTh U pacCMaTpUBaTh COOOIIEHUS
JIUL, HAXOASIILIUXCS TIOJ] €€ IOPUCAUKIUEH, KOTOpbIE YTBEPKAAIOT, UYTO OHU SIBIISIFOTCS KEPTBaMU
HapylIeHNs oJIokeHn KoHBeHImu.

Jas ceegenmsi: B 2018 rony B BepxoBHom Cyne Poccuiickoit ®enepanuu ObLIO
noAroToBiIeHO Q000U eHUe NPpagoBbIX NOZUYULL MEHCOYHAPOOHBIX 002080PHbIX U BHEO02080PHBIX
opaanos, Oelcmeylowux 6 cgepe 3awumol NPas u c600600 uenoeekd, no GONPOCAM 3AUjUMbL
npasa auya He noogep2amvcsi OUCKPUMUHAYUU.

Pasmemeno Ha o¢unmansHoM caiite BepxoBHoro Cyna Poccuiickoit ®enepauuu B

noapaznene «MexnyHaponHas mnpakthka» 3a 2018 rog pasmena «/JlokymeHThI». Pexum
nocryma: URL: http://www.vsrf.ru/documents/international_practice/27156/.
%Kaxk yCMaTpHUBAJIOCh U3 TeKCTa MHEHMI, aBTOp YTBEpXKAAJIa, YTO OTKJIOHEHHE €€ 3asBJICHUS O
Ha3HAUYEHUH MEHCHU IO CTApOCTH HapymIaeT nojoxeHus cratbu 11 (myHkT 1 «e») KonBenmuu,
MOCKOJIbKY BJIEYET 32 COOOM KOCBEHHYIO TUCKPUMHUHAIMIO B OTHOUIEHWM JKEHILIUH, TaK KaK y
KEHIMH Yalle BO3HUKAIOT MEepepblBbI B paboTe H3-3a TOrO, YTO HMMEHHO OHU OOBIYHO
YXaXHUBAIOT 32 JETbMH U JIIOAbMH C WHBAJIUIHOCTBIO M, CJEIOBATEIbHO, HE MOTYT IOJYYUTh
TpeOyeMblif 3aKOHOM CTPaxoBOW CTaX. ABTOp YTOYHHJIA — COTJIACHO MH(OPMAIIUHU, TOTYyIEHHOM
OT TpejcTaBuTeNeli MHHHCTEpCTBa TpyJda M CONMaNbHOM 3amuThl Pecryonmuku bemapycs, B
2015 rony JKEHIIMHBI COCTAaBISUIM 99 MPOLIEHTOB JIUI], OCYIIECTBISAIOUIMX YXOJ 3a JIETbMU B
Bo3pacte 10 3 net. OHa yTBEpKJaja, 4To, XOTs MMOJIO0KEHUSIMH BHYTPEHHETO 3aKOHOIaTEIbCTBA
YCTAQHOBJICHBI paBHbIC TPEOOBaHMS Ui MYXYMH M KCHIIMH, >KCHIIMHBI MOCTaBJIECHBl B MEHEE
OnaronpusTHbIE yciI0BUs. JKeHIrHaM ropaszio TpyiHee MOIyYUTh TpeOyeMblil CTPaXxOBOM CTax,
0COOEHHO B YCIIOBHSIX, KOT/Ia JICSITEIBHOCTD 110 YXOY, XOTS U NIPU3HAHHAs HAa FOCYJapCTBEHHOM
YPOBHE COIMAJILHO 3HAYUMOM, HE 3aCUUTHIBACTCs B HETO (MyHKT 3.1 MHeHuit).
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IIpaBoBbie nmo3uuuu Komurera: KoHBeHIMS O NWKBHIANMK BCeX (HOpM
JUCKPUMUHALIMM B OTHOUIEHWM JKEHIIMH 3ampeniaer Jo0oe  pasiudue,
WCKJIIOYEHNE WM OTPAHUYEHHUE IO MNPHU3HAKY IO0JIa, KOTOPOE HANpaBJICHO Ha
ocjla0JIeHHe WIM CBOJUT HAa HET MpPU3HAHUE, MOJIb30BAaHUE WM OCYIIECTBICHHE
YKEHILMHAMU, HE3aBUCUMO OT UX CEMENHOr0 MOJIOKEHHUS, HA OCHOBE PABHOIPABUS
MY>KUYAH M JKEHILIWH, TMpaB 4YeJIOBEKAa W OCHOBHBIX CBOOOJ B TMOJUTHYECKOM,
AKOHOMMYECKOM, COIMaIbHOMN, KYJIbTYPHOM M TPaKIAHCKOW WM JIO00H Ipyroi
obnactu. KocBeHHasi NUCKpUMHUHAIUS CBsi3aHA C HAJIMYUMEM 3aKOHOB, MOJIUTHUKH
WM TIPAKTUKH, KOTOPBIE HA MEPBBIM B3IV KAXKYTCS HEUTPaIbHBIMUA, HO UMEIOT
HECOPa3MEPHO CEPHE3HBIE IOCIEACTBUS MJIs1 OCYLIECTBIEHUS 3aKPEIUICHHBIX B
KoHBeHIIMM MpaB, O YE€M CBHUJAETEIbCTBYIOT 3alpElICHHbIE OCHOBAHMS IS
JucKkpuMuHaIuK (MyHKT 7.4 CooOpaykeHuit).

Komurer ormewaer, 4YyTo MNpaBO Ha COIMAIBHOE OOECHEUYEHHE HMEET
pemiaroniee  3Ha4eHWEe Il OOECIEeYeHUsl  YeJIOBEYECKOro  JOCTOMHCTBA.
OcyuiecTBiieHHe TMpaBa Ha COLMAIbHOE OOECIIEUEHHE HWMEET 3HAuYUTENbHBIE
(GbuHAaHCOBBIE TOCIEACTBUS JJIA TOCYAApCTB, OJHAKO TIOCJICAHHE JOJKHBI
o0OecrieynBaTh OCYIIECTBICHUE HOTOrO0 TIpaBa XOTs Obl Ha MHUHUMAJBHO
HEOOXOJMMOM ypOBHE. B yacTHOCTHM, OHM JOJDKHBI OO€cleYMBaTh JOCTYN K
nporpaMmaM COLUAJIBHOTO OOECIEYEeHHs, KOTOpble TapaHTUPYIOT MUHHUMAIBHO
HEO0OXOIUMBIA YPOBEHb MOCOOMI 0€3 Kakoi-Inbo nuckpuMHuHAIMKU. ['ocynapcTBa
JOJDKHBI TIPEJOCTaBISATh HE TPEOYIOIIMe MpEeABAPUTEIbHBIX B3HOCOB MOCOOUS,
COI[MAJIbHBIE YCIYTM U JAPYTYI MOMOIIb BCEM IMOXKWJIBIM JUIAM, KOTOPBIE MO
JOCTH)KEHMHM  TEHCHOHHOTO  BO3pacTa, YCTAHOBJIEHHOTO  HAlMOHAJIbHBIMU
3aKOHAMH, HE YCIEJIW BHECTH BCE IOJIararouuecss B3HOCHI B NMEHCHOHHBIA (DOHT
WIM MO KaKMM-TMOO WMHBIM NPUYMHAM HE MOJb3YIOTCA MPABOM Ha MOJTy4YEHUE
NEHCUM N0 COLUAJIbHOMY CTPAXOBAaHUIO WM JPYTHX JbLOT COLIMAIBHOIO
oOecreyeHus: WM COUMaIbHON MOMOILIM U HE UMEIOT APYTHMX UCTOYHUKOB J10X0/a.
[Ipu pa3paboTke mporpamm, He TPEOYIOIIMUX MPEABAPUTENBHON YIIIaThl B3HOCOB,
JIOJDKEH TaK)Ke MPUHUMATHCS BO BHUMaHHE TOT (paKT, YTO >KCHIIMHBI C OOJIbIIIEH
JI0JIE BEpPOSITHOCTH, YEM MYXYHUHBI, OKa3bIBAIOTCS B COCTOSHUM HUIIETHI,
3a4acTyl0 BBIHYXKJEHBI B OJMHOUYKY yXa)XMBaTh 3a PEOCHKOM M YTO YaIlle BCETO
MMEHHO OHM HE [MONYYaloT BBIUIAT 110 JHHAM HAKOIHUTEIBHBIX IICHCHIA
(myHkT 7.5 CooOpakeHwuit).

Komurer ormeuaer, 4To ToCyaapcTBa-y4acTHUKU O0IaIal0T 3HAUYUTEIHLHOM
CBOOOJOM  yCMOTpEHUsT TpU TOPUHATHM Mep, KOTOpPblE OHHU CUHUTAIOT
HEOOXOIMMBIMH I OOECIIEYEHMSI TOro, 4YTOOBI KaXKIAbIM UYEJIOBEK MOT
OCYUIECTBJISITh NPABO Ha COLMAIbHOE oOecleyeHue, B IeNiIX, B YaCTHOCTH,
oOecrieyeHusi TOro, 4YTOOBI TEHCUOHHBIE CHUCTEMbl ObUIM 3P (HEKTUBHBIMU,
HAJCKHBIMU M JOCTYNHBIMH sl BceX. lloatomy rocyaapctBa MOTYT
yCTaHaBJIMBAaTh TpPeOOBaHUS WM YCJIOBHUS, KOTOPBIM JIOJKHBI YIOBJIETBOPSATH
3asiBUTENM, YTOObl HMMETh IMPAaBO Ha yd4yacTHE B MpPOTpaMMax COLUAIBLHOTO

3 Cm.: neno «Yobany npomug Pecny6auxu Mondosay (CEDAW/C/74/D/104/2016), myskT 7.6.
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oOecrieueHuss WIM TOJy4YaTh TMEHCHIO WIA JPYTHe IMOCOOWs, HO 3TH YCIIOBUS
JOJDKHBI OBITh Pa3yMHBIMH, IPOTIOPITMOHAIEHBIMA M TPAaHCIIAPSHTHBIMU. B 11€710M
HaJUIeKalyl0 MH(OpMaIuioo 00 3ITHUX YCIOBHUSX HEOOXOJUMO CBOEBPEMEHHO
JIOBOJIUTH JI0 CBEACHUS OOIIECTBEHHOCTH, C TEM UTOObl 00ecleurThb
MPEICKa3yeMOCTh JOCTyNa K IMEHCUSAM IO BBIXOJY B OTCTaBKY, OCOOCHHO B T€X
cillydasiX, KOrJa Mepbl, INPUHHMAEMble TOCYAapCTBAMH-YYACTHUKAMH, HOCST
pPErpeccUBHBIA XapakTep M HE MpPelyCcMaTPUBAIOT KaKUX-THOO MEPEeXOAHBIX MeEp
JUTSL KOMITCHCAINN MX HEraTHBHBIX MOCICACTBHIA . (yHKT 7.6 CooOpaKeHuit).

Komurer cumraer: rocynapctBa JOHKHBI NEPECMOTPETh OTPaHUYECHHS Ha
JIOCTYM K MpOTpaMMaM COLIMAIBHOTO 00eCreueHusl, YTOObI YOSIUTHCS, YTO OHU HE
JOMYCKAIOT TUCKPUMHWHAIIMKM B OTHOIIICHWW JKCHIIWMH HU B 3aKOHOJIATEILCTBE, HU
Ha MpakThKe. B 9acTHOCTH, TOCYMapcTBa MOJDKHBI YYUTHIBATh TOT (DaKT, UTO M3-32
COXpaHEHUSI CTEPEOTHUIIOB W JAPYTUX CTPYKTYPHBIX TPUYHH JKCHITUHBI TPATAT
ropazno Oonbllle BpEMEHH, YeM MY>KUYHWHBI, Ha BBITIOJIHCHHE HEOTUIAYnBaeMOM
paboThI, B TOM YHCIIC Ha YXOJ 3a JIEThbMH C HHBAIHIHOCTHIO M 0€3 MHBATUIHOCTH.
['ocymapctBam ciietyeT NPUHIATH MEPBI ISl yCTpaHEHUs (PaKTOPOB, MEIIAFOIIMX
YKEHIIIMHAM JIeJIaTh paBHbIC B3HOCHI B MPOTPaMMbl COIMAIBLHOTO OOECTeUeHHUs], B
paMKax KOTOPBIX BBIIUIATHI YBSA3BIBAIOTCA CO B3HOCAMH, WJIM MPUHUMATH BO
BHUMaHHE Takue (HaKTopel Mpu pa3zpaboTke QopMysl HAYUCICHHUS TICHCUH,
HampuMmep, OO0eCredynTh y4YeT BpPEMEHH, 3aTPAau€HHOrO0 Ha YXOJ 3a JCThMH,
BKJIIOYAsI KaK JIeTeH ¢ MHBATUAHOCTHIO, TaK U JIeTeH 0€3 MHBAIMIHOCTH, a TAKXE 3a
B3POCIIBIMU WXKIWBEHIIAMU, 0COOCHHO >keHIMHaMU (TyHKT 7.7 CooOpaskeHuit).

Komurer cunrtaer, 4To eciii B COOOIIEHNUHN MPECTaBIeHa COOTBETCTBYIOIAS
uHpopManus, ykasbiBaromias prima facie Ha cymiecTBoBaHHE 3aKOHOIATEILHOTO
MIOJIOKEHUS, KOTOPOE, XOTS U C(HOPMYIHPOBAHO HEUTPaNbHO, Ae-(aKTO MOXKET
3aTparuBaTh ropas3ao 0oyiee 3HAYUTEIBHYIO TMPOICHTHYIO JOJI0 JKCHIWH, YeM
MY’KUHH, TO TOCYAapCTBO-YYaCTHUK MIOJDKHO J0Ka3aTh, YTO TaKas CUTyarus He
COCTaBIISICT KOCBEHHYIO TUCKPUMHUHAIIAEO o PU3HAKY moJia
(mynkT 7.10 Coobpaxenuit).

Ounenka Komurerom @QakTuyeckKux o00CTOSATEJBLCTB jAeja: ObLIO
OTMEUEHO, YTO aBTOp JOCTHIJAa TICHCMOHHOTO BO3pacTa, HO HE MOTJa
MPETEHI0BATh Ha TICHCHUIO 1O CTAPOCTH B COOTBETCTBUU C HOBBIMU TPEOOBAHUSIMU,
MOCKOJIBKY 'y Hee He  ObUI0  HEOOXOAMMOTO  CTPaxoBOTO  CTaxa
(myHkT 7.8 CooOpakeHmil).

Komurer momuepkHys, dYTO  TOCYJapCTBO-yYaCTHUK  BBEJIO  Kak
HAaKOIUTEIbHYIO, TaK W HEHAKOMMTEIbHYI0 TIEHCHOHHBIC CcXeMbl. I3 Hux
TIOCJICTHSS 00YCITOBJICHA UCKITIOUNTEIHLHO BO3PACTOM, B TO BPEMs KaK ISl Y4acTHs
B TIEPBOM TpeOyeTcs TakKe B TEUCHUE OIPEACIICHHOTO BPEMEHHU JIeaTh
OTYHCICHUS B (OHI TIEHCHMOHHOTO CTpaxoBaHWsA. KoMmuTeT OTMETHII:
MPOJIOJDKUTEILHOCTh BPEMEHHU, B TEUCHUE KOTOPOTO TPEOOBAIOCH JeiaTh TaKWe
OTUUCJICHUS, OJMHAKOBA [JIi MYXYMH M KeHUIIMH. COryliacHO BHYTpPEHHEMY

%8 Tam xe, MyHKT 7.7.
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3aKOHOAATENbCTBY, MEPUOJLI yXOJa 3a JIETbMU U JIIOABMU C WHBAJIUAHOCTBHIO,
NepuoAbl TOJYUYEHUs] O0pa30BaHUS M MPOXOXKJICHHS BOCHHOM CIIyXKObl HE
3aCUMTHIBAIOTCS B CTPaxoBOW cTax. B »Toi cBsizu KoMuTeT HamoMHUII O JOBOJIE
aBTOpa O TOM, YTO HUCKJIIOYEHHE NESITEIIbHOCTH IO YXOJy M3 CTPaXxOBOIO CTa)ka
COCTaBJISIET JUCKPUMHUHALIMIO B OTHOILIEHWU S>KCHIIHMH, TOCKOJIbKY OHHM 4alle
OCYHIECTBJISIOT TaKyl0 JE€ATeNbHOCTh B CHJIy BO3JECUCTBHUS  KYJIbTYPHBIX
CTEPEOTHUIIOB, BIHUSIONIMX HA paclpeielieHue CEeMEHHBIX pOoJed  MExXIy
MPEACTaBUTENSIMU Pa3HbIX MOJIOB (MyHKT 7.9 CooOpaxkeHwuii).

Komurer npuHss BO BHUMaHUE CTATUCTUUYECKUE JAHHBIC, MPEICTABICHHBIC
rocyJ1apCTBOM-YYaCTHUKOM. OTH  JIaHHBIE  MOKa3bIBAIM, 4YTO  CpEIHsA
MPOJOIKUTEILHOCTh JICTEILHOCTH, HE 3aCUUTHIBAEMOM B CTPaXxOBOM CTax,
MPUMEPHO OJMHAKOBA I MYXYHMH W >keHIuH (B mepwon 2012-2017 rogos —
4,3 Toma u, COOTBETCTBEHHO, 4,5 roaa). Kpome Toro, B 2017 rogy momaBistoniee
OOJIBIIMHCTBO >KEHIIMH MEHCHMOHHOTO BO3pacTa MOJyYalld MEHCHUIO MO CTapOCTH
(96,7 mporieHTa, TOrAAa Kak I MY)KYHH OTOT IIOKa3arejlb COCTaBIISUI
89,4 nporienTa). Jloms KEHIIMH IEHCUOHHOTO BO3PAcTa, KOTOPHIM ObLIO OTKAa3aHO
B HA3HAUYCHUM TIEHCUU TIO0 CTApOCTH, ObLIa B IIEJIOM OYEHb Majla M JIMIIb
HE3HAYUTEIBHO IMPEBOCXOAWIA COOTBETCTBYIOIIYIO JOJIIO MYXYUH. ABTOp
COOOIICHHSI HE  OcCHapuBajia  JIOCTOBEPHOCTh  CTATUCTUYECKUX  JaHHBIX,
MPEACTABICHHBIX TOCY/IapCTBOM-ydyacTHUKOM. Kpome Ttoro, Komurer ormerwi,
YTO TOCYJApPCTBO-YYaCTHUK BBEJIO PsAJl OCOOBIX MEHCHOHHBIX PEKUMOB C MEHEE
CTPOTHUMH TPEOOBAHUSAMU K MPOJOIIKUTEIBHOCTH CTPAXOBOTO CTa)Xa, B YACTHOCTH
IJIE MaTepeld HECKOJIbKMX JeTe W ISl Marepell AeTed C HMHBAIMIAHOCTHIO.
KomuteT mnpuszHas 5Ty TOMNBITKY 3allUTUTh Haubojee ysI3BUMBIE TPYIIbI
HACEJICHUsI OT HETaTUBHOI'O BO3EMCTBUS MOBBIIIEHUS TPEOOBAHUMN K CTPAXOBOMY
ctaxy. C yd4eTOM BBIIIECKAa3aHHOTO HEJIb3sl OBUIO  YTBEPXKAAaTh, 4TO
3aKOHOJATeIbHAs OCHOBAa cama Mo ce0e co3daeT AUCKPUMHUHAIMOHHYIO Cpeny,
OoJsiee OOpEMEHUTEIbHYIO ISl KeHIIMH. KOMUTETy OCTaBajloCh pPacCMOTPETh
BOIIPOC O TOM, COOTBETCTBOBAJIO JIU NMPUMEHEHHE MEHCUOHHBIX HOPM B CiIyyae
aBTOpa coodmieHus: TpedoBanusm Konseniuu (myHKT 7.11 Coobpaskennii).

KomuteT cpazy oTMETHII — HA MOMEHT JIOCTUKEHHSI aBTOPOM MEHCUOHHOTO
BO3pacTa €€ CTpaxoBOM CTaxk cocTaBisii Bcero 12 jer, 10 mecsiieB u 24 nus. B
nepuoa  1998-2009 rogoB aBTOp yXakuBaja 3a CBOMMH JIE€TbMH, IOKa €€
MJIAJIIEMY CbhIHY HE MCHOJHWIOCH 14 ner. KoMuTeT NpuHSI K CBEIEHUIO JOBOJ
aBTOpa O TOM, YTO €M MPUIILIOCH MPOJJIUTH OTIYCK MO OEPEMEHHOCTH W pojam
CBEpX IMOJOXKEHHBIX MO 3aKOHY TpeX JIET, MOTOMY YTO €€ CBhIH 4acTo OOJIell.
Opmnako aBTOp HE YTOUHMJIA XapakTep 3a00JIeBaHUN ChIHA, KOTOPBIE BBIHYXIATIU
€e BO3JEPKUBATHCS OT TIOMCKA OIUIauMBaeMOd pabOThl B TEUEHHE CTOJb
JUTMTEIIBHOTO BpeMeHu. bojiee Toro, xoTs aBTOp, OTMETHUB, uTO Tocie 2009 roxa
OHa HE CMOIJIa HalTu paboTy, He OOBSICHWIA, MOYEMy OHa oOpaTuiach 3a
MOMOIIIbIO B TPYAOYCTPOMCTBE TOIBKO B 2016 rogy m mnodemy, MOJYYHUB TAKYIO
nomMonis B utoHe 2016 rosa, oHa OoTKa3zajiach OT HEE CIYCTS HECKOJIbKO MECSIIEB,
25 okts0ps 2016 roma. Ona Takke HE coOOIIMIa O TOM, MbITaJach JU OHA
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OCIIOPUTh B CyJ€ OTKa3bl YacTHBIX paldoTojaTeneil MNpUHATH €€ Ha padoTy
(myukT 7.12 CoobpaxeHuit).

XOTsI UBMEHEHUS B IEHCUOHHOM 3aKOHOJATEIbCTBE, O€3yCIOBHO, MOBIUSIIN
Ha JIMYHYIO CUTYallMIO0 aBTOPA, HEJIb3s 3aKIIOYUTh, 110 MHEHHI0 Komutera, uTo
aBTOp HE CMOIVIa YJIOBJETBOPUTH TPEOOBAHUSM HU OJHOM M3 CYIIECTBYIOLIUX
HAKONMUTEJIbHBIX IIEHCUOHHBIX CXEM MCKIIOUUTEIBHO [0 BHHE TOCYyJapcTBa-
ydyacTHUKA. ABTOp HE NpPEJACTaBMJIa JOCTaTOYHOTO OOOCHOBaHUS TOTO, YTO €U
ObUIO OTKa3aHO B HAa3HAUYEHUU IIEHCUU IO CTApOCTH MO TOM NpPUYUHE, YTO
BHYTPEHHSS 3aKOHOJATENIbHAas OCHOBAa M IpakTUKa HENPONOPLHOHAIBHO
HEOIAronpusITHBI JJIs1 )KEHIIUH.

BoiBoabt KoMmurera: BHECEHME  U3MEHEHUHW BO  BHYTPEHHIOKO
3aKOHOJATENbHYIO 0a3y W TpeOOBaHUS JUIsl HAa3HAYEHHS] NEHCUU IO CTapOCTH,
a TAaKXKE€ TOCJIECTBUS BHECEHUs STHUX HW3MEHEHWM i1 aBTOpa HE COCTaBWIIU
HapyIIeHNs TOJIOKeHU cTtathu 2 (MyHKTH «b»—«d» m «f») wmm cratem 11
(myHKT 1 «€»), paccmaTpuBaeMoil B COBOKYyNMHOCTH co cTaThed 1 KoHBeHIMM 0
JUKBUJAIMH BceX (OPM JUCKPUMHHALIUY B OTHOIICHUH KEHILUH.

B cdepe rpaxaaHcKo-nmpoueccyajbHbIX OTHOIICHUH
npaso Ha cnpaseoiusoe cyoedHoe pazoupamenbcmeo (Paccmompenue opeaHom
UCNOJIHUMENbHOU 81ACIU 8ONPOCA O NPEKPAWEHUU 0eUCMBUs TUYEH3UU HA
ocyuecmeienue a080KAMCKoU 0esimelbHOCMU)
npaktuka Komurera OOH no npasam 4esioBeka
Cwm. BblienpuBeneHHoe geno «Qnez Azeee npomue Pecnybauku

benapycw». Coobpaxxenust Komurera o npasam yenoseka ot 15 urong 2021 ropa.
CooOmenne Ne 2862/2016.
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B cdepe yrosioBHbBIX ¥ yroJI0BHO-MPOLECCYATbHBIX OTHOIIEHUI

39
npago He no08epeamovCs NbIMKAM, UHOMY Decueslo8euHoMYy 00paujeHuo
(6 acnexme onpedeienus pasmepa NPUCYHcoaemMol KOMNEeHCayuy MoOpaibHO20
epeoa)

npakTuka EBponeiickoro Cyna o npasam 4eJjioBeka

B Bepxosusiit Cyn Poccuiickoit denepanuu moCTyNnuia HEOPHUITUATbHBIN
nepeBoj; nocraHoBieHust Esponeiickoro Cyna mo mpaBaMm 4enoBeka (fajee —
EBponeiickuit Cyn, Cyn) no sxamobe Ne 15010/11 no neny «Ily3vipee npomue
Poccuiickoni @edepayuuy (BoiHeceHo 16 despans 2021 roma, BCTynWwio B CUITY
S urons 2021 roya), KOTOPbIM YCTaHOBJIEHO HapyiieHue ctarbu 3 KoHBeHIMU O
3alUTe MpaB YEJIOBEKAa M OCHOBHBIX CBOOOJ B CBSI3U C HECONOCTABUMO HHU3KHUM
pa3MepoM KOMIIEHCAIIMM MOPAJIBHOrO BpENa, MPUCYKICHHOW 3asBUTENI0 BBHUIY
ycTaHoBJIeHHOTO cyaamu Poccuiickoit denepainnn hakta )KeCTOKOro 00paiieHusm
C HUM CO CTOPOHBI COTPYJHUKA PABOOXPAHUTEIbHBIX OPTraHOB.

Brnactu mnoaTBepaWsiM, 4YTO 3asBUTENb NOABEPrcs OECUYEIOBEYHOMY H
YHIKAIOUIEMY JOCTOMHCTBO OOpAILIEHUIO CO CTOPOHBI COTPYAHUKA MOJMLHUH,
HECOBMECTUMOMY €O cTaTtbeil 3 KonBeHumun. OIHAKO, IO YTBEPKACHUIO BIACTEH,
3asiBUTENb YTPATUI CTATyC KEPTBbI MO CIEAYIOMMM IpruurHaM. OKOHYATEIbHBIM
npuroBopoM oT 3 mMapra 2010 roga paiionHslii cyn mnpuszHan P.C. BUHOBHBIM B
MPEBBIIIEHUN JOJDKHOCTHBIX MOJHOMOYMN. 3aT€EM CyJa B MOPAJKE TPaKJaHCKOTO
CYZIONPOU3BOJICTBA YACTUYHO YIOBJIETBOPUJ XOAATAUCTBO 3asIBUTEINSI U MPUCYINTT
emy 5000 py6neii B KkadecTBE KOMIIGHCAIIUM MOPAIBHOTO yIiiepOa, dYTo
OPEJCTaBIsI0 COOOM, MO MHEHMIO BJIACTEH, aJ€KBATHYI0 CYMMY KOMIICHCAllUU
(myHkT 17 moctaHoOBIEHUS).

Cyn HamoMHWI O MPUHLMINAX, PAHEE YCTAHOBJICHHBIX B MPELEACHTHOMN
NpaKTUKe B OTHOIIEHUM CTaTyca <OKepTBb» 3asBuTens. (COryliacHO JaHHBIM
OPUHIMIAM OH JOJDKEH IMPOBEPUTh, C OJIHOM CTOPOHBI, MUMEJIO JId MECTO CO
CTOPOHBI HALMOHAJIBHBIX BJIACTEH, 110 KpalHEW mepe, IO CYIIECTBY, HAPYIICHUE
npasa, 3amumaemMoro KoHBeHIMEN, U, ¢ Ipyrol CTOPOHBI, MOYKHO JIM CUUTATh

% Kak 65110 0OT™MeueHo Bbime, B 2020 roay B BepxoBHom Cyzne Poccuiickoit ®denepannn 6610
noATrOTOBICHO O0O0OWeHue NPpaKmuKky U NpasoBvlx NO3UYUL MeHCOVHAPOOHBIX 002080PHBIX U
6HEO002080PHBIX OP2AHO8 NO BONPOCAM 3AUWUMbL NPABA UYA He NO0BePeambCsi NbIMKAM,
becueno8eyHoMy Ul YHUMICAowemy 00CmouHCcmeo oopawenuro uiu Hakazanuto (OOHOBICHO TIO
cocrosiHUIo Ha 1 HOs1IOps 2020 roxa).

Pa3zmemeno na odunmanbHoM caiite BepxoBuoro Cyma Poccwmiickoit depeparnuu B
nonpaszene «MexayHapoaHas npaktuka» 3a 2020 roa pasnena «/{oxkymeHnTs». Pexum nocryna:
URL.: http://www.vsrf.ru/documents/international _practice/29487/.
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npeajlaraéMoe  BO3MELIEHUE  aJEKBaTHbIM W JIOCTaTOYHBIM. B ciydae
YMBIIIJIGHHOTO ~ JKECTOKOTO  OOpallleHUs, COBEPIICHHOTO MPEICTaBUTEIAMU
rocyaapctBa B HapyuieHue ctatbu 3 Konsenuuu, Cya HEM3MEHHO yKa3bIBall, YTO
JUISL TOro, 4YTOObI BO3MEIIEHWE ObUIO MPU3HAHO JOCTATOYHBIM, HEOOXOIUMO
npUMEHEHUuEe JBYX Mep. Bo-mepBbIX, Opranbl BJIaCTU JOJDKHBI MPOBECTU
TaTenbHoe W 3(PQGEKTUBHOE paccieloBaHUE, KOTOPOE MOXKET MPHUBECTH K
YCTAaHOBJICHUIO JIMYHOCTH W HAKA3aHUI0O BUHOBHBIX. BO-BTOPBIX, 3agBUTEIND
JIOJDKEH, €CJIM 3TO MPUMEHUMO, MOJIYYUTh KOMIICHCALMIO WM, 10 KpalHel Mmepe,
UMETh BO3MOXKHOCTh MOTpeOOBaTh U TOJYYUTh KOMIIEHCALUIO yiepoa,
NPUYUHEHHOTO €MY >KECTOKMM oOpalleHreM (MyHKT 19 moctaHoBiIeHUS).

Cyn oTMETHUJ1, 4YTO HallMOHAJIbHBIE CYJbl MPU3HAIN — 3asIBUTEIb ObLT U30UT
coTpyaHuKoM nonuuui. [Tociie paccnenoBanusi, NPOATUBIIETOCS MEHEE JIBYX JIET,
P.C. Obl1 mpUTOBOpPEH 3a 3JIOYNOTPeOJICHUE BJIACTHIO K TPEeM rojaM JIUIICHUs
CBOOOJBI YCJIOBHO M K JBYM TOJlaM 3alpera 3aHuMaTh JOJDKHOCTH Ha
roCyJapCTBEHHOM cCily)kOe M B oOpraHax MECTHOTO CaMOYIpaBJCHUS C
UCIIBITATENIbHBIM CPOKOM B OJWH TOJA. bBBUIO YCTaHOBJIEHO, YTO COTPYIHHK
nosimiuu P.C. HaHeC HECKOJIBKO YAapoB 3asBUTEIIO (ITyHKT 17 MOCTaHOBICHHUS).

Cyn cuen, 4To B CBETE COBOKYIIHOCTH apryMEHTOB CTOPOH BJIACTH
BBITIOJIHWJIM ~ CBOM  MIpoIlecCyalbHble  00s3aTEIbCTBA B  COOTBETCTBUM  C
noJIokKeHUsIMU cTaThu 3 KOHBEHIIMM, U BIIACTH, TIO CYTH, IPU3HAIH, YTO 3asIBUTEIb
MOJIBEPTCS )KECTOKOMY 0OpallieHuIo Bonpeku rapantun ctathu 3 Konsenuuu. Cyn
TaKKe JOJDKeH OBbUT pacCMOTPETh BOMPOC O TOM, OBUJIO JIM JOCTaTOYHBIM
MOJIYyYEHHOE BO3MEIIEHHE B BHJIC AaJECKBATHBIX CIICJCTBEHHBIX JEUCTBUU U
KOMITEHCALIUH.

Cyn moBTOpHII — CTaTyC 3asBUTENS B KaUe€CTBE KEPTBBI MOXKET 3aBUCETh OT
CYMMBbI KOMITEHCALUU, IPUCYKACHHOW €My Ha YPOBHE I'OCY/IapCTBa 3a CUTYAIIMIO,
B OTHOILEHUHM KOTOpPOM OH oOpamaercss ¢ xanoboit B EBponeiickuii Cyn. Ilo
nanHomy aeny Cyn cuen, 4To NMpU3HAHWE HAMOHAIbHBIMH CYJAaMHU KECTOKOIO
oOpalieHusi ¢ 3asiBUTEJIEM HE TOBJIMSIIO HAa CTaTyC <OKEPTBBI» B COOTBETCTBUU C
nosioxkeHusiMu  crathu 34  KoHBeHIMM, Tak Kak 3asBUTENb B Ka4deCTBE
KOMITCHCAIIMA MOpalibHOTO Bpena nmoiayunia 5 000 pybneit (mpumepHo 125 eBpo mo
KypCy Ha TOT MOMEHT), YTO HUXKE CYMMBI, 00BIYHO TipucyxaaemMoir CygoM 1o Tem
JejaM, B KOTOPBIX UM YCTAHOBJIEHO HapyiieHue ctaThu 3 KoHBeHuMH B genax
npotuB Poccun (cMm. st cpaBHeHUs neno «Muveuz Xanukos npomus Poccuiickot
Deoepayuuy, Ne 48724/15, § 45, 15 suBaps 2019 rona, u neno «Camecos npomus
Poccuiickoti  @edepayuuy, Ne 57269/14, §66, 20wH0s06ps 2018 roga).
CrnenoBaTellbHO, TOCYJapCTBO-OTBETUYMK HE CMOIJIO B JOCTaTOYHOM Mepe
UCIIPaBUThL OOpalieHue, MpoTUBOpeyalee nojoxxeHussiM crarbu 3 KoHBeHIIMH, OT
KOTOPOTO TTOCTPaall 3asBUTENb (MTYHKT 22 MOCTAHOBJICHHUS ).

Kax ycmaTpuBanoch U3 TeKCTa MOCTAHOBIICHUS, 3asIBUTEIL TPeOOBaI B TOM
yucie 10 000 eBpo B kadecTBE KOMIIEHCALIMU MOpaibHOro Bpena. Cyn npucyaui
3asIBUTEIIIO YKA3aHHYIO0 CyMMY (ITYHKT 32 OCTAHOBJICHUS ).
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npaso Ha cnpageousoe cyoebHoe pasoupameibcmeo 8 acnekme
HeOONnyCmuUMOCmu UCHONb308AHUL OOKA3AMENLCME NO 0ely, NOTYYEeHHbIX
gciiedcmaue noOCmpeKameibCmeda co CHMOpOHbL COMPYOHUKO8
NPABOOXPAHUMENILHBIX OP2AHO8

npaktuka EBponeiickoro Cyaa nmo npaBsam 4eji0BeKa

B BepxoBubiit Cyn Poccuiickoit denepanuu nocTynuia HeoPUIIMATbHBINA
nepeBos noctaHoBiieHuss EBpomneiickoro Cyna mo mpaBaMm 4yesloBeKa (Jajee —
EBponeiickuii Cyza, Cyn) mo xanobe 1o xanode Ne 66152/14 o neny «Kyzemuna
u opyzue npomue Poccuiickoit @edepayuu» (BoiHeceno 20 ampens 2021 rona,
Berynmwiio B cuiy 20 wtons 2021 roga), KOTOPHIM YCTaHOBJIEHO HapyIICHUE
nyHkTa 1 cratbu 6 KoHBEHIMM O 3alUTe MpaB 4YeJIOBEKa W OCHOBHBIX CBOOO
(mpaBO Ha cHOpaBeqIMBOE CyJAeOHOE pa30oupaTesabCTBO) BBUJAY  HAJTUYUS
HEJIOCTATKOB B MPOIEAypax CAHKIMOHUPOBAHUS M MPOBEACHUS MPOBEPOUYHBIX
3aKyIoOK, KOTopble, o MHeHUIO EBponelickoro Cyzaa, He TapaHTUPYIOT 3aLIUTy OT
MOACTPEKATENbCTBA CO CTOPOHBI NIPEACTABUTENIEH BIACTH, & TAKKE HE SBIISIIOTCA
IPEIMETOM JOJKHOTO CyI€OHOT0 KOHTPOJIS.

3asBUTENN YTBEPXKAAIW, YTO OHHU OBUIM OCYXKACHBI 3a MPECTYIUICHUS,
KOTOpPbIE OHHM COBEPIIMJIM TOJBKO MOTOMY, 4YTO HMX MOJCTPEKal K 3TOMY
npoBokatop. OHU cchulalIMCh HA TyHKT 1 ctatbu 6 KoHBEeHLINH.

EBponeiickuii Cya oOpaTuia BHUMaHUE Ha TO, YTO OH CO3HAET TPYIAHOCTH,
IpUCYyLIME 3aJade MOJUUUU [0 MOUCKY U cOOpy [0Ka3aTeNbCTB C LIEJbIO
BBISIBJICHUS U PAacClie/IOBaHus MpaBoOHapyleHui. JlJig BBIMONHEHMS 3TOM 3aayu
MM BCE 4Yallle MPUXOJMUTCS HCIOJb30BaTh TAWHBIX areHTOB, MHPOPMATOPOB U
TallHbIE METOJbl, OCOOCHHO B OOphrOE C OpPraHM30BaHHOM MPECTYMHOCTHIO U
koppynuuen. Cyn BHOBb 3asiBHJI, UTO, XOTS OH MPU3HAECT UCIOJIb30BAHUE TANHBIX
areHTOB B KaueCTBE 3aKOHHOTO METOJa PaccCiieIoBaHUs JUIsi OOpbOBI C TSKKUMHU
npectyreHusMu. OMHAKO OH TpeOyeT, 4TOObl ObUIH MPETyCMOTPEHBI aJIeKBaTHBIC
TapaHTUUd TIPOTUB 3JI0YNOTPEOICHHM, MOCKOJBKY OOIIECTBEHHBIE WHTEPECHI HE
MOTYT OMpaBAaTh HCIOJB30BAHUE JOKA3aTEIbCTB, IMOJYUYEHHBIX B PE3yJIbTaTe
MPOBOKALIMM MTouIMen. Mcnoib3oBaHue CrielMaIbHBIX METO/IOB PACCIIEIOBAHUS —

40 s cBepenus: B 2021 rony B BepxoBHom Cyne Poccuiickoit ®enepauun Obu10
noAroToBieHo OOobwenue npakmuku u npasoswvix nozuyuil Eeponetickoeo Cyda no npasam
yenoeeka no 0enam, 20e paccMampusancsi 60npoc 0 npeonoaazaemom Hapyuienuu Poccuiickoil
@eodepayueti nynkma 1 cmamou 6 Konsenyuu o 3awume npas 4eiosexka u 0CHOBHbIX 80000 om
4 nosbps 1950 200a 6 ceéa3u C cogepuieHuem 3aABUMENAMU NPECMYNIeHUU B8Cle0Cmaue
noocmpexkamenbcmea o CMOPOHbL  COMPYOHUKO8 — NPABOOXPAHUMENbHBIX — OP2aHO8
(akTyanmu3upoBaHHOE 1O cOCTOSTHUIO Ha | HOs10ps 2021 roxa).

Pa3zmemeno na odunmanbHOM caiite BepxoBHoro Cyna Poccuiickoit ®enepannu B
nozpaznene «MexayHapoaHas mpakTuka» 3a 2021 rom pasnmena «llokymeHTs». Pexum
noctyma: URL: http://www.vsrf.ru/documents/international _practice/30515/.
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B YAaCTHOCTH, TAMHBIX METOJOB — JOJKHO OBITH COXPAHEHO B YETKHX Mpenesax u3-
3a pUCKa MPOBOKALMU MOJIMIMEH, CBS3aHHOTO C TaKUMHU MeTogaMu (IyHKT 85
IIOCTaHOBJICHHUS).

YroObl OTIMYHUTHL MPOBOKAIMIO, HAPYUIAIOIIyI0 MYHKT |  cTarhu 6
KoHBeHIIMHU, OT JOMYyCTUMOTO MOBENEHUS MPH UCIOIb30BAaHUN 3aKOHHBIX TaHBIX
METOZOB B YTOJOBHBIX paccienoBanusx, Cya pa3paboTal KpUTEpUu B CBOEH
CyneOHOM ImpakTHUKe 1o A3ToMy Bompocy. Ilockonbky, mo Muenuto Cyna,
HEBO3MOXHO CBECTH PazHOOOpa3ue CUTyalnii, KOTOpbIe MOTYT BOZHUKHYTH B 3TOM
KOHTEKCTE, PaCCMOTpPEHHUE >Kanod Ha MOACTPEKaTEeNbCTBO ObUIO pa3paboTaHO HA
OCHOBE JBYX KpUTEPHEB: MaTepUATbHOW U TMPOLECCYyabHOW MPOBOKAIUH
(myHKT 86 MOCTaHOBJIEHUS).

(i) Mamepuanvnas nposepra nposoxayuu

[Ipu paccMOTpeHHHU CIIOPHOTO 3asBICHHUS O MpoBoKauu 3asButens Cyn B
KayecTBE IEpPBOr0 IIara YCTaHABIMBAaeT HAa OCHOBE HMEIOLIUXCS MaTepUasioB,
ObUIO JIM MPECTYIJICHUE COBEPIICHO 03 BMEIIATENbCTBA BJIACTEH, TO €CTh, OBLIO
JU paccieJOBaHUE «IO CYIIECTBY MacCUBHbIM». [Ipu pemieHun Bompoca O TOM,
ObUIO JIM paccieloBaHUE «IO0 CYILIECTBY MaccuBHbIM», Cyl paccMaTpuBaeT
IPUYUHBI, JIeXkKalllie B OCHOBE HErJacHOM omepanuu, B YaCTHOCTH, ObUIM JIK
OOBEKTUBHBIE MOJO3PEHUSI B TOM, YTO 3asiBUTENIb ObL BOBJIEYEH B MPECTYIHYIO
NESTENIbHOCTh WM  ObUI  MPENpacloioXkeH K COBEPLICHUIO  YTrOJOBHOIO
NPECTYIUICHUSI 0 TeX MOp, MOKa K HEMY HE o0paTuiach MOJHUIHS (M TOBEICHHUE
OpPraHoOB BIIACTH, OCYIIECTBISIONINX €r0, B YaCTHOCTH, OKa3allu JIM BJIACTU TaKOe
BIMSHUE Ha 3asBHUTENS, YTOOBI CIPOBOIMPOBATH COBEPIICHUE MPECTYIUICHUS,
KOTOpOE€ B MPOTUBHOM cilydyae He ObLIO Obl COBEPIIEHO, C TEM 4YTOOBI CIENaTh
BO3MOXXHBIM ~ YCTaHOBJICHHE COCTaBa TMPECTYIJICHUS, TO €CTh MPEACTaBUTH
J0Ka3aTeNIbCTBA U BO30YIUTH YTOJIOBHOE JIe10) (MYHKT 87 MOCTaHOBJICHHUS).

Bnactn, ¢ Toukm 3penuss Cynga, JOIKHBI HUMETh BO3MOXHOCTb
IPOJAEMOHCTPUPOBATh, YTO Y HUX ObUIM BECKUE MPUUYUHBI JIJIsl IPOBEACHUS TalHOMN
omepanui. B uacTHOCTH, OHM JOJDKHBI pacroiaraTh KOHKPETHBIMH U
OOBEKTUBHBIMH  JTOKA3aTEIbCTBAMM, CBUICTEIBCTBYIOIIMMU O TOM, UTO
3agBUTENIeM ObUIM TPEINPUHATHI TEpBbIE IIArd ISl COBEPILEHUs JEWCTBUH,
COCTaBJISIOLIMX IPaBOHAPYILIECHUE, 32 KOTOPOE BIOCIEACTBUM OBLIT MPUBICUYEH K
OTBETCTBEHHOCTH 3asiBUTEeNb. Cyl MOaUepKHYI: M00as HHpopMaIlys, Ha KOTOPYIO
ONMPAIOTCS BIACTH, OJDKHA OBITH MpOBepseMoil. B ciydasx, korma MOTUIHS
OPUCTYNUJIA K MPOBEPOYHOM 3aKylKe cpa3y Iocie IMEepBOro COOOLIEHUS,
M300JIMYaloNIero 3asBuUTeNsl, M 0€3 KakoW-TMOO TOMBITKK MPOBEPUTH 3Ty
uHQOpMAIMI0O  WJIM  PACCMOTPETh  JIpyrM€  CpPEICTBAa  paccleoBaHUs
IpenoiaraéMoi MPECTYIHOM AesTeNbHOCTH 3asiBUTeNsA, Cyll yCTaHaBIMBAaET, UYTO
TallHas onepanus BKIIOYala MOJACTpeKarenabcTBO. HanmpoTus, ecinu mpoBepoyHOM
3aKyIlKe MPEAIIeCTBOBAN PsJ CIEACTBEHHBIX JEUCTBUN, B TMEPBYIO OYEpPEIb
CaHKIIMOHUPOBAHHOE CYJIOM MPOCIYUIMBAHUE TEJIEPOHHBIX Pa3TOBOPOB, KOTOPHIE
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o0ecneunsio MaTepuajbHbIe JI0Ka3aTeNbCTBA pPaHEE CYIIECTBOBABILIEIO YMBICIA
3asiBUTENS, MU OTU JIOKA3aTENbCTBA OBUIM 3aT€M JOCTYIHBI [JI1 W3Y4YEHHUS B
OTKpPBITOM cyaeOHOM 3acenanuu, Cyn IpUIles K BbIBOJY: MPOBOKALUU HE ObLIO
(myHKT 88 IOCTAaHOBIJICHH).

Cyn mnoBTOpwJ, 4YTO B TE€X CIOydasX, KOrJa Yy4acThe IOJIMIUU
OTPAaHUYMBAETCA OKA3aHMEM IIOMOIIM YaCTHOM CTOpPOHE B PETUCTPALUU
COBEpUICHUSI MPOTUBONPABHOIO JIEUCTBUSA JPYroM YACTHOM CTOPOHOM, TO
OmpeAeNstonuM  (pakTopoM  OcTaeTcs  MOBEIEHHE  ATUX  JBYX  JIMII
(myHKT 89 mocTaHOBICHUS).

Cya Taxxe OTMETHJI HeOOXOAMMOCTh YETKOM U MpencKazyeMoil MpoLeayphbl
CaHKIIMOHUPOBAHUS CJIEACTBEHHBIX NEHCTBUM, a TaKKe HaAJeXKallero Haa3opa 3a
HuMu. Cyza oOpaTwil BHUMaHUE Ha TO, YTO CyJIeOHbI HaA30p, MO €ro MHEHHIO,
ABJIAETCST HanbOosee MOAXOIALIUM CPEICTBOM B JIeNlaX, CBS3AHHBIX C TAWHBIMU
onepausiMu (MyHKT 90 MOCTaHOBJIEHUS).

(i) Ilpoyeccyanvuasn npoeepka npogoxayuu

B kadectBe BTOpOTO Imara, KOTJla BJIACTH HE BBIMOJHSIOT TpeOOBaHUE O
JIOKAa3bIBaHUHM TOTO, YTO 3asBUTEJIb HE MOJBEPrajici MPOBOKALUHUH CO CTOPOHBI
nonuiuu, Cyn uccieayeTr BOIpoC, KaK HAllMOHAJIBHBIE CYJIbl U3YyUWIIN 3asBJIICHUE
3asBUTEINISI O MOJCTPEKATENIbCTBE, KOTOPOE SBIAETCS MPOLIECCYAbHOM YacThIO
pPaccMOTPEHHUS Kajao0bl areHTa-mpoBokaTopa (MyHKT 91 moctaHOBIEHUS).

B xauectBe otnpaBHOMl TOouku Cya O0mKeH OBbITh  yIOBIETBOPEH
CIIOCOOHOCTHIO HAIMOHAIBHBIX CYJIOB pacCMaTpuBaTh TAaKylO KaJloOy B MOpSJIKE,
COBMECTUMOM C MPAaBOM Ha CIPaBEMJIMBOE CyleOHOe pa3OupaTenbcTBO. Takum
o0pa3oM, OH JOJDKEH MPOBEPUTH, SIBISETCS JIM OOOCHOBaHHAs kajioba Ha
MPOBOKAIIMIO MATEPUAJIBHOM 3alUTONM B COOTBETCTBUM C HAI[MOHAJIbHBIM
3aKOHOAATEIBLCTBOM WJIM JA€T OCHOBAHMS Ui MCKIIIOUEHHS J10Ka3aTesIbCTB WJIU
MPUBOJUT K aHAJIOTMYHBIM NocaeAcTBUsIM. XoTs Cya, Kak MpaBUIO, OCTABIISIET 3a
HallUOHAJIbHBIMM ~ BJIACTSIMM PEIICHHE O TOM, KAaKyl MPOUEAYpPY AOJIKHBI
coOMoIaTh Cy[cOHBIE OpraHbl, KOTJa OHHU CTaJKUBAIOTCS C 3asABICHUEM O
MIPOBOKAIIMK, OH TpedyeT, 4YTOOBI Takas TMpoleaypa Obljla COCTA3aTEIBbHOM,
TIIATEIBHON, BCEOOBEMITIONICH 1 YOSTUTEILHOM TI0 BOMPOCY O TOJICTPEKATEITHCTBE
(myHKT 92 nocTaHOBIEHUS).

Bosmee Toro, mNpUHUMIBI COCTA3ATEILHOCTH W PaBHOIPABUS CTOPOH
HEOOXOJMMBI TPU ONPEACICHUU 3asBJICHUs areHTa-POBOKATOpa, a TakKke
npoIieccyaibHbIe TAPAHTHUH, CBA3aHHBIE C PACKPBITHEM J10KA3aTeJIbCTB U JOTIPOCOM
TaHBIX areHTOB M JPYTUX CBUJICTENICH, KOTOPhIE MOIJIM ObI J1aTh MOKa3aHUS IO
BOIIPOCY O MOACTPEKATENbCTBE (MyHKT 93 MOCTaHOBJICHUS).

B oroit cBa3u Cyn Takke TOBTOPWI — OOBMHEHHE JOKHO JO0Ka3aTh
OTCYTCTBUE MPOBOKALMU IIPU YCIOBUHM, YTO YTBEPXKICHUS MOACYIHUMOTO HE
SIBJISFOTCSI TTOJTHOCTBIO HempaBaomnoo0upiMu. Ha mpakTuke Biactu MoryT ObITh
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JIUIICHBI BO3MOXXHOCTH BBITIOJIHATH 3TO OpeMsi M3-3a OTCYTCTBHS O(DHIIMAIBHOTO
pa3pellieHus U HaJ30pa 3a TalHOU ornepanuent (MyHKT 94 moCcTaHOBJICHUS).

(i) IIpeowioywue 6v160061 6 omuoutenuu Poccutickoti @edepayuu

beuto oOpaimieHo BHHMMaHME Ha TO, 4YTO B OTHOmIeHWH Poccuiickoi
®enepanuu Cya paHee yCTAHOBHII — B KOHTPOJIUPYEMBIX MOJHUIUEN MPOBEPOUHBIX
3aKyMKax M aHAJOTUYHBIX TaWHBIX OMNEpaAlMSIX MOJUIMS (PAKTUYECKH HE HECeT
OTBETCTBEHHOCTH 3a TOBEJICHHE CBOUX TallHBIX areHTOB U MH(OpPMATOpPOB U3-3a
CUCTEMHOI0 HENOCTaTKa, & WMMEHHO — OTCYTCTBUSI SBHOW U TMPEACKA3YEMOU
MPOILETyphl  CAaHKIIMOHUPOBAaHUS  TaKWMX  TaWHBIX  omeparui  (TyHKT 95
MIOCTAHOBJICHUS ).

Cyn oTMeTwsi, 4To, C €ro TOYKH 3pEeHHs, 3Ta CTPYKTypHas mnpobiema
MOJIBEPracT 3asBUTEIEH MPOU3BOJIBHBIM JICUCTBUSAM CO CTOPOHBI MPEACTABUTEIIECH
rocyapctBa M MeENIAeT HAIMOHAIBHBIM CyJaM MpPOBOAUTH A(PGhEKTUBHBIN
CyleOHBIM TmepecMOTp UuX 3asBieHu o mnpoBokammu. Cyn MOCTOSHHO
yCTaHaBIMBaJl HapymeHue myHkTa | crtaten 6 KoOHBEHIIMM B CBSI3HM  C
HECOBEPUICHCTBOM  CYLIECTBYIOLIEW MPOLEAYPHl BbIJAUYM  Pa3pPElICHUN U
IPOBEJICHUS MPOBEPOUYHBIX 3aKYIIOK HApPKOTHUYECKUX CPEICTB B TOCYNapCTBE-
OTBETYUKE M HECMOCOOHOCTHIO HAIMOHAIBHBIX CYAOB HaJUIeKaluM o0pa3oM
paccMOTpeTh JOBOJ 3asABUTENSI O MPOBOKALMU, TIPUHSIB HEOOXOIUMBIE IIIard s
PACKpBITUS WCTUHBI U YCTPAHEHUsS COMHEHMM B TOM, COBEPLUWJI JIM 3asBUTEIIb
MIPaBOHAPYIIEHNE B PE3yJIbTATE€ MOACTPEKATEIbCTBA CO CTOPOHBI MPOBOKATOpA.
Takue ke BBIBOABI ObUIM CJEJIaHbl B OTHOIIEHWU YTOJOBHBIX DPa30MpaTENbCTB,
CBSI3AHHBIX C AQHAJOTMYHBIMH TaWHBIMU ONEPAlUSIMHU, HCIOJIb3YEMbIMHU JIJISI
paccieoBaHusl KOppyNnuuu (IyHKT 96 MOCTaHOBJICHUS).

Hcxons u3 KpUTEpHUEB, M3JIO0KEHHBIX B CBOEW MPELEACHTHOM NPAaKTHUKE, U
UCIIOJIB3Ys METOJI0JIOTHIO PACCMOTPEHUs kano0d Ha mpoBokaruio, Cyn cyeln, 4To
JIEBATh PACCMATPUBAEMBIX >KajJo0 IMOMAJAI0T B KATETOPHUIO «JET O TPOBOKAIIHI.
[ToaTOMy OH TPOAOJKMII OLIEHKY B COOTBETCTBUM C MATEPUAIBHBIMU U
MPOIIECCYyabHBIMU KPUTEPUSIMU MOACTPEKATENHCTBA (YHKT 97 NOCTAaHOBJIEHUSA).

Urto kacaeTcs, BO-NIEPBbIX, MATEPUATIBHOTO TecTa, TO Cya OTMETUII: BO BCEX
YKA3aHHBIX JI€JIaX BIJIACTH YTBEPKIAJIU — MOJHMIMS JCWCTBOBaJa Ha OCHOBAaHHUH
uH(hOpMAIUKU, TOJTYYEHHONM W3 HEPACKPHITOTO HWCTOYHHKA, 32 HCKIIOYCHUEM
OJIHOTO W3 Jen, rie ObLIo yKa3zaHo, 4To HH(oOpMalus IMOJdydyeHa OT JIMIIA,
3aJIEp>)KaHHOTO 110 OOBUHEHUIO B XMIIIEHUHU, KOTOPOE 3aTEM BBICTYIIHIIO B KQUECTBE
nokynartensa. Cyn OTMETHI, OJHAKO, YTO B JABYX JIPYTHX CiIy4dasX, KOTJa BJIACTH
noJjlarajiuch Ha Hajau4re UHQPOPMAIUU U3 HEPACKPHITOTO UCTOYHUKA, MaTePHAITbI
Je  CBUACTEIBCTBOBAIM, YTO TMPOBEPOYHBIE 3aKyNKH OBUIM  TPOBEACHBI
MOJUIEHCKUM UH(POPMATOPOM WM JTaXKe COTPYIHUKOM MOJMIMHU. B ABYX npyrux
Jefax MmaTepuanbl Jiea MOATBEpXkKAAlM. JIHIA, BBICTYNAaBIINE B KayeCTBE
MOKyTaTeNe, ObUIM 3aJepKaHbl TOJUIMEH 10 TMOJO3PEHUI0 B COBEPIICHUU
MPECTYIICHUS, U eIIe B OJHOM JIeJie TIPaBAONOA00HOE YTBEPKICHUE 3asIBUTEIIS HA
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TOT € CUET OCTaJIOCh HE OMPOBEPTrHYTHIM B XOJ€ BHYTPEHHEIO pa30MpaTeIbCTBA.
B ocrampHBIX JAenax yTBEPXKICHHS 3asgBUTENS] O TOM, YTO HMCTOYHUKOM
uHpopmaIuu ObUIO TO *Ke JIMIO, YTO U MOKYMAaTelb, ObLJIO MOATBEPKICHO UK HE
onpoBeprayTo. Cyz aanee OTMETUI — HU B OJHOM M3 JI€NI, B KOTOPBIX 3asIBUTEIIN
YTBEPXKIAIU, YTO MX MPOBOLMPOBAIM, OCHAPHUBAs HAJW4YUE MPEALIECTBYIOLIEH
uHpopmauu 00 UX MPECTYMHON AEATENbHOCTH, OT TOJUIMU HE TPeOOBAIOCH
OOBSCHATh MCTOYHUKH TI€pBOHAYAJIbHOW WHGOpMAIMK, Ha KOTOpPbIE OHH
OMUPAJTUCH, WIIA PACKPBIBATh UX (ITYHKT 98 MOCTAaHOBJICHHUS).

JlaHHOE €0 CIEAOBAIO CXEME, COTJACHO KOTOPOM MPOBEPOYHAs 3aKyIKa
OblJJa  OpraHM30BaHa HA OCHOBAaHUM  MPEIINOJIOKHUTENIBHO  CIIOHTAHHOTO
IPEIOCTaBIEHUsT MHPOPMALIMM YAaCTHBIM HMCTOYHUKOM, KOTOPBIA BIOCIEICTBUU
JEHUCTBOBAJl NpH MPOBEPOYHON 3aKylKe B KauyecTBE IIOKymareis, U 4Ybd
HE3aBUCUMOCTh OT MOJUIMK HEe ObUla B JaJbHEHIIEM NPOBEpPEHA CYJOM MEepBOU
WHCTAaHIMU. YUYUTHIBAs BaKHOCTh pa3rpaHUdeHusi, npoBeAeHHOro CynoM Mexay
XKano0oil, MOJAHHOW OTAENbHBIM JIMLIOM, M HH(POPMALMEH, MOCTYMAOIIEH OT
COTpyIHHMKA TONUIMU Wik wuHpopmaropa, Cya mpuien K BbIBOAY: JHUIIA,
BBICTYIIABIIME B KA4yECTBE IIOKYIATEIel B PAacCMAaTPUBAEMBIX MPOBEPOUHBIX
3aKyTKax, NOJABEPrajliCh 3HAYUTEIBHOMY PUCKY PaCIpOCTPAaHEHUSI CBOEH POJIM Ha
pOJIb areHTOB-NPOBOKATOPOB, CIHOCOOHOMY MPHUBECTH K HapyUIEHHIO IyHKTa 1
ctatbu 6 KonBeHruu (myHKT 99 nmocTaHOBICHUS).

Cya Take yCTaHOBHII, YTO BO BCEX JieaxX MOJIUIIHS, TTOTyYUB HH(HOPMAIIIIO
U3 CBOMX MCTOYHHKOB, IPUCTYIMIIA HETIOCPEACTBEHHO K IPOBEPOYHOM 3aKYIIKE, HE
paccMarpuBasi IPYrUe CICICTBEHHBIE IEUCTBUS I ITPOBEPKH MTOAO3PEHUS B TOM,
YTO 3asBUTENM ObUIM TOPTrOBLIAMHM HAPKOTMKaMU. B OIHOM W3 J€d MOMbITKA
coOpaTh JOMOJHUTENbHBIE JOKA3aTelbCTBA ObUIa MPEANPHUHITA TOJBKO IOCHE
TOTO, KaK OBLJIO BEBIHECEHO PACHOPSIKEHHUE O MTPOBEACHUH IIPOBEPOUYHOM 3aKyNKHU, U
HEJb34 CKa3aTh, YTO PEIICHUE O MPOBEICHUH TAHOW Oomnepalny ObLI0 OCHOBAHO Ha
pe3yabpTarax aApyrux mep paccienoanus (myHKT 100 mocTaHOBIEHUS).

Kak ycMarpuBanoch U3 TEKCTa MOCTAHOBJIEHUS, HA OCHOBAaHUU MaTepUaioB
nena, ¢ Touku 3peHust EBponeiickoro Cyna, TpyAHO ObUIO CAENaTh BBIBOJ O TOM,
YTO y CJIEACTBEHHBIX OPraHOB ObLIM BECKHE OCHOBAHMS MOJ03PEBAThH 3asiBUTENIEH B
Toproiie HapkoTHKamu. CyJ cuen, 4To He(pOpMallbHBIM M CIIOHTaHHBIN CIOCOO,
KOTOPBIM TIPOBEPOYHBIC 3aKYMKH OBLIN OPraHW30BaHbI M OCYIIECTBJICHBI B JIENaX,
IPUBEJIO K MPEAIOJIOKEHNIO, YTO MPOBOKAIIMS IEHCTBUTEIBHO UMENIAa MECTO, Obli1a
pe3yiabTaTOM HECOBEPUIEHHOW MpOIEAyphl CAHKIMOHUPOBAHUS TMPOBEPOUYHBIX
3akynok.  [lpoBepouHble  3aKynkd  ObUIM  OpPraHU30BaHbl  MPOCTHIMU
aIMUHUCTPATUBHBIMU PEIICHUSIMU OpPraHOB, KOTOPBIE BIOCIEACTBUU MPOBOIUIH
olepalry; B PELIEHUSAX COJEPKAIOCh OYEHb Mo MH(OpMAIMU O MPUYUHAX U
LEJSAX 3alUIAHUPOBAHHBIX MPOBEPOYHBIX 3aKYIOK, a ONEpalyy HE MOJBEPrajauch
CyleOHOMY TIEpecMOTpy WM HMHOMY He3aBUcUMOMY Haazopy. He Obuio
HEOOXOAMMOCTH B  OOOCHOBaHMM  pEUICHUS M  MNPAKTHUYECKHM  HUKAKUX
dbopmanbHOCTEH. DTO MOABEPTIIO 3asBUTENeH, Mo MHCHHUIO CyJa, MPOU3BOIHHBIM
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JNEUCTBUSM TOJUIMH, KOTOPbIE MOTJIM MOJOPBaTh CIPABEIJIUBOCTH YTOJOBHOIO
paszOupartenbcTBa B oTHOIIEHNH HUX (MyHKT 101 moctanoBneHus).

OO6pamasch K nporeccyaabHoMy Kputepuio, Cyj Bcerja noauepkuBai posib
HAIlMOHAJIBHBIX CYJOB B PACCMOTPEHUM TaWHBIX oOlepanui, B YaCTHOCTH, B
CUCTEME, TJe MOJUIEHCKas omepanus MPOBOAUTCS 0€3 JOCTaTOYHOW MpPaBOBOM
0a3pl WK Hajuiexkaumx rapantui. [IpuHUMas BO BHMMaHHWE Ba)KHOCTh TaWHBIX
omepanui JUisi MCXOJa YrOJIOBHOTO IPOM3BOACTBA IO JieJlaM 3asiBUTENEH H
BBICOKMI PHUCK IMPOBOKAIMW, HALIMOHAJIBHBIE CYAbl, NOAYEpKHYJI Cyl, TOIKHBI
ObUTM TPOBEPUTH, UYTO CIOCOO, KOTOPHIM OBLIM HA3HAYEHBI M IPOBEJICHBI
IIPOBEPOYHBIE 3AKYNKH, HCKIIOYAET BO3MOXHOCTH 3JI0YHNOTPEOJICHHS BIACTHIO,
Hampumep, npoBokanuu. Cya OTMETHJI, YTO Ha MPOTSHKEHUH BCEro CyaeOHOro
pa30OupaTenbCcTBa 3asIBUTENM YTBEP)KIAIM, YTO MX MOACTPEKAIH K COBEPUICHUIO
npectymieHuid. COOTBETCTBEHHO, B Ka)XJOM JeJi€ HAlMOHAJIbHBIE CYIbl ObLIU
o0si3anbl, corinacHo no3uiiuu EBpomelickoro Cyjna, pacCMOTpETh 3asBJICHUE O
MPOBOKAIIMM, BKJIOYasi, B YACTHOCTU, NMPUYMHBI, IO KOTOPHIM ObLIa MPOBEACHA
orepalys, CTENeHb y4acTUs MOJHUIMU B TMPABOHAPYIICHUH U XapakTep 000
MPOBOKAIIUU WJIU JIaBJICHUS, KOTOPOMY ObUI MOABEPTHYT 3asiBUTENb (IMyHKT 102
MIOCTAHOBJICHHUS ).

Onnako cynpl, ycraHoBuil Cyna, [Oand JIMIIb OTPAaHUYEHHYIO OLICHKY
YTBEPKIACHUSM 3asiBUTENISL O TPOBOKALMU B KaXJOM CIIy4yae, HE M3YyYUB IMPUUYHHBI
TalHON omepalru U OOCTOSITENbCTBA, CBA3aHHBIE C HEW, U MPOUTHOPUPOBAIU
YTBEPKIACHUS 3asABUTENS O JIaBJICHUU CO CTOPOHBI MOJULHAHA BO BpEeMsl TalHOU
onepauud. Hu B OIHOM W3 paccMaTpuMBaeMbIX €N CIIEACTBEHHBIE OpraHbl HE
JTIOKa3bIBAJIM U HE JOJKHBI ObUIM JTOKa3bIBaTh HAJIMYME Yy 3asBUTENIC HAMEPEHUS
COBEPIIUTh MPECTyNHbIE JEWCTBUS B TO BpeMs, KOTJla MCTOYHHUK Hayaj
COTpyIHMYATh ¢ noiunuenr, nomuepkHyn Cyn. B Tex penmax, Korma B XOJze
Cyle0HOro pa3dupaTenbCTBa ONpeaeieHHass HHpopMalns He Oblla pacKkpbiTa Ha
OCHOBAaHMU KOH(MUICHIIMATBLHOCTH, CyAbl HE oOecneyuBaivd, 4YTOOBI BCS
uH(dOopMaIus, UMEIOIIasi OTHOIIIEHNE K PACCIIEI0BAHUIO MOACTPEKATEIbCTBA, ObLIa
OTKPBITO TEpe/laHa Cyly MEepBOM MHCTAHLIHMHM WM MPOBEPEHA B COCTA3ATEIIBHOM
MaHepe, WM HE TPUBOJUIIO TOAPOOHBIX MPUYMH OTKAa3a CAENIaTh 3TO BOMPEKHU
TpeboBanmsiM ctathu 6 KonBennmu. OTciofa cieqoBaio — B KaXIOM U3 Je
3asiBJICHUS 3asBUTENICEH O TMOACTPEKATEIbCTBE HE OBUIM JODKHBIM 00pazoM
PacCMOTPEHBI HAIIMOHAJIBHBIMU cyaMu (MyHKT 103 moctaHoBiIEeHU).

Cyn oTMETWJI, YTO BBINICYIIOMSHYTHIC HEIOCTATKH B MPOBEACHUU TaWHBIX
oreparuii 1 HeCIOCOOHOCTh CY0B MEPBOM MHCTAHIIUU 00eCTIeUnTh F(HPEKTUBHBIN
CyJ€OHBIN MEepecMOTp 3adBJICHUN O MPOBOKALMU OBUIM PE3YyJIbTATOM OTCYTCTBHS
HOpPMATUBHOW 0a3bl, oOecreunBarolIell rapaHTUU MPOTUB 3JI0YyNOTPeOIeHU B
MPOBEJICHUU MPOBEPOUYHBIX 3aKyTMOK. CTPYKTYpPHBIN XapaKkTep 3TOU MPOOJIEMBI yiKe
ObLJI YCTaHOBJIEH B nene «Becenog u Opyeue» W TOBTOpEH B jaene «J/lacymun u
Opyeuey. B cBeTe BBIEU3IIOKEHHBIX cooOpakeHuid CyJll pe3loMUpOBa. B
COBOKYNHOCTA 3TH 3JIEMEHTbl TMOJPBIBAIOT CHPABEAJIMBOCTH  YTOJIOBHOTO
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CYIIOTIPOM3BOJICTBA TI0 YyKa3aHHBIM JieJlaM B HapylieHWe myHKTa 1 cTathu 6
Kousennuu (myukTsl 104105 moctanoBICHUS).

Cyn ycraHoBwI HapylleHHe TyHKTa 1 ctateu 6 KoHBeHIIMM 1o A€y, CBs3aB
€ro CO CTPYKTYpPHOUM mpoOieMoil OTCYTCTBHUSI HaJJieKalled HOPMaTUBHOM 0asbl,
MOCKOJIbKY OHa He obOecrneunBasia 3(G(EKTUBHBIX IPABOBBIX TapaHTHUH MPOTUB
snoynotrpednaenuit. Kpome toro, k nekabpro 2020 roga Cyn BbIHEC aBajlaTh
MOCTAHOBJIEHUM 1o 121 aHamorMYyHOW WHAMBUIyaIbHOM xkanobe (myHkT 113
MOCTAHOBIICHHUS ).

B cBs3u ¢ Bhimen3noxkeHHbIM Cyz, OoTMeuas yCUius, MPEANPHUHSTHIE 10
HACTOSIIETO BPEMEHU POCCHUMCKUMHU BJIACTAMH, B 4aCTHOCTH, BepxoBHbiM Cynom
Poccuniickonn @enepanuu, M0 COBEPIICHCTBOBAHUIO PACCMOTPEHUS 3asBICHUUA O
MPOBOKAIIMM HAa HAIMOHAJLHOM YypPOBHE, M BHOBb 3asiBIisAsl, YTO BBIOOP
WHCTPYMEHTOB OCTAaeTCAd MOJHOCThIO HA YCMOTPEHHME TOCYyIapCTBa-OTBETUYHUKA,
cyesl 11eJIecO0O0pa3HbIM yKa3aTh B COOTBETCTBUU cO cTartheidt 46 KoHBeHIMM -
TpeOyeTcst AanbpHelas pedopMa CyHIECTBYIONMIEH HOPMATUBHO-IIPABOBOM 0a3bl
(myHKT 115 moctaHoBIEHUS).

Cyn ykaszain, 4To CyTh MpOOJEMBbI 3aKIIOYAETCSd B OTCYTCTBHUM YETKOU U
MpEACKa3yeMOM Mpouenypbl JUisi CAaHKIMOHMPOBAHUS TaWHBIX  OIEpaluii,
HalpuMep, MPOBEPOUYHBIX 3aKYNOK W OMNEPATUBHBIX 3KCIEPUMEHTOB, 4YTO B
KOHEYHOM HWTOT€ TOJApbhIBaeT d3(PGEKTUBHOE pPACCMOTPEHUE 3asBJICHUA O
IPOBOKALIMM CyJAaMH NEPBOM HMHCTAHIMUA. B COOTBETCTBUM C MpPELEACHTHOU
npaktukoi Cyza, pa3pelieHre Ha MPOBEPOYHbBIE 3aKYNIKU U aHAJOTUYHbIE TallHbIC
oTepalu JI0JKHO BbIJIaBaThCS OPraHOM, HE3aBUCUMBIM OT OpraHa, MpOBOISIETO
omnepaiuio. Poiab CaHKIIMOHUPYIOIIETO HE3aBUCHUMOTO OpraHa 3akjlouyaeTcs B
MPOBEPKE HAJIWYMS BECKUX NPUYMH JUIsl TJIAHUPYEMOH oOrepanuu, KOTOpbIe
JIOJDKHBL OBITh OOOCHOBAHBI KOHKPETHBIMM W TOAPOOHBIMU MPEICTABICHUSIMHU
3ampalivBaiero opraHa. ToT K€ OpraH JOKEH TakKe KOHTPOJUPOBATH
MPOBEJICHUE OTEpaIMKU WU 0OecreunBaTh, YTOObI (paili coaepkal JOCTaTOYHYIO
uHbOpMAIUIO Il APYrOoro HE3aBUCHUMOIO OpPraHa — B KOHEYHOM CyeTe, CyJa
NIEPBON MHCTAHIIMKM — JJISI TIPOBEJCHHS COIECP)KATEILHOTO PACCMOTPEHUS, YTOOBI
UCKIIIOUNUTHh  TMPOBOKAIMIO M JPyrHue HapymieHuss 3akoHa  (myHKT 116
MTOCTAHOBJICHUS ).

Cyn moauepKHyJl CBSI3b MEXKY NPEeABAPUTEIBHBIM PACCMOTPEHUEM TPUUYUH
MPOBENCHUS] TAWHBIX OMepaluid U TOCHEAYIOmEed CIIOCOOHOCTBIO  CYOB
2 PeKTUBHO paccMaTpuUBaTh 3asBJICHUS O MpoBoKauu. [lo 3ToN mpuunHe OH
cuelsl: cyAeOHOe CaHKIMOHUPOBAHUE TMOBBICUIIO Obl 3(P(EKTUBHOCTH MEpPECMOTpa
Ha OOOHMX 9Tamax: B XOJI€ pacCieOBaHUs M BIOCJIEICTBUU MPU PACCMOTPEHUU
YTOJIOBHOTO Jiejla MO CYIIeCTBY. B 2Toil cBsi3u OBLJIO OTMEYEHO, 4YTO JJIs
HEKOTOPBIX JIPYTUX OINEPATUBHO-PO3BICKHBIX MEPOIPHUATHI, TaKUX KakK OOBICK
JIOMOB W TPOCIYIIMBAaHUE TeJIePOHHBIX PA3rOBOPOB, CYJACOHOE pa3pelICHUE YKe
HEO0OXOJMMO B COOTBETCTBUU C POCCHMCKUM 3akoHonaTrenbcTBOM. [Ipu satom Cyn
HE YCTAaHOBWJI HUKAKUX CTPYKTYPHBIX HEIOCTAaTKOB B JejaX, Korjga OOBICK U
MPOCTyIIBaHUe ObUIM Ha3HAYCHBI CyJaMH, B OTJIMYHME OT JEJ, KOTraa Cyabl ObLIN
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000 JIeHBI C TOMOIIIBIO OTOBOPOK O CPOUYHOU Mpolieype, KoTopas Oblia mpu3HaHa
HEJIOCTATOYHOU. MHCTUTYIMOHANBHBIE U MPOLEAYPHBIE COOOpaKEHUs, TAKUM
o0pa3oM, IpeanonaramT, YTO CyJAeOHbIE MOJTHOMOYHUS MOTYT OBITh PAaCUIUPEHBI,
YTOOBI TAKKE CAaHKIIMOHUPOBATH TAMHbBIE ONEpallU aHAJIOTUYHBIM 00pa3om. [locne
3TOro, Kak mnosnaraer Cyj, HallMOHAJIbHBIE CYJbl MOTYT MPOBOJUTH HaJIeKaIlEe
paccMOTpeHHe kaiao0 O TPOBOKAIMM  COMIAacCHO cTaHaaptaMm KoHBeHINH
(myHKT 119 nmocraHoBiIeHUS).

C yueroMm BblmensnoxkeHHoro Cya cdyel, 4YTo I NpeIOoTBpalleHUs
NOJOOHBIX HApPYIIEHWH B OyIyllleM pPOCCUWCKHE BIIACTU JOJDKHBI YCTPaHUTh
CTPYKTYpHBbIA nedekT, paHee BbIsBIeHHbIM CynoM. OH pemi 1ejiecoo0pa3HbiM
yKa3aTh. PpOCCHICKas IpaBoBas 0a3a, Kacarolascs IPOBEICHHS ONEpaTHBHO-
PO3BICKHBIX MEPONPUATUN, JOJDKHA OBITh M3MEHEHAa TakuM o0pa3oM, YTOObI
NPEAYyCMOTPETh UYETKYI0 U MPEACKa3yeMyl0 MpOILEeAypy CaHKIIMOHUPOBAHUS
TaHBIX OMNepalui, TaKUX KaK MPOBEPOUYHbIE 3aKylNKU U OINEpPaTUBHbBIC
AKCIEPUMEHTHI, CyACOHBIMM OpraHamu, obOecreunBarOIMMU 3P (HEKTUBHBIC
rapaHTuu OT 3j0ynorpednenuit (myHkT 120 mocTaHOBICHUS).

Texcmuvl npusedeHHbIX OOKYMEHMO8, NPUHAMBIX 002080PHbIMU OP2AHAMU
Opeanuzayuu Obovedunennvix Hayutl, pasmeweHvl no aopecy:
URL: http://www.ohchr.org/EN/HRBodies/Pages/TreatyBodies.aspx.

Heoguyuanvrnwiii nepesoo nocmamnosnenuti Esponetickoeo Cyoa no npasam
yenoeexka noaydeH uz annapama Ynoawomouennoco Poccuiickoiu @edepayuu npu
Eeponetickom Cyode no npasam uenosexa.

B mexcmax 6 ocmosHom coxpanenvl cmunb, nyHKmyayus u opgozpapusi
asmopoe nepegooa.
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