HOCTAHOBJIEHHUE
IIVIEHYMA BEPXOBHOI'O CYJA

POCCHUHUCKOM ®EJEPAIIUU
Ne 21

r. Mocksa 20 nexabps 2011 .

0] NMpaKTUKE TIPUMCEHECHUSA CyJdaMHu 3aKOHOAATEJIbCTBaA 00
HCIIOJTHCHHUH NMIPUTOBOpa

(c U3MEHEHUSMH, BHECEHHBIMU MTOcTaHOBIeHUsIMU [Inenyma ot 9 despans 2012 r.
Ne 3, ot 17 Hosa6pst 2015 1. Ne 51 u ot 22 nekadbps 2015 1. Ne 59, ot 29 Hos6ps
2016 . Ne 56, ot 18 nexabpst 2018 r. Ne 43)

B cBs3u ¢ BompocaMu, BO3HUKAIOUIMMU Yy CYJIOB IPU NPUMEHEHUU HOPM
riaBbl 46 YIIK P® («OOpamieHue K UCHOJHEHUIO TPUTOBOPOB, OMpPEACICHUNA U
noctaHoBieHui») U rasBel 47 YIIK P® («IIpon3BoACTBO MO pPaccCMOTPEHHIO U
pa3penIeHuI0 BOMPOCOB, CBSI3aHHBIX C HCIOJIHEHUEM IMPUTOBOpa»), U B IEISIX
oOecrieueHuss eauHcTBa cyAeOHOM mnpaktuku Ilnenym BepxoBHoro Cyna
Poccuiickonn denepannn, pykoBoACTBYSACH cratheld 126 Konctutynun Poccuiickon
Oenepanuu, ctathsmu 2 u S5 deaepanbHOro KOHCTUTYLHMOHHOIO 3aKOHA OT S
deBpaiia 2014 roma Ne 3-OK3 «O Bepxoaom Cyne Poccuiickoit @enepanumny,

ITIOCTAaHOBJIACT:

1. OOpatuth BHHMaHUE CYJOB Ha TO, YTO BOIPOCHI, CBSI3aHHBIC C
UCIIOJTHEHUEM MPUTOBOPA, PETYIHPYIOTCS HE TOIBKO COOTBETCTBYIOIIMMU HOPMaMHU
YrosioBHO-TIpoLieCCyalIbHOTO  Kojekca Poccuiickont  denepanyu, YTOJOBHOTO
koaekca Poccuiickon @enepaiun W YTOJOBHO-HUCIIOJHHUTEIBHOTO — KOJIEKCa
Poccuiickon ®epepauuv, HO YW UWHBIMU HOPMATUBHBIMU IPABOBBIMM aKTaMH
(manpumep, 3akoHoMm Poccuiickoit @eneparuu ot 21 urons 1993 r. Ne 5473-1 «O06
YUPEKJCHUSIX M OpraHax, MCIOJIHSIOUIUX YrOJOBHBIE HaKa3aHUsl B BUJIC JIUIICHUS
cB000IBI», DenepanbHbIM 3aKOHOM OT 15 utosiga 1995 1. Ne 103-®3 «O coxaepkaHuu
MoJ CTpaxed IOJ03pEeBaCMbIX U OOBHUHSIEMBIX B COBEPIICHUU MPECTYIICHUN,
®enepanbHbIM 3aKOHOM OT 2 OKTs0ps 2007 1. No 229-03 «OO0 HUCTIOTHUTEIBHOM
MPOMU3BOJICTBE», 3akoHOM Poccuiickoin @eneparuu ot 17 ssuBapst 1992 1. Ne 2202-|
«O mpokyparype Poccuiickoit @enepanuny, denepanibHbiM 3aKOHOM 0T 21 HOSIOps
2011 1. Ne 323-®3 «0O06 ocHOBax OXpaHBl 3I0pPOBBsl TpaknaH B Poccuiickoi
®enepanuny», nocraHoBieHueM IlpaButenbcTBa Poccuiickoit denepanuu ot 16
utoass 1997 1. Ne 729 «O6 yrBepxaeHun Ilomoxkenuss 00 yrojgoBHO-
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UCIIOTHUTEIbHBIX WHCIIEKIHSIX M HOpMAaTMBa MX IITATHOM YHMCIEHHOCTH,
npuka3oM MunuctepcrBa roctuuu Poccuiickoit @enepannn ot 20 mast 2009 r. Ne
142 «O0 ytBepxaeHnn MHCTPYKIIMU IO OpraHU3aI[MK UCIIOJIHEHUSI HaKa3aHUi U Mep
YTOJIOBHO-TIPABOBOTO  XapakTepa ©0€3 H30MAIUMU OT OOIIeCTBay, MPUKA30M
MunucrepctBa roctuunn Poccuiickoii @eaepaunn ot 11 okts6psa 2010 r. Ne 258
«O0 yTtBepxaeHnd MHCTPpYKIMU MO OpraHU3alliy UCTHOJHEHHs] HaKa3aHUs B BUJC
OTPaHUYECHHUS CBOOOBI).

2. Cynam crnemyer WUMETh B BHJAY, YTO PACCMOTPEHHUE W pPa3pelICHUE
BOIIPOCOB, CBSA3aHHBIX C HCIIOJIHEHHEM MPUTOBOpA, OCYIIECTBIsETCS B (opMme
IpaBOCYIUsi B OTKPBITOM CyneOHOM 3acelaHuH, 3a UCKIIOYEHHUEM CIIy4aes,
yKka3aHHbIX B 4dacth 2 crarbu 241 VIIK P®. B cBs3u ¢ 3TUM Cya pa3bsCHSET
y4acTHUKaM CyAeOHOro 3acefaHusi UX IpaBa, 0OsI3aHHOCTH M OTBETCTBEHHOCTh U
o0ecreyrnBaeT BO3MOXHOCTh OCYILECTBIIEHUs 3TUX mpaB (yacth 1 ctateu 11 VIIK
P®).

B cuny wactm 2 cratem 10 YUK P® npu wucnonHeHnn HakaszaHUAU
OCY>KJICHHBIM TapaHTUPYIOTCS TIpaBa U cBOOOIbI Ipaxkaad Poccuiickoit denepanuu ¢
U3BATUAMU W OTPAHUYCHUSIMH, YCTAHOBJIEHHBIMU  YTOJOBHBIM, YTOJIOBHO-
WCTIOJIHUTEIbHBIM M  MHBIM  3aKOHOAATeNbCTBOM  Poccuiickonn  ®enepanum.
[IpuMeHUTENBHO K peanu3allid OCYKIECHHBIMU IIpaBa Ha CYJEOHYIO 3aluTy
YTOJOBHO-TIPOLIECCYaJbHOE M YTOJIOBHO-UCIIOJIHUTEIBHOE 3aKOHOJATENbCTBO HE
COJIEPKUT KaKUX-TUOO M3BATUN WM OTPAaHUYCHUM M HE JOMYCKAeT MOHMKEHUS
YPOBHSI TapaHTUH TpaBa Ha CYJCOHYIO 3allIUTy JJIs OCYKJICHHBIX MPU pa3pelIeHUU
CyJIOM BOIIPOCOB, CBA3aHHBIX C UCIIOJIHEHUEM IIPUTOBOPA.

3. B Tex cnywasx, Korja JHIO, MOJaBIIee aleUIIIUOHHYIO0 KaJlo0y
(IpeficTaBIeHKE), OT3BIBACT e (ero) Ha ocHoBaHWM dacté 3 cratbu 389° VIIK PO,
IPY OTCYTCTBHH Kajl00 APYTUX JIUIl WIHM MPEACTABICHHS MPOKypopa perieHre cyaa
MEepBOM MHCTAaHUUM, Ucxoas u3 nojoxenuit crareu 390, 391 VIIK PO, cuurtaercs
BCTYIHUBLIUM B 3aKOHHYIO CHITY 110 UcTe4eHUH 10 CyTOK — cpoka ero o0xajaoBaHUs B
aneuIsiIuMOHHOM nopsake. [Ipu 3ToM He UMeeT 3HaueHus1, B KaKue CpOKH JI0 Hadasia
CyIeOHOro 3acejaHus cya aneuIIlMOHHON HHCTAHIIMU Kano0a Ui NpeCTaBIICHUE
OTO3BaHbI (B IMpejaesax CpoKa, YCTaHOBJICHHOTO JJisi 00XaJoOBaHUS, 10 WM MOCHe
HaIlpaBJICHHS YTOJIOBHOTO JeJia B CYy/I aleJUIALIMOHHON HHCTAHIIUH).

4. C yueroM monokeHmil wactm 2 crateu 391, wactm 2 crateu 389°
U I[yHKTa 53° crarem 5 YIIK PD IPOMEKYTOUHBIE CYJCOHBIC pEIICHHsS, HE
MO/JIEKAIINE CAMOCTOSITEIBHOMY OOXaJIOBaHUID B AaNeUIALIMOHHOM TOPSIKE,
BCTyNalOT B 3aKOHHYIO CHJIIly M oOOpamaroTcs K MCIHOJHEHUIO HEMEJIEHHO.
Nx 3akOHHOCTP U OOOCHOBAaHHOCTh MOTYT OBITh NPOBEPEHBI B aMNEUISLIMOHHOM
NOpAJIKE OJHOBPEMEHHO C IMPOBEPKON 3aKOHHOCTHU M OOOCHOBAHHOCTH UTOTOBOTO
penieHus o aemy.

5. PaccMarpuBas BONpPOCHI, CBSI3aHHBIE C 3aMEHOM Haka3aHUsi B cllydae
3JIOCTHOTO YKJIOHEHUSI OT €ro OTObIBaHUSA, CYJbl JIOJDKHBI BBISICHATH BCE
00CTOSITEIHCTBA, KOTOPHIE MOTYT TOBJIUATh HAa 3aKOHHOCTb MPHUHSTOTO PEIICHUS B
4acTH ONpENeNIeHUs CpOoKa WM pa3Mepa HEOTOBITOTO HaKa3aHWs WM YCIIOBUIA,
KOTOpBIE BJIEKYT HEOOXOIMMOCTh 3aMEHbI HaKa3aHU.
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Pa3bsicHUTH cyzaM, 4TO pelIEHHWE O 3aMEHE HaKa3aHWs [PUHHUMAETCA C
Y4eTOM XapaKTepa U CTEIeHH OOIEeCTBEHHOM OMAaCHOCTU MPECTYIUICHHUS, 32 KOTOPOE
JIULO OCYXJEHO, JUMYHOCTH BUHOBHOTO, a TaK)K€ MPUYHH, IO KOTOPHIM OCYKICHHBIM
YKJIOHSJICS OT OTOBIBAaHUS HA3HAYEHHOTO €My HAaKa3aHUs. ;.

5.1. Ilpu pa3pemienun Bompoca O 3amMeHe ITpada B COOTBETCTBUU C
MIOANYHKTOM «a» IyHkTa 2 crarbu 397 VIIK P® cimenyer mmers B BHIy, 4TO
cormacHo 4acth S5 crarbu 46 YK P® npyrum Haka3zaHueM 3aMEHSETCA TOJBKO
mrpad, Ha3HAYCHHBIM B KayeCTBE OCHOBHOTO HakazaHus. B ciyuyae Heymuathbl
mrpada, Ha3HAYEHHOTO B KAuyeCTBE JIOMOJHUTEIHLHOTO HaKa3aHWs, MPUHUMAIOTCS
Mepbl 0 MPUHYAUTEILHOMY B3bICKaHUIO MTpada (craths 103 deaepanbHOTO
3akoHa ot 2 okTs10ps 2007 roga Ne 229-03 «O6 UCTOTHUTEIHLHOM MPOU3BOJICTBEN ).

B cootBerctBuu ¢ yacthio 1 cratbu 32 YUK P® 3710CTHO YKIOHSAIOUIUMCS OT
yIiathl mrpada npu3HaeTcst OCyKICHHbIN, HE YIIaTUBIIUN mTpad 0e3 paccpouku B
TeueHue 60 KaJeHIapHBIX JTHEW CO JIHS BCTYIUICHUS IMPUTOBOPA B 3aKOHHYIO CHITY
WM TEpBYI0 4YacTh IuTpada € paccpouKO BBILJIATBI B 3TOT K€ CPOK JHMOO
OCTaBIIMECS YacCTH WTpada HEe MO3JHEE MOCIEIHEr0 JHS Ka)JA0ro MOCIEIyOIIEro
Mecla.

[Io cMbicy 3aKkoHa, YCTAHOBJIEHHWE JIPYTUX YCIOBUWA, KPOME HEYIIAThI
mTpadga B CpoK (HampuMmep, HEOJHOKPATHOE NPEAyNpeXICHUE OCYKIECHHOTO
CyI€OHBIMU MPUCTABAMU-UCIIOJIHUTEISIMU O BO3MOKHOCTH 3aMEHBI 1ITpada Ipyrum
HaKa3aHUEM, OTOOpaHHE y HEro OOBSICHEHUH O MpUYMHAX HEyIUlaThl mrpada,
NPEICTAaBIICHUE CBEICHUM 00 UMMYIIECTBEHHOM IIOJOKEHUU OCYXKJIEHHOTO U
UCTOYHUKAX €T0 JI0XOJIOB), IJIsi MPU3HAHUS OCYKJICHHOTO 3JI0CTHO YKJIOHSIOUTUMCS
oT ymiatkl mrpada He Tpedyercs. OMHAKO MPU PaCCMOTPEHUH BOIPOCA O 3aMEHE
mrpada, Ha3HAYEHHOTO B KAa4eCTBE OCHOBHOTO HAKa3aHWs, JPYTUM BHJIIOM
HaKa3aHUsl CyJly HEOOXOIMMO MPOBEPSTH JTOBOJBI O TOM, YTO OCYKICHHBIA HE
VKJIOHSJICSI OT YIUIaThl mTpada, a HE YIUIATWI €ro B CPOK IO YBAKHUTEIbHBIM
MPUYUHAM.

Pa3bsicHuth cymam, 4To cam TOo cebe (aKT OTCYTCTBUSI Y OCYXKIECHHOIO
JICHEXKHBIX CPEACTB HE MOXKET IMPU3HABATHCS YBAXKUTEIBHOW NPUYMHOU Jis
HeyIUiaTel mrTpada B CPOK. YBAKUTEIBHBIMU MPUYMHAMHU MOTYT CUUTATHCS TaKWE
MOSIBUBIIKECS TOCJIE TOCTAHOBIICHUS TMPUTOBOpa OOCTOSATEIBCTBA, BCIEACTBUE
KOTOPBIX OCYXKJICHHBIN JIMIIIEH BO3MOXXHOCTH YIUIATUTh IITpad B CpoK (Hampumep,
yTpara JeecrnoCOOHOCTH, HaXOXKJEHHWE Ha JICUCHUHU B CTAlIMOHAPHOM Jie4eOHOM
YUpEXKIACHUH, yTpaTra 3apa0oTKa WJIM HWMYIIECTBA BCJIEICTBHE OOCTOATEILCTB,
KOTOPBIE HE 3aBUCENH OT JIULIA).

5.2. Illtpad, Ha3HAYCHHBIH B KayeCTBE OCHOBHOIO HaKa3aHHs, 3a
HCKJIIOYEHUEM CJIy4aeB €ro Ha3HA4eHUs B pa3Mepe, HCUUCIIEMOM HCXOJIs U3
BEJIMYMHBI, KPATHOW CTOUMOCTH MPEAMETA WU CYMME KOMMEPUYECKOro MOAKYIa WU
B3SITKH, TIPU 3JI0CTHOM YKJIOHEHHHU OT €T0 YILJIaThl 3aMEHSETCs JI0ObIM (B TOM YHCIIE
HE TPEAYCMOTPEHHBIM CaHKIHUEW COOTBETCTByIOIIEH cTathl OCOOCHHOW wYacTu
YK P®) vHbIM OCHOBHBIM Haka3aHUEM, NpeaycMoTpeHHbIM cTaThed 44 YK PO,
KpoMe€ JIMIIeHUsT CBOOOABI. IIpu 5TOM JOJDKHBI YUYUTHIBATHCS OTpPAHUUYCHUS,
YCTAHOBJICHHBIC JIJI1 HAa3HAYCHUS OTJEIbHBIX BUJIOB Haka3zaHui ctarbsiMu OO1iei
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gyactu YK P® (B yactHOoCTH, yacThio 4 crarthu 49, yacThio 5 crathu 50, yacThio 6
cTathy 53, yactbio 7 crateu 537 YK PD).

[ltpad B pasmepe, UCUUCIIEMOM HCXOS U3 BEIMYUHBI, KPATHOW CTOMMOCTH
MpeIMETa WIA CyMME KOMMEPYECKOTO IMOJIKyNa WM B3SITKH, B CIy4ae 3JI0OCTHOTO
YKJIOHEHHSI OT €ro YIUIAThl 3aMEHAECTCS HaKa3aHWEM B TMPEJeNIaX CaHKIUU
cootBeTcTBYIONIEH cTaThu OcobenHoi yactu YK POD.

[Ipu ompeneneHuM BHUla U CpOKA HAKa3aHMS, KOTOPHIM 3aMeHsETCs mTpad B
ClIy4yae 3J0CTHOTO YKIIOHEHHSI OT €ro YIUIaThl, CIEAYeT NPUHUMATh BO BHUMAaHHE
pa3Mep Ha3HaueHHoro Iurpada M TOM €ro 4YacTh, KOTopas HE yIUIaueHa
OCY’KJICHHBIM.

5.3. Cpok HakazaHus, KOTOPBIM 3aMeHseTcs mTpad), HE MOXKET MPEBBIIIATH
BEPXHETO Mpeeia COOTBETCTBYIOLIErO BUAA HAKA3aHUS, YCTAHOBIEHHOTIO CaHKIUEH
ctatbu OcoOennoit wactu YK P®, ecnu Takoli BHUJ Haka3aHUS MNPeTyCMOTPEH
COOTBETCTBYIOIIEM HOpMOW. HwokHmI mpenen HakasaHUs, KOTOPBIM 3aMEHSIETCS
mTpad, B 3TOM cilydae HE MOXKET ObITh HM)KE HUBILErO Ipejiesia COOTBETCTBYIOLIETO
BHJIa HAKa3aHUs, YCTAHOBIICHHOTO caHKiuel ctatbu OcodenHoit yactu YK POD.

Ecnu HakazaHue, KOTOPBIM 3aMEHSIETCSl IITpad, HE MPETYCMOTPEHO CAaHKIIUEH
ctatbu OcobenHoi yactu YK P®, cpok 3TOro HakazaHusi HE MOXKET MPEBBILIATH
BEPXHETO Mpejiesia U He MOXKET ObITh HUXKE HUXKHETO Tpejielia, yCTaHOBJICHHBIX IS
Hero OOumeit yacteio YK PO.

5.4. B cnywae, korma 3aMmeHsieTcss 1mTpad, Ha3HAUYCHHBIH B KauyecTBe
OCHOBHOTO  HAaKa3aHHs, OJHOBPEMEHHO C  KOTOPhIM  OBUIO  Ha3HA4Y€HO
JIOTIOJTHUTENIbHOE Haka3aHue (MPEeayCMOTPEHHOE CaHKIMeW COOTBETCTBYIOIIEH
ctatbu Ocobennoit yactu YK P® unu Ha3Haue€HHOE B COOTBETCTBHUH CO CTAThIMHU 47
i 48 YK P®), noipkeH pemarsesi BOMPOC 0 3aMEHE TOJIBKO OCHOBHOTO HaKa3aHUS.
JIOMOJIHUTENbHOE HAaKa3aHWE, HA3HAYEHHOE [0 IPUTOBOPY CyJa, HCIOJHSIETCA
CaMOCTOSITENIBHO.

Pemrast Bompoc o 3ameHe mTpada, Ha3HAUYEHHOTO B KAa4eCTBE OCHOBHOIO
HaKa3zaHWsl HapsAy ¢ APYTMMH BUJAMU HaKa3aHUW MO COBOKYMHOCTH MPECTYIUICHUHN
WJIA TIPUTOBOPOB M MCIIOJHSEMOTO B COOTBETCTBHUM € 4acThbio 2 cratbu 71 YK PO
CaMOCTOSITENIbHO, CYJ TIPU ONPEACICHUM OKOHYATEJIIBHOTO HAaKa3aHWs JOJDKEH
HCXOAUTh W3 OOIIMX MPaBWJI, YCTAHOBJIEHHBIX cTaTbsiMu 69, 70 u yacthio 1 cTaThu
71 YK PO.

5.5. IIpu paspemienuu Bormpoca 0 3ameHe mTpada UHBIM HaKa3aHUEM CIIeAyeT
IPOBEPATh, MPUMEHSUIMCH JIM IIPU NOCTAHOBJIEHUU MPUTOBOPA MOJIOKEHUS YaCTH 5
ctatbu 72 YK P® B oTHOmEHMHM 5UIA, COMAEPXKABIIETOCS JO CyneOHOTO
paszOupaTenbCcTBa MO cTpakeil. B Tom ciydae, koraa pazmep mrpada ObuT Ha3HAYCH
C YYETOM CPOKa COJIEPKAHUS OCYKIEHHOTO MOJ CTPAXKEU, ITOT KE CPOK HE MOXKET
OBITH 3aUTEH B CPOK HaKa3aHUs, KOTOPHIM 3aMEHseTCs mTpad.

5.6. Ilpu paspelieHun Borpoca O 3aMeHe Tpada ApyruM BUIOM HaKa3aHUs
Cyly cieayeT MpOBepsATh COONIOJEHNE MPEAYCMOTPEHHBIX DeepaibHbIM 3aKOHOM
or 2 okTaops 2007 roma Ne 229-®3 «OO6 HCHOJHUTEIBHOM IPOU3BOJICTBE
TpeOOBaHUM WCIIOTHUTEIBLHOTO TPOU3BOJICTBA, B YACTHOCTU: (AKT BPYUCHUS
CyneOHBIM  TMPUCTABOM-UCIIOJTHUTEIEM  OCYXJIEHHOMY  TOCTAaHOBJICHUS O
BO30Y)KJICHUH HCIHOJHUTEIBLHOTO MpOU3BOACTBAa (Yactb 7 crtathu 103 3akona),
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yKa3aHue B MOCTAHOBJIEHUU 0 BO30YXICHUU UCIIOJIHUTEIBLHOTO
MPOM3BOJCTBA CPOKa JJIsl JAOOPOBOJIBHOTO HCHOJHEHHS TpeOoBaHMs 00 yruiaTe
mrpada (Jactp 5 ctatb 103 3akoHa), pa3bsICHEHUE B IMOCTAHOBIICHUU
MOCIICACTBHM HEyIIaThl mTpada B yKa3aHHbIN cpok (dacTh 6 ctatbu 103 3akoHa).

5.7. Cyn Bo3BpamiaeT CyAcOHOMY NPHCTaBY-UCIOJHHUTEIIO TPEICTABICHUAE
0 3aMeHe mTpada, HaA3HAYCHHOTO B KaueCTBE OCHOBHOTO HaKa3aHUs, MHBIM BHIOM
HaKa3aHMsI, €CITU YCTAHOBUT HAIM4YUE OOCTOSITENCTB, KOTOPhIE HE ObLIM M3BECTHBI
Cyl1leOHOMY MPHUCTABY-UCIOJIHUTEIN0, HO MOTJIM MOBJIMATh HA MPUHATHE PEIICHUS O
BHECEHUHU TPEACTABICHUS (HApUMEp, €CIIM OCYXJACHHBIM HAXOJIUJICS HA JICUEHUU B
CTaIlMOHAPHOM JIEUEOHOM YUPEIKICHUN ).

Eciu Kk ocyXIeHHOMY, 3JI0CTHO YKIOHSIOIIEMYCS OT yIUlaThl mTpada, ¢
Y4ETOM MOJIOKeHUM 4dacTu 4 cratbu 49, yactu 5 cratbu 50, yactu 6 cratbu 53,
qactu 7 crathu 53" mu6o wactu 5 crathu 46 YK PD He MoxeT ObITh IpHMEHEH
HUKAaKOM Jpyrod BUJ OCHOBHOIO HaKa3aHWUsA, CyJ OTKa3bIBAET B YAOBIECTBOPEHUU
MPEACTABICHHUS] CyA€OHOr0 MPUCTABA-UCIOJHUTENSI O 3amMeHe ImTpada HHBIM
HaKa3aHUEM.

Cya mnpekpalllaer MNpOU3BOJACTBO IO NPEACTABICHUIO, €CIH TOCIE €ro
BHECEHMsS]  BO3HUKIM  OOCTOSITENBbCTBA,  MPEMNATCTBYIOIIME  JalbHEHIIEMY
MIPOU3BOCTBY MO MPEICTABICHUIO (HAPUMEp, yIJIaTa OCYKJICHHBIM IITpada, B TOM
YHCJIE B X0JI€ PACCMOTPEHHUSI CYJIOM MPEACTABICHUS, UIH CMEPTh OCYXKAEHHOTO, N
OTMEHa OOBMHUTEIBHOIO MPUTOBOPA, WM U3MEHEHHE OOBUHUTEIBLHOTO PUTOBOPA B
4acTH, Kacarollencs Ha3HaueHUs HaKa3aHusl B BUe mrpada uin pazmepa mrpada).

5.8. B ciywasix, mpenyCMOTPEHHBIX MOAMYHKTaMH «0», «B», «I» MyHKTa 2
cratbu 397 VIIK P®, npu pemeHun BOMpPOCa O TOM, SBIISETCS JIA 3JIOCTHBIM
YKJIOHEHHE OT OTOBIBaHUS OOSA3aTEIbHBIX PAa0OT WM HCHPABUTEIBHBIX padoT,
a TaKke OT OrpaHMYEeHHs CBOOOMBI, Cy/laM HEOOXOAMMO MPOBEPSTH, MPUMEHSIUCH
JU K OCYXJIECHHBIM YTOJOBHO-UCIIOJIHUTEILHON WHCIEKIUEN MpeaynpexaeHus,
yKa3aHHbIE B 4acTH | crateu 29, yactu 2 crateu 46 n yactu 2 ctateu 58 YUK PO.

B orHomeHun smi, oOTOBIBarOIIMX ~ oOsi3aTeNbHBIE  PabOThl WU
UCIIpaBUTEIbHBIE PA0OTHI, CIEAYET BBISICHATH MPUYMHBI MOBTOPHOTO HApyLIEHUS
MopsiIKa M YCJIOBHM OTOBIBAaHHMS HAKa3aHUs MOCJI€ OOBSABICHUS OCYKIECHHOMY
NpEeAyNpeXIeHUsT B TUCbMEHHOM Buje (MOsIBIEHHME Ha paboTe B HETPE3BOM
COCTOSIHUM, MPOTYJ, YBOJBbHEHHE C PabOThl B IENSIX YKIOHEHHUS OT OTOBIBAaHUS
HaKa3aHUs, YKIOHEHHE OT OOSI3aHHOCTH COOOUIUTh 00 M3MEHEHHH MecTa padOoThI
WIA MECTa JXKUTeNbcTBa B TeueHue 10 gHel, HeBbIxoa Oojee BYX pa3 B TEUEHHUE
Mecslla Ha 00s3aTeNbHbIE padOThl 0€3 yBAXHUTEIBHBIX MPUYMH U T.0.), a TaKKe
Apyrue OOCTOSTENbCTBA, CBHUAETEIbCTBYIOIIME 00 YKIOHEHMH OCYXKIEHHOTO OT
paboTHI.

Heo0Oxoaumo UMeTh B BHJY, UTO OIpPaHUYEHHE CBOOOJbI 3aMEHSIETCS APYTUM
HaKa3aHUEM TOJIKO B TOM CJyyae, KOrJla OHO Ha3HA4€HO B KAayeCTBE OCHOBHOIO
HakazaHusi (dactb 5 crarbu 53 YK P®). 3mocTHOe ykjoHEHHE OT OTOBIBAaHUS
OrpaHu4eHusi cBOOObl, HA3HAYEHHOIO B KAauyeCTBE JIONOJIHUTEIBLHOTO HaKa3aHUS,
BJICUET YTOJIOBHYIO OTBETCTBEHHOCTH 110 yacTH 1 ctateu 314 YK PO.

YuuteIBasi, 4TO COrnacHoO MyHKTY «a» 4acTu 4 cratbu 58 YUK P® ykiionenue
OT OTOBbIBAaHUSI HAaKa3aHWS B BUJE OrpPaHUYEHHUs CBOOOABI MOXKET OBbITh MPU3HAHO
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3JIOCTHBIM  MOCJ€  IPUMEHEHHUS K OCYXICHHOMY YTOJIOBHO-
WCHOJIHUTEIbHOU VHCTIIEKIIUEN opUIUaTHEHOTO NPEAOCTEPEIKEHUS 0
HEJIOMYCTUMOCTH HAPYIICHUS YCTAHOBJCHHBIX CYIOM OTPaHHYCHUM, HEOOXOIUMO
BBISICHATh TPWYMHBI HApYIIEHWH TOpSAAKAa W YCIOBUWA OTOBIBAaHWS HaKa3aHUS,
JOMYIIEHHBIX KM TMocie O(QUIMAIbHOTO TMperocTepekeHus (HesBka 0Oe3
YBOKUTEIBHBIX MOPUYMH B  YTrOJOBHO-UCIOJTHUTEIBHYIO  MHCIEKIHUIO  JJIs
perucTpanuu, HecoOMieHue 0e3 YBaKUTEIbHBIX MPUYUH YCTAHOBJICHHBIX CYIOM
OTPaHUYCHHM, MPUBIICUCHUE K AJIMUHUCTPATUBHON OTBETCTBEHHOCTH 3a HAPYLICHUE
OOIIIECTBEHHOTO TMOpsiAKka U T.i.). Kpome TOro, mojjexar BBISICHEHUIO JpYyrue
00CTOSITENBCTBA, CBHUACTENLCTBYIOIIUE O HEXEIaHUM OCYKIEHHOIO OTOBIBATh
orpaHu4eHue cBoOOIbI.

5.9. B coorBeTcTBHUM ¢ 4acThiO 3 ctathu 49, yacTeio 4 ctathu 50 U 4acThiO 5
ctatbu 53 YK PO B ciydyae 370CTHOrO YKJIOHEHHUS JIMIIA OT OTOBIBAaHUS
00s3aTeNbHBIX PA0OT WJIM HMCIPABUTENBHBIX padOT JMOO OrpaHHYEHUs CBOOOJBI,
Ha3HAYEHHBIX B KauyeCTBE OCHOBHOTO BHJIa HaKa3aHWs, CyJl BIpaBE 3aMEHUTH
HEOTOBITBHIA CPOK KAXKJIOTO M3 ITUX BUJIOB HAKa3aHUS MPUHYIAUTEIbHBIMU paboTaMu
WM JIMIIEHHEM CBOOOABI Ha CPOK MEHEE 4YeM JiBa Mecsla (COOTBETCTBEHHO W3
pacueta OAWH JEHb JUIIECHUS CBOOOJBI WIM NPUHYIUTEIBHBIX PabOT 3a BOCEMb
4acoB 00s3aTEIbHBIX PadOT WIM TPU JIHA MCIPABUTENBHBIX pabOT MO0 1Ba JHS
OTpaHUYEHUS CBOOOIbI). ITU MOJOKEHUS TPUMEHSIOTCS CYJIOM HE3aBUCUMO OT TOTO,
IPEeIyCMOTPEHO JM HaKa3aHWE B BUJE NPUHYJIUTEIBHBIX pa0bO0T WM JUIICHUS
cB000/IbI cankiuen cratb OcobenHoi yactu YK P®, nmo kotopoii ObU10 Ha3HAYEHO
HakazaHue. [Ipu 5ToM 3aMeHa Ha3BaHHBIX BHUJIOB HaKa3aHUSl JUIICHUEM CBOOOJIbI
JOMYCKAaeTCsl U B OTHOIIEHUU TE€X OCYKJICHHBIX, KOTOPHIM B COOTBETCTBHM C
yacTeio | ctateu 56 YK PO He MoXeT ObITh Ha3HAYEHO HAaKa3aHUE B BUJE JIAIICHUS
CBOOO/BI.

VkazaHHbple NpaBuja PacHpPOCTPAHSIIOTCS HA CIy4Yad 3J0CTHOTO YKIOHEHUS
JUIa OT OTObIBaHUS 00s3aTENbHBIX PA0OT WM MCHPABUTEIbHBIX pPadOT MO0
orpaHu4eHusi cBoOO/Abl, HA3HAYEHHBIX B COOTBETCTBUU C 4acThio 5 crtathu 46 YK
P®. [Ipumenenue numieHuss cBOOOJbI B TaKUX CIydasX JOIMYCKaeTcs, Jdaxe Korjaa
mTpad Mo MPUTOBOPY CyAa Ha3zHAyalCs HE B KpaTHOM BeauuuHe. CpoK HakazaHUs
MIPU 3TOM HCUUCIACTCS WCXOJS M3 HEOTOBITOM YacTU CpOKa Haka3aHUs, KOTOPHIM
ObLI 3aMEHEH WTpad, a He U3 pa3mepa mrpada.

Cynam crenyer UMETh B BUJY, UTO MOJIOKEHUS 4YacTh 3 craTthu 49, yactu 4
cratbu 50 m wactu 5 cratbu 53 YK P® HenpuMmeHUMBI K TE€M KaTerOpusM
HECOBEPILICHHOJETHUX OCYXIEHHBIX, KOTOPHIM B COOTBETCTBHM C YacCTblO 6
ctatbu 88 YK PD He MokeT ObITh HA3HAYEHO HAKA3aHUE B BUJIC JTUIICHUSI CBOOO/IBI.

5.10. Ilpu 3ameHe HEOTOBITOrO HakKa3aHUS B BHUAC O0SA3aTEIBHBIX padoT,
WCIIPAaBUTEIBHBIX Pa0OT WM OTPAHMYEHHUS CBOOOJbI, HA3HAUYEHHOTO B KA4YECTBE
OCHOBHOTO BHJIa HaKa3aHWs, JUIIEHUEM CBOOOJBI B CPOK OTOBIBAHUS OCYXKIECHHBIM
HaKa3aHWs B BUJIC JIMIICHUS CBOOOJbI HE BKIIIOUACTCS BPEMSI COJEPKAHUS €ro MO/
CTpakei, KOTOpoe ObUIO 3a4YTeHO NpH IMOCTAHOBJIEHMHM IPUTOBOpa, a BpeMs
CaMOCTOSITEJIBHOTO CJIEOBAHUSI OCYXKIAEHHOTO B KOJIOHUIO-TIOCEJIIEHUE BKIIOYACTCS
(dacth 3 craThu 75" YUK P®). Ecnu ocyXI€HHbBIN CKPBUICS C MECTa KUTEJIbCTBA U
ObLT 3a7iep’KaH, TO YKa3aHHbBIA CPOK MCUMCISETCS ¢ MOMEHTa €ro (pakTH4ecKoro
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3anepxkaHusi. He OTOBITBIN OCY)XIEHHBIM CPOK HaKa3aHWUs CJlEeAyeT WCUUCIATh
UCXOs U3 CpoKa (PaKTUUECKH OTOBITOrO UM HaKa3aHWs, YKa3aHHOTO B MaTepuaiax,
MPEACTABICHHBIX  YTOJIOBHO-UCIOJHUTENbHON  HMHCHEeKuuend. (OOOCHOBAHHOCTH
VCUYHUCIICHHS TAKOTO CPOKA MPOBEPSAETCS CYIOM.

5.11. OOpaTuTh BHUMaHHUE CYIOB HA TO, YTO UCXOJs U3 IMOJIOKEHUN YacTH 6
crateu 531 VK P®, vacreii 3, 5 cratbu 60" u crarsu 60 YUK P®, a Takxke yactu 1
ctathu 396 U myHKTa 2! craren 397 VIIK PO BONPOC O 3aMEHE HEOTOBITOW YacCTH
OPUHYIUTEIBHBIX PabOT JMIIEHUEM CBOOOJBI pa3peliaeTcs B Ciaydasx MpU3HAHUS
OCYXJEHHOTO 3JIOCTHBIM HapylIMTElIeM TMOpsiAka ¢  YCJIOBUM  OTOBIBaHUS
OPUHYIUTEIBHBIX padOoT MO0 YKIOHEHUS OCYXKJIEHHOTO OT MX OTOBIBAHUS CYAOM,
MIOCTAaHOBHUBIIIUM IPUTOBOP, B MOPSAKE, yCTaHOBIEHHOM cTathel 399 VIIK PO.

Pa3zpemiass Bompoc O 3aMeHE HEOTOBITOM 4YacTH NPUHYIAUTEIbHBIX padoT
JNIMIICHAEM CBOOObI, CYX IpOBEpSCT HAIMYHE YCTAHOBICGHHBIX CTaThell 60
YUK P® ocHoBaHU AJi1 TMPU3HAHUS OCYXKJICHHOTO K MPUHYAUTEIbHBIM paboTam
3JIOCTHBIM HApYyIIMTEJEM MOPSAKAa U YCIOBHA OTOBIBAaHWS ATOTO BHJlA HaKa3aHWUS,
a TaKKe COOJIIOJICHHE YCIOBUM W MPOUEAYphl MPU3HAHUA JHIA TAaKOBBIM JHOO
OCHOBAHHM, YCTaHOBJICHHBIX CTAThEN 60" VUK PD, st IIPU3HAHUA OCYXKIEHHOTO
YKJIOHSAIOIIUMCS OT €r0 OTOBIBaHMUSI.

6. Bun ucnpaBUTENHHOTO YUpEXKIEHHS MpH 3aMEHE HakKa3aHUs B BHIE
00s3aTeNbHBIX Pa0O0T, HCIPABUTENBHBIX pa0OT WM OTrPAaHUYEHHUS CBOOOJBI,
Ha3HAYEHHOTO B  KAuyeCTBE OCHOBHOTO HAaKa3aHUs, JIMIIEHHEM CBOOOJbI
ONpPENEIISIETCS B COOTBETCTBUU €O cTaTher 58 YK POD.

7. Ecnu Ha3HaueHHOE OCYKJEHHOMY HaKa3aHHE B BUJAE JIMIICHHUSI CBOOOJIBI
obu10 3amMeHeHo B mopsake crtatb 80 YK P® orpanmyenuem cBoOOAIBI, OT
OTOBIBaHMSI KOTOPOTO OH 3JIOCTHO YKJIOHSJICS, CYJ MO MpPEICTaBICHUIO YrOJOBHO-
UCIIOJIHUTEJIbHON MHCIEKIIMA PACCMaTPUBAET BOIPOC O 3aMEHE JAHHOIO HaKa3aHWUs
nuieHruemM cBooosl (dacts 5 ctateu 58 YUK POD).

8. Uckmtouen nmoctanosneHuem [lnenyma ot 17 Hosiopst 2015 1. Ne 51.

9. Ecnu yCIIOBHO OCYXIEHHBIN CKpBUICS OT KOHTPOJS, CYZ, paccMaTpuBas
MPEACTABICHUE  YTOJOBHO-UCIIOJHUTENIBHOW HWHCIEKIMM WM  KOMaHJOBaHUS
BOMHCKOM 4YacTH 00 OTMEHE YCJIOBHOTO OCYKJEHHS W HCIOJHEHHWU HaKa3aHuS,
Ha3HAYeHHOro Mo mpuroBopy cyaa (nyHkt 7 crtateu 397 VIIK P®), nomxen
HUCXOIUTh U3 TonoxeHus yactu 6 cratbu 190 YUK P® 0 ToOM, 4TO CKpBIBAIOIIUMCS
OT KOHTPOJISl MPU3HAETCS YCIOBHO OCYXJIECHHBIN, MECTO HAXOXJACHHS KOTOPOrO HE
YCTaHOBJIEHO B TeueHue Oosee 30 nHen.

Cyay Takxe creayeT TMpOBEpATh MOJIHOTY MPOBEAEHHBIX YIOJOBHO-
WCTIOJTHUTENIbHOW MHCHIEKIMEN B COOTBETCTBUU € 4dacThio 5 cratbu 188 YUK PD
MIEPBOHAYAJIBHBIX MEPONPHUATHII 1O YCTAHOBJEHUIO €ro MECTa HaXOXACHUS |
NpUYMH YKJIOHeHusA. K TakuMm MeponpusiTusM, B YACTHOCTH, OTHOCSATCS OIPOCHI
POJICTBEHHUKOB, COCEIEed M JPYruxX TpakIaH, KOTOPHIM MOXKET OBbIThb YTO-JHOO
U3BECTHO O MECTE HAXOXKJIEHUS YCIOBHO OCY>KJIEHHOTO, MPOBEPKA 10 MECTY pabOThI
(yueObl) OCYXXIIEHHOTO, 3ampochl B pa3iMyYHbIe OpraHuzanuu (agpecHoe Oopo,
BOEHKOMAThI, MOPI'Y, OOJIbHMIIbI, OpraHbl BHYTPEHHHUX jei). Eciu mpoBeaeHHBIX
MEPOTIPUATUNA ISl BBIBOJIA O TOM, YTO OCYXXIECHHBIH CKpbUICS OT KOHTPOJI,
HEJ0CTATOYHO, TO CYJ OTKA3bIBAET B yJIOBJIECTBOPEHUH MPEACTABICHUSI.
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C yuerom nonoxenuii cratbn 18" YUK P® 00bsiBICHHE PO3BICKA YCIOBHO
OCYXJEHHOI0, CKPBIBLIETOCS OT KOHTPOJS, HE OTHOCUTCS K YHCIY BOIPOCOB,
MOJIEXKAIINX PACCMOTPEHHUIO CYJOM MPU UCIIOJIHEHUH IPUTOBOPA.

10. Pemienne 06 OoTMEHE YCIOBHOTO OCYXACHHS M HCIIOJIHEHUWU HaKa3aHUf,
Ha3HAYE€HHOI'O [0 TMPUIOBOPY CyAa, B OTHOIIEHHWH YCJIOBHO OCYXIEHHOTIO,
CKPBIBILIETOCS. OT KOHTPOJS B TEUEHHUE HCIBITATEIILHOTO CpPOKa, MOXET OBITh
NPUHATO CYAOM W B ClIy4yae, KOrJja pacCMOTPEHUE JIaHHOIO BOIpoca
OCYILIECTBIISIETCSA 10 UCTEUYEHUH YCTAaHOBJICHHOTO €MY UCIBITATENBHOTO CPOKA.

11. Ecnu B X0/le pacCMOTPEHUS CYJIOM IMPECTaBICHUSI 00 OTMEHE YCIOBHOTO
OCYXJCHHUSI B COOTBETCTBUU € 4acThio 3 cratbu 74 YK PO Oyner ycTaHOBIEHO, YTO
(GakThl HapyUIEHUS YCJIOBHO OCYXKJIEHHBIM OOIIECTBEHHOIO TMOpSAKAa WM
HEUCIIOJIHEHHSI BO3JIOKEHHBIX HA HEro CyJaoM OO0S3aHHOCTEH HE HOCHUIIHU
CUCTEMAaTHYECKOrO0 XapakTepa, OH TMPUHSI MEPhl K TPYIOYCTPOWCTBY, K
MIPOXOXKJICHUIO Kypca JICYEHHs OT aJKOroJiM3Ma, HAPKOMAaHUU U T.I., HE CKPBIBAJICA
OT KOHTPOJI, TO CyJI BIpaBe C YYETOM MHEHHUS MPEACTABUTENS YTrOJIOBHO-
WCIIOJIHUTEJIbHOM HMHCIIEKIUHU (MIPEACTaBUTENS] KOMAHJIOBaHUS BOMHCKOM YacTH) H
MPOKYpOpa, NPH €ro y4acTUH B CyA€OHOM 3aceJaHuu, HE OTMEHSSA YCIOBHOTO
OCYXIEHUS, MPOJJINTh YCIOBHO OCYKJIEHHOMY MCHBITATEIbHBIM CpOK (YacTb 2
ctatbu 74 YK POD).

11.1. ITo cMbIcay 3aKOHA YCIOBHOE OCYXKJIEHUE MOKET ObITh OTMEHEHO, €CIIU
OCYXJCHHBI, HECMOTpS Ha NPEAYNPEXKICHHUE, IPOAODKAET YKIOHATHCS OT
UCTIOJTHEHUSI BO3JIOKEHHBIX HA HEro CyJoM OOs3aHHOCTEM /MO0 JOIMyCcKaeT
HapylleHHe OOIIECTBEHHOTO TMOpsJKa, 3a KOTOPOE€ OH MPUBJIEKAETCS K
aAMUHUCTPATUBHON OTBETCTBEHHOCTH.

Cynam ciieyeT UMETh B BUJY, UTO MCXOMS M3 MOJOXKEHUN YyacTu 3 cratbu 74
YK P® u yactu 5 crareu 190 YUK PO npu pazpemienun Bompoca o0 OTMEHE
YCIOBHOTO OCYXJIEHHSI JOJDKHBl YYUTBIBATHCS BCE COBEPUIEHHBIE YCIOBHO
OCYXJECHHbIM B TEUYEHHE HCIBITATEIbHOIO CpPOKAa HapyleHUs OOUIECTBEHHOTO
MopsiiKa, 3a KOTOpbIE OH MPUBJIEKAICS K AAMUHUCTPATUBHOM OTBETCTBEHHOCTHU
(c yueroM ycraHoBiaeHHOTo crtatbeil 4.6 KoAIl P® cpoka), nub0 ¢akrbl
HEHWCIIOJIHEHMS BO3JIO’KEHHBIX Ha HETO 00sI3aHHOCTEM, B TOM YHCIIE U 0 OOBIBICHUS
YCIOBHO OCYKJIEHHOMY MpENyNpexAeHUs, MO0 MPOAJICHUS €My HCIBITATeIbHOTO
CpOKa, TM0O0 BO3JIOKEHUS HA HETO JOMOJIHUTENbHBIX 00513aHHOCTEN.

12. Ilpu paccMoTpeHHH BoOIpoca, ykazaHHoro B myHKkTe 7 ctathu 397 YIIK
P®, korna ycinoBHO OCyKIE€HHOMY Ha3HAa4€H JOIOJIHUTENbHBIN BUJl HAKa3aHUA U J10
VCTEYEHUSI HCIBITAaTEIbBHOTO CpOKAa OH CBOMM IIOBEJEHHMEM JIOKa3aJl CBOE
WCIpPABIIEHUE, CyJ NPUHUMAET pelIeHHe 00 OTMEHE YCIOBHOIO OCYXACHHS U O
CHATUU C OCYXJAEHHOro cyaumoctu (dacte 1 cratem 74 YK P®) nums nocie
OTOBITHS UM JOTOJIHUTEIBHOTO HAaKa3aHHUS.

13. B cootBerctBrM ¢ yacThio 7 ctathu 73 YK P® u Ha ocHOBaHMU MyHKTa 8
cratbu 397 YIIK PO cyn no npencTaBieHUIo Oprada, OCyleCTBISIONIEr0 KOHTPOJIb
3a MOBEJECHUEM YCIOBHO OCYXKJIEHHOT'O, MOKET B T€UEHHE HCIBITATEIBLHOTO CPOKa
OTMEHUTH MOJHOCTHbIO WJIM YACTHYHO JIMOO JOMOJHUTH pPaHEe YyCTAHOBJIEHHBIE IS
YCIIOBHO OCYXEHHOTO 00sS3aHHOCTH.
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Cyn BopaBe OTMEHUTH MOJIHOCTHEO WJIM YaCTHUYHO BO3JIOKEHHBIE HA YCIOBHO
OCYKJIEHHOTO O00OSI3aHHOCTH, €CJIM YCTAHOBUT, HAIIPUMEP, YTO YCIOBHO OCYKICHHBIN
J0OPOCOBECTHO  BBIMIOJHSET BO3JIOKEHHBIE Ha HEr0 CyIOM O00sI3aHHOCTH,
MOJIOKUTEIBHO XapaKTePU3yeTCs IO MECTY JKHTEIbCTBA, pPadOThI, y4eObl WIH
CIy>kOBbI, >Kaj00 Ha ero MOBeJCHHE HE MOCTYMANOo, a TAKXKE €CIU YCTAHOBUT MHBIC
00cTosTENbCTBA (OEPEMEHHOCTh UJIH POKJICHHE PEOCHKA, IOCTUKEHUE TIEHCUOHHOTO
BO3pacTa, UHBAJUAHOCTD U p.).

JIOMOTHUTE paHee YCTaHOBJIEHHBIE ISl YCIOBHO OCYKIEHHOTO OOS3aHHOCTH
Cyll BIpaBe, €ClU MPUAET K BBIBOAY, YTO YCJIOBHO OCYKICHHBIA HE OTYUTHIBAJICS
nepel] yroJIOBHO-UCIIOJHUTEIbHOW HWHCIEKUMEW WM KOMAaHJOBAHHEM BOMHCKOW
YacTU O CBOEM IIOBEJICHHHM, HE WCHOJHJI BO3JIOKEHHBIE HA HEro CYyAOM
00s13aHHOCTH, HE SIBJISLJICS IO BBI30BY B YrOJIOBHO-HCHOJHUTEIBHYIO MHCIEKIIMIO, a
TAaKK€ €CIIM  YCTAaHOBUT WHBIE  OOCTOSITENICTBA, CBUACTEILCTBYIOIIME O
LEJIECOO00PA3HOCTH BO3JIOKEHHSI HA YCJIOBHO OCYKJIEHHOIO JPYTHUX OO0S3aHHOCTEH
(gacth 2 cratbu 190 YUK PD).

14. Tlpu paspermieHry BOPOCOB, YKa3aHHBIX B MyHKTE 8' craTh 397 VIIK PO,
CIEeAyeT UMETh B BUAY, 4TO B criry yactu 3 cratbu 58 YUK P®, npunumas pemienue
O JIONIOJIHEHUH PaHEE YCTAHOBJIEHHBIX OCYXIEHHOMY OIPAaHMYEHUM, CYJ BBISCHAET,
KaKhe MMEHHO HapylleHWs, ykazaHHble B yactu 1 ctaten 58 YUK P®, nomymieHs
OCYXKJICHHbIM ~ JIMOO Kakue€ MHBbIE OOCTOATENbCTBA  CBHUJACTEIBCTBYIOT O
[I€JIECOO0PA3HOCTH TAaKOr0 pelIeHUs (Hampumep, OCYKIACHHBIM OTPHULATEIbHO
XapaKTepU3yeTcs, UMEET CKJIOHHOCTb K YMOTPEOJEHHIO CHUPTHBIX HAIHUTKOB), U
YKa3bIBAET B [IOCTAHOBJICHUU MOTHBBI IIPUHATOTO PELICHUS.

15. Pemas Borpoc 006 OCBOOOXIEHWU OT HaKa3aHUS B CBSI3U C UCTECYCHUEM
CPOKOB JJaBHOCTH OOBHMHUTEIHHOTO MPUTOBOPA B COOTBETCTBUU cO cTartheir 83 YK
P® (mynkt 9 crateu 397 YIIK P®D), cyn npoBepseT, He YKIOHSIICS JI OCY>KICHHBIN
OT OTObIBaHMSI HakazaHus. OCyXICHHBIH MOXET ObITh OCBOOOXJIEH OT HaKa3aHUs
JUIIb B TOM CJy4ae, €clid MPUroBOp HE ObLT MCIOJIHEH MO HE3aBUCAILIUM OT HEro
MPUYUHAM.

16. Cymam crnemyer uMeTh B BHAY, YTO TPH PACCMOTPEHHH BOIPOCOB,
ykazaHHbIX B MyHKTe 13 crateu 397 VIIK P®, cmaryenue HakasaHWs BCIEICTBUE
W3/IaHHUSI YTOJIOBHOTO 3aKOHA, HMEIOMIEro OOpaTHYH CHIly, Mpearnoiaraer
MpUMEHEeHne o0IMX Hauajal Ha3HAYEHUsl HaKa3aHUsl.

17. Pemas Bompoc 00 OCBOOOXAECHMM OCYXJACHHOIO OT HakKa3aHHUs WU O
CMSTYEHUM €My HAKa3aHWs BCJICACTBHE W3[aHUS YIOJIOBHOIO 3aKOHA, MMEIOILIErO
oOpaTHyIO0 CHUJTy, CyJ OCHOBBIBA€T IMOCTAHOBJEHHE TOJHKO Ha OOCTOSATEIbCTBAX,
YCTaHOBJICHHBIX BCTYNUBIIMM B 3aKOHHYIO CHJIy IPUTOBOPOM CyZa, Ha3HAYMBILIETO
HaKa3aHWe, M HE BIpaBE OICHUBATh MPABUIBLHOCTH MPUMEHEHUS 3TUM CYyIOM
YTOJIOBHOT'O 3aKOHA.

Ecnu B xolle pacCMOTpEHHUs X0JaTalCTBAa OCYKIEHHOTO JIMOO MpEeACTaBICHUS
YIOJHOMOUYEHHBIX OpPraHOB WM JOJDKHOCTHBIX JIMI OYJeT YCTaHOBJICHO, 4YTO
U3JIaHHBI 3aKOH HE YJIy4llaeT IMOJO0KEHUE OCYXKIEHHOTO, TO CYJ BBIHOCUT
NOCTaHOBJIEHHE 00 OTKa3e B YJOBJIETBOPEHHMHM TaKOr0 XOJaTalCTBa WJIU
IPEICTaBIICHUS.
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Komuss  mocraHoBieHUss  Cyna, BBIHECEHHOTO MO BOIIPOCAaM, YKa3aHHBIM
B nyHkre 13 crateum 397 VIIK PO, HanpaBisercs Kak B OpraH, HCHOJHSAIOLINN
HaKa3aHWe, TaKk M B Cy[, IOCTAHOBUBIIUN MPUTOBOP, AN MPHOOIICHUA K
MaTepHUaliaM yroJIOBHOTO JIeJa.

18. B cayyae mOBTOpPHOTrO OOpalieHHsi OCYKJIEHHOTO C XOAaTaiicTBOM 00
OCBOOOKICHUH OT HaKa3aHUs WIM O CMITYCHUH HaKa3aHUsl HAa OCHOBaHHUHM MyHKTa 13
cratbu 397 VIIK P®, xorma mo XoxaTauCTBy, 3asBICHHOMY paHEE IO TEM Ke
OCHOBAaHMSIM, CYJOM YX€ BBIHECEHO TIIOCTaHOBJIEHHE 00 OTKa3e B €ro
YIOBJIETBOPEHUHU, TAKOE XOJATaliCTBO PACCMOTPEHUIO HE TMOJJEKUT U B €ro
OPUHATUU AOJKHO OBITh OTKa3aHo. Eciu ykazaHHOE 00CTOSTENHCTBO YCTAHOBIIEHO B
XOJIE PAacCCMOTPEHUSI CYJIOM XOAAaTalCTBA OCYKJIEHHOTO, TO IPOU3BOACTBO IO
TaKOMY XOAATalCTBY MOJICKUT NPEKPALIEHUIO.

19. B Tex ciyyasx, Korja HOBBIM YyTOJOBHBIH 3aKOH, YCTPaHSIOIIMMA
MPECTYNHOCTD JESHUS, CMATYAIOIINNA HaKa3aHUE WM MHBIM 00pa3oM yiIy4Ilarouui
IOJIOKEHUE  JIMIA, COBEPIIMBIIETO TMPECTYIUIEHWE, HE TMPUMEHEH CYAOM,
MMOCTAaHOBUBLIMM TMPUTOBOpP, TAaKOM BOMPOC HE MOMKET OBITh PACCMOTPEH IO
MpaBujaM, yCTaHOBIICHHBIM Ty1aBo 47 YIIK P®.

20. Cyn BmpaBe B MOPSIIKE MCIIOTHEHUS MPUTOBOPA CMATYUTH OCYKICHHOMY
HaKa3aHWe, Ha3HAYEHHOE 0 COBOKYITHOCTH IIPUTOBOPOB Ha OCHOBaHWU cTaTtbu 70
YK P®, a Takxe 0 COBOKYITHOCTH NPECTYIUIEHUH HA OCHOBAHUM YacCTH S5 CTaTbu 69
YK P®, korga paHee CyIoM B NOPSAJIKE HCIIOIHEHUS NPUTOBOPAa WM CyJIaMH
KaCCallMOHHOM, HAJA30pHOM MHCTAHLMN NPEIbITyIIUNA MPUTOBOp ObUI U3MEHEH CO
CMSITUEHUEM HA3HAUEHHOTO HaKa3aHUs (HalpUMep, €CIU MPEeAbLAYLIMI MPUTrOBOP
IPUBEJICH B COOTBETCTBUE C HOBBIM YTOJIOBHBIM 3aKOHOM).

21. Cornacuo yactu 7 crateu 44 YUK PO u Ha ocHOBaHuu myHKTa 14 crathu
397 VIIK P® c xomaTaiiCTBOM O CHIDKEHHMHM pa3Mmepa yAEp>KaHUi U3 3apaOOTHOMN
IJIAThI OCYXKJAEHHOTO B CIIy4Yae YXYJIICHHUS €ro MaTEPUalIbHOTO ITOJOKEHUS BIIPABE
oOpamiatbCsi B CyJ YTrOJOBHO-UCIIOJHUTENbHAS MHCIEKUUSA, OCYXICHHBIH K
UCIIPAaBUTEIbHBIM paldOTaM WM aJMUHHUCTpAIMsl OpraHu3alli, B KOTOPOH OH
paboTaer.

O0 yxXyouleHud  MaTepHAIBHOTO  TOJIOKEHUS  OCYXKAEHHOTO  MOTYT
CBHUJIETEIILCTBOBATh, HAIPUMED, TOHECEHHBIE UM MaTEPUAJIbHBIE 3aTPAThl B CBSI3U C
OOJIE3HBIO WM TPAaBMOM KaK CaMoOro OCYXAEHHOrO0, TaK M YJIEHA €ro CEMbH,
NpU3HAHUE WHBAIMJIOM TPYIOCIIOCOOHOTO WJIEHA CEMbH, POXKJIEHUE peOEHKa WM
NOSIBJIEHUE Y OCYXKIEHHOTO JPYTMX WXKIUBEHLEB, B3BICKAHHE C HErO AJMMEHTOB,
CHIDKEHHE pa3Mepa 3apabOTHOM IUIaThl, YHUYTOXKEHHE HUMyLIecTBa JHOO
NpUYMHEHHE yIIepda OCYKIEHHOMY M €ro CeMbe B pe3ylibTaTe IMoxapa WU
CTUXHIHOTO O€JICTBUSI.

Pemenue o CHM>KEHUM pa3Mepa yIEp KaHW MPUHUMAETCS CYAOM C YYETOM
BCEX JIOXOJOB OCYKJICHHOTO.

21.1. Ucxons n3 nmonoxxkenuii crareit 396 u 446° YIIK P®D B ux B3aUMOCBSI3H B
cllydae HeyIUlaThl JIMIIOM CyJaeOHOro mTpada, Ha3HAYeHHOrO0 B KAaueCTBE MeEpbI
YrOJIOBHO-TIPABOBOTO XapaKTepa, MpeayCMOTpeHHOi craTbeil 104* YK Pd, pemrenne
00 OTMEHE MOCTAHOBJICHUS WJIM ONIPEAENICHUs O IPEKPAIIEHUH YTOJOBHOTO Jeia Ui
YTOJIOBHOIO MIPECIEAOBAHUS U HA3HAYEHUU MEPBI YTOJIOBHO-IIPABOBOTO XApAKTEPA B
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BUJE cyneOHoro mrpada MpUHUMAETCS Ha OCHOBAaHHHU PEeICTaBICHUS
CyieOHOr0O MPUCTABA-UCIIOIHUTENSL CYJIOM, K MOACYJHOCTA KOTOPOTO OTHOCHUTCA
YTOJIOBHOE JEO.

21.2. OOpatuTh BHUMaHHUE CyJOB Ha TO, YTO YTOJOBHO-TPOIECCYaTbHBIM
3aKOHOM HE€ TPEAYCMOTPEHO TPOJJICHUE CpPOKA WCIOJHEHUSI PEIICHHUS O
MPUMEHEHUH MEPHI YTOJIOBHO-TIPABOBOTO XapakTepa B BUAE cyAcOHOoro mrpada, a
TaKXe OTCPOUYKA WIIH PACCPOUKA UCTIOTHEHUS TAKOTO PEIICHUS.

22. O6paTuTh BHUMaHUE CYJIOB Ha TO, YTO KAXK/IbII MPUTOBOP MO JIETy JOJKEH
coJiepKaTh B cebe OTBETHI Ha BCE BOMPOCHI, KOTOPHIE MOAJIEKAT Pa3pelICHUIO MpU
ero mocTtaHoBjeHUU corjacHo cratbe 299 VIIK P® u kotopeie TOKHBI OBITH
pEelIeHbl M H3JI0KEHBI TaK, YTOObI HE BO3HUKAJIO 3aTPYJHEHUU MPU HCIIOJTHEHHUH
npuroopa. Mcxons u3 3Toro u ¢ y4etom mnojioxkeHui myHkra 15 craren 397 VIIK
P® cynp! BripaBe B nopsiake, npeaycMoTpeHHoM cratherd 399 VIIK P®, pazpemnts
BOIIPOCKI, KOTOPHIE HE 3aTParuBaroT CYIIECTBO MPUTOBOPA U HE BIEKYT YXYIIICHUE
MTOJIOKEHUS OCYKJIEHHOT0, HAlIpUMED:

a) O TPUMEHEHWW aKTa 00 aMHHUCTHH, €CIIH TPUMCHCHHE €ro SBISETCS
00s13aTeNIbHBIM W CYJl TIPU IMOCTAHOBJICHWHM IMPUTOBOPA HE BXOAMWI B OOCYXKICHUE
ATOro BOMPOCA;

0) o0 OTMEHe Mepbl MpecedeHuss B CIlydasX, KOTJa MpU OINpaBIaHUU
MOJICYIMMOTO WJIM OCYXIEHUU €r0 C OCBOOOXKIECHHEM OT HaKa3aHUs B MPUTOBOPE
CyJla HE COJIEPKUTCS yKazaHhe 00 OTMEHE MEphI MPECECUCHUS;

B) 00 oTMeHe Mep oOecreueHuss TpakIaHCKOTO HUCKAa WIM BO3MOKHOU
KOH(UCKAIIMU UMYIIIECTBA, €CIU MPU BHIHECEHUU ONPABAATEIILHOTO MIPUTOBOPA UITU
OTKa3e B HCKE MO0 HENPUMEHEHUM KOH(MUCKAIMKU TPUTOBOPOM OSTH MEPHI HE
OTMEHEHBI;

T') 0 3aUeTe BPEMEHHU COJICPIKAHUS MO CTPaXKeH B CPOK OTOBIBAHUS HAKA3AHMS,
€CJIU Cy/1I0M ObLjla JOMYIIEeHAa HETOYHOCTh IIPH €r0 UCUUCIICHUH;

1) O 3ayeTe OTOBITOrO HaKa3aHUs MpU HA3HAUYCHUM HaKa3aHUS TI0
COBOKYITHOCTU TPUTOBOPOB, €CJIM TaKOW 3a4eT HE MPOU3BEIICH MPUTOBOPOM Cyja
100 MPOU3BE/ICH HETOYHO;

€) O BEIIECTBEHHBIX JI0KA3aTEJIbCTBAX, €CJIM ATH BOMPOCKHI HE PEIIEHBI CYI0M B
MIPUTOBOPE;

) 00 ompeeieHuU pa3Mepa U paclpeesIiCHUH MPOIECCyabHBIX U3JIEPKEK,
€CJIM 9TH BOIMPOCHI HE MOJTYUYUIIN Pa3pEeIICHUs B IPUTOBOPE CY/Ia;

3) o0 omiare TpyJa 3allMTHUKA, YYaCTBOBABILETO B JeJ€ IO HAa3HAYEHUIO
CyJZia, €CJId 3TOT BOIIPOC HE pa3pelieH OJJHOBPEMEHHO C BHIHECEHHEM IIPUTOBOPA;

M) 0 Cyap0e JeTel OCyKIEHHOT0, OCTaBITUXCs 6€3 HAJ30pa, U Mmepeaade ux Ha
MOTICYCHHNE POJICTBEHHUKOB JINOO APYTUX JIMI] WU YUPEKIECHUN B CIydasx, KOTJa
CyJl HE PEIINII ATH BOMPOCHI IPU BEIHECEHUH MPUTOBOPA;

K) O TPHUHATHU MEp 1O OXpaHE HMMYIIECTBA WM JKUJIMINA OCYXICHHOTO,
OCTaBIIMXCsA 0€3 MPUCMOTpA, KOTJA CyJl HE PEeHIui ATOT BOIMPOC IMPHU BHIHECEHUU
IPUTOBOPA;

J1) 00 0CBOOOXKICHUN UMYIIIECTBA OT apecTa B ClydasX, KOrja apecT HaJoXKeH
Ha UMYIIECTBO, Ha KOTOPOE MO 3aKOHY HE JOMYyCKaeTCs oOpallieHrne B3bICKaHUs;
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M) O KOHKPETHU3alluu OTPaHUYCHUN U 00s13aHHOCTEM,  YCTAHOBJIEHHBIX
OCY)XJIGHHOMY K HakKa3aHHIO B BHUJE OTPaHUYEHHS CBOOOABI B COOTBETCTBUU C
yactbto 1 ctateu 53 YK PO (manpumep, yTouHeHUE BPEMEHH CYTOK, B TEPHUO]
KOTOPOTO OCYKJIEHHOMY NPEANMCAHO HE YXOAUTh U3 I0OMa, YTOUHEHUE YUCIA SBOK B
CIIEIMAIN3UPOBAHHBIA T'OCYJAapCTBEHHBIM OpraH, OCYLIECTBILIIOIIMKA HAI30p 3a
OTOBIBAaHMEM OCYXJICHHBIM HaKa3aHUs, ISl PETUCTPaIlUN);

H) 00 ycTpaHeHUM OIIMOOK, AOMYIICHHBIX B TMPUTOBOPE MNpPH HANUCAHUH
(dbaMunuu, UMEHHM, OTYECTBA WJIM MHBIX OMOTpadUyecKuX JAHHBIX OCYXKJIEHHOTO, a
TaK)Ke OMUCOK U apu(hMETUYECKUX OIIMOOK, €CIM OHM OYEBUJIHBI U MCTIPABIICHUE UX
HE MOXET BbI3BATb COMHEHHUE.

B ciywae, korgja B mpuroBope He yKa3aHbl BUJ M pa3Mep HaKazaHWs, pa3Mep
yaepxkaHusi U3 3apaO0THOM IUIAaThl MPU HA3HAYEHUM HCIPABUTEIBHBIX paboT, HE
YCTAHOBJICHBl OTPAaHUYEHMs, yKa3aHHble B crathe 53 YK P®, B TOM uucie
oOs3aTeNnbHbIe, TPU HA3HAUCHUM HaKa3aHWS B BUJE OTPaHUYECHHsS] CBOOObI, TAKHUE
BOIIPOCHI HE MOTYT OBITh pa3penieHbl Ha OcHOBaHMM NyHKTa 15 crateu 397 VIIK
P®.

23. Bompocel 0 pa3bsICHEHUH COMHEHUN W HESCHOCTEH, BO3HUKAIONIUX TMPHU
WCIIOJJHEHWH  NPUIOBOpa,  IOMJIEKAT  PACCMOTPEHHMIO IO  XOJATalCTBaM
(mpeacTaBiIEHUAM),  3asBICHHBIM, T[OMHMO  OCYXKJIEHHOTO  (OIpaBIaHHOTO),
IIPOKYPOPOM,  aJABOKATOM, 3aKOHHBIM IIPEACTABUTENIEM, NOTEPHEBIINM, €r0
NPEACTABUTEIIEM, TPAKIAHCKAM HCTIOM U TPAXKIAHCKUM OTBETYMKOM M HX
NPEACTABUTEIISIMU, HCIPABUTEIBbHBIM YUPEKICHHEM, YTOJOBHO-HUCIOJIHUTEIBHOM
WHCIIEKIIMEN, UHBIMHU 3aMHTEPECOBAHHBIMU JIMIIAMH, & TAKKE 1I0 HHUIIMATUBE CYyIa.

Takue BOIPOCHI MOTYT OBITH PACCMOTPEHBI CYAOM, €CIM OHM BO3HUKIMU IPH
UCTIOJTHEHUHM HE TOJBKO NMPUTOBOPA, HO U MHOTO CYAEOHOrO pelieHus (Harmpumep,
IIOCTAHOBJICHUsI CyJa O IIPEeKPAllleHUH YIOJIOBHOTO J€ja, IIOCTaHOBJIEHUS O
Ha3HAUYCHUHU CYJIEeOHOTO 3acelaHusi, MOCTAHOBIICHUS, BBIHECEHHOTO IO HUTOram
MIPEABAPUTEIBHOTO CIIYLIAHHUsI, IOCTAHOBJIEHUS O HAJIO)KEHUU apecTa Ha UMYIIECTBO,
MTOCTaHOBJICHHUS], IPUHATOTO CYIOM IIPHU UCTIOJTHEHUU IIPUTOBOPA).

24. TIpu pelmeHn: BOmpoca, ykasaHHoro B myrkre 17 craten 397 VIIK PO, ¢
ydueTtoMm mnonoxeHur crate 82 YK P® u craren 398 VIIK PO cyn nposepser,
cOOJII0/1aJT JIM OCYKJEHHBIN yCIIOBUSA OTCPOYKH OTOBIBAHUS HAaKa3aHUS U JOKa3all Jid
CBOMM IOBEACHUEM B IIEPHUOJ TAKOW OTCPOUKHU CBOE HCTIPABJICHUE.

24.1. B coorBerctBuu ¢ uactelo 4' cratem 396 ® myHKTOM 3
qact | cratsu 399 YIIK PO Bompocsl, ykazauusie B myHkTax 18 u 18" cratsu 397
VIIK P®, paspemarorcs N0 MNPEACTABICHUIO OpraHa BHYTPEHHUX [I€J1 WM
yupexaeHuss (opraHa) yroJOBHO-HCIIOJIHUTEIBHOW CHUCTEMBI CYIOM IO MECTYy
3a/1epKaHus OCYKIECHHOTIO.

C yyeToM TOro, YTO OCYKJIEHHBII MOXET ObITh 3ajepkaH 0e3 cyaeOHOro
pemeHus 10 48 4acoB, paCCMOTPEHUE CYAOM IPEACTABICHHUS O 3aKJIFOYEHUHN €T0 MO
CTPaXXy C U3BEHICHHUEM YYacTBYIOIIMX B CyJIeOHOM 3acedaHuM JUIL[ JIOJKHO
OCYILECTBIISTHCA B YKa3aHHBIN CPOK.

PaccmaTtpuBast Takoe npencTaBieHue, Cyl JOJKEH BbISICHUTD, TPUIIOKEHBI JIU
K HEMy TMpOTOKOJ 3aJep>KaHus OCYXKIEHHOTO M €ro OOBSCHEHHUS, KOIUU
BCTYIHUBUIETO B CHIJIy IIPUTOBOPA U MOCTAHOBIIEHUSI 00 OOBSIBICHUHM OCYKJIEHHOTO B
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PO3BICK, a TaKK€ NpPH MX HAJIUYMM — HHBIE MATEPUAIIbl, IOJITBEPKIAOIINE
000CHOBaHHOCTb MPOU3BOJICTBA PO3BICKA.

[Io xomatailCTBy OCYXIEHHOrO M (WJIHM) €ro 3aKOHHOTO IMPEICTAaBUTES,
aJlBOKaTa CyJibsl MPEAOCTABISIET UM BO3MOXHOCTh O3HAKOMJICHHUSI C MaTepuajlaMu,
MPEJCTABICHHBIMU B CY/I.

24.2. Cymam criemyeT WMETh B BHIy, YTO K YHCIY JIMIl, Ha KOTOPBIX
pacIpoCTPaHSIOTCSl MOJIOKEHUS YacTed 6 u 7 cTaTtbu 75" YUK P® u ITYHKTa 18!
cratbu 397 YIIK P®, oTHOCATCS TaKKe YKIOHUBIIUECS OT MOJYYEHUS HNPEANUCaHUs
WIM HE TMpUOBIBIIME K MECTYy OTOBbIBAaHUS HaKa3aHWs B YCTAHOBJICHHBIM B
NPEeANUCAaHUM CPOK OCYXICHHBIC, KOTOPbIM OTObIBAaHWE HaKa3aHUS B KOJIOHUU-
MOCEJICHUH HA3HAYEHO MOCIe OTMEHBI YCIOBHOTO OCYXKJICHUS WU 3aMEeHbI mTpada,
o0s3aTeNbHBIX ~ pabOT, HCIPABUTENbHBIX  PabOT, OrpaHUYEHUS  CBOOOJBI,
NPUHYIUTEIBHBIX pa0OT IO OCHOBAHUSM, MPEAYCMOTPEHHBIM B COOTBETCTBYIOIIUX
CTaThsIX YTOJOBHOTO Kojekca Poccuiickon ®denepanumn.

24.3. Tlo cmpicny monoxenuit myHkta 18 cratem 397 VIIK P® cynebnoe
pElIEHUE O 3aKIIOUYCHUU II0J] CTPaXxy OCYKICHHOIO, CKPBIBIIETOCS B LEIAX
YKJIOHEHHS OT OTOBIBaHMS HaKa3aHus, Ha CPOK 70 30 CYyTOK MOXKET OBITh IPUHSATO 10
pelieHusi BOIpoca O 3aMEHE €My HakazaHusa. B CBS3M C ATUM OTCYTCTBHE B
Marepualiax, MOCTYNUBIIMX B CYJ, MPEJICTABICHUS O 3aMEHE OCYXXJICHHOMY
HAaKa3aHWs HE MPEILTCTBYET PA3pELICHUIO BOIIPOCA O 3AKIIFOYEHUU €r0 MOJ CTPAKy
Ha ocHOBaHuM nyHkKTa 18 crateu 397 VIIK PO.

24.4. Tlo pes3ymbTaTaM paspelleHHs BOIPOCOB, YKa3aHHBIX B MyHKTe 18
crateu 397 VIIK P®, cya BmpaBe OJHOBPEMEHHO C PEIICHUEM O 3aKIIOYEHUU
OCYXKJICHHOTO TIOJI CTPaXKy IIpM HAJMYUU COOTBETCTBYIOUIETO MPE/ICTABICHUS
HAIPaBUTh OCYKJICHHOTO JUIsi OTOBIBAHMSI HaKa3aHUS B KOJOHHIO-TIOCEJICHUE O]
KOHBOEM JIMOO B COOTBETCTBHH ¢ 4acThio 4% crateu 78 YUK P® m3meHuThH BU]I
HCTIPABUTEIBHOTO  YUPEXKIEHUS C KOJOHHHU-TIOCEJICHUS Ha HCIPaBUTEIbHYIO
KOJIOHHIO 0011ero pexxuma. [Ipu 3ToM cya yduThIBaeT JIAaHHbBIC, XapaKTEPU3YIOIIHE
JUYHOCTh OCY’KJICHHOTO, a TaKXK€ WHbIE 00CTOSITEILCTBA, CBSI3AHHBIE C YKIIOHCHHEM
OT OTObIBaHUSI HaKa3aHUs, W MPUBOJUT B IOCTAHOBJICHUU MOTHUBBI TPUHSATOIO
pelieHus.

25. XopmaTaiicTBOo 0 paccpouke yriatel mrpada (dacts 2 crateu 398 YIIK
P®), ecnu 3TOT BOMpOC HE pEIIEH B MPUTOBOPE, pacCMaTpPUBACTCS B MOPSIKE,
yctaHoBlieHHOM cTatbeid 399 VIIK P®. Ilpu »3TOoM cCya mnpoBepseT IOBOAbBI
OCYXJEHHOTO O TOM, YTO €IMHOBpPEMEHHas yIuiata mrpada s Hero HeBO3MOXKHA.
C 9Toi1 1eNplo CyJl 3acIyIUBAeT OOBSICHEHUS OCYXKJIEHHOTO, €CJIM TOT YYacTBYET B
CyneOHOM 3acelaHuH, OOBSCHEHUS APYTMX YYaCTBYIOIIUX B JeNie JIMIl, MHCHUS
CyZe0OHOTO MPUCTABA-UCTIOTHUTENSI U TPOKYypopa (€ciim OH y4acTBYET B CyAcOHOM
3aceJaHuM) U UCCIIEAYET MPEICTABICHHBIE MATEPUATIBI.

B pemennn 00 ynOBIETBOPEHHM XOJATaliCTBAa OCYXKIEHHOTO O Paccpoyke
yIuiaThl mTpada ykazplBatoTCs MEPUO]T PACCPOUKH U CYMMBI €KEMECSYHBIX BBITLIAT.

26. B coorBetrcTBUU ¢ yacThio 1 crarbu 396 YIIK P® Bompockl, U3n0KEHHBIE
B MyHKTax 1, 2, 219,10, 11, 14, 15, 16 u 20 crarbu 397 u B cratbe 398 YIIK P®D,
paspeiiarTcs CyAO0M, IOCTAaHOBUBIIHUM TIPUTOBOP. YKa3aHHBIE BOIMPOCHI MOTYT
penaTbcsi MUPOBBIMU CYJIbSIMU, €CJIM MU ITOCTAHOBJICH MPUTOBOP.
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CyneOHble pelieHus o BOIpocaM, CBSI3aHHBIM C HCIOJHEHUEM IMPUTOBOPA,
C Y4eTOM MOJIOKEHUN cTaTei 389 401, 401' u 412 VIIK P® MOTYT OBITh
00’KaJIOBaHbI B MOPSAJIKE, YCTAHOBJICHHOM TJIaBaMU 45, 47" u 48" VIIK PD, a Taxxe
MIEPECMOTPEHBI 110 HOBBIM M BHOBb OTKPBIBIIMMCSI OOCTOSITENILCTBAM IO MpPaBHJIaM
rinaBel 49 VIIK PO.

27. Bonpoc 0 CHATUM CYAMMOCTH B COOTBETCTBUHU cO cTaTthelr 86 YK PO,
ucxona u3 nojoxkeHus ydactu 1 crarbu 400 VIIK P®, paspemaercsa pailoOHHBIM
(rapHU30HHBIM BOCHHBIM) CYJIOM, a TaK’K€ MUPOBBIM CYABEH MO YTrOJIOBHBIM JIeJiaM,
OTHECEHHBIM K €ro IMOACYJHOCTH, IO MECTy KHUTEJIbCTBA JIMIA, OTOBIBILIETO
HaKa3aHHe, M0 XOJATANCTBY 3TOrO JIUIIA.

B Tex cnmydasx, xorja MHOCTPAHHBIM rpaklaHuH (U0 0e3 rpakIaHCTBA)
nocjie OTOBITHSI HaKa3aHUs BbIeXal M, HAXOAACh 3a mpexaenamu Poccuiickoi
®denepanvy, B TOM 4YHCIIE MO MPUYMHE NMPU3HAHUSA HEXKEIAaTeTbHOCTH MPeObIBaHUS
Ha tepputopuu Poccuiickoii denepannu, oOpaiaercsi ¢ X0AaTaiiCTBOM O CHSTUU
CYyJIUMOCTH, TaKO€ XOJATalCTBO MOJJIEKHUT PACCMOTPEHHIO CYJIOM C Y4YETOM
MOJACYJHOCTH TIO TMOCIEAHEMY MECTY JKUTEIbCTBA WM IMOCJIEIHEMY MECTY
peObIBaHMS OCYKIEHHOTO Ha Tepputopun Poccuiickoit denepanun.

28. Pa3zpacuuth cymam, yto mojoxeHus yactu 1 crateu 399 VIIK PO ne
OrpaHUYMBAIOT IPABO OCYXIAEHHOro Ha oOpalleHHe B Cyl C XoJaTaicTBaMu 00
M3MEHEHUU BUJIA UCIIPABUTEIBHOIO YUPEXKICHHSI, HA3HAYEHHOTO 110 MPUTOBOPY CyJa
(myakt 3 crtateu 397 VIIK P®), o 3aMeHe HEOTOBITON 4YacTH HakazaHus OoJliee
MSTKUM BUJOM HakazaHus (myHKT 5 ctatbu 397 YIIK P®), 06 ormeHe ycioBHOTO
OCYXICHUS U O CHATUU cyauMocTH (myHKT 7 ctatbu 397 YIIK P®, yacts 1 cTaThu
74 YK PO).

29. Cynam crenyetr UMETh B BHJIY, UTO MOJOKEHHUE MyHKTa 2 yacTu 1 crarbu
399 VIIK P® He uckiaroyaeT mpaBo YIOJIHOMOUYEHHBIX TOCYAapPCTBEHHBIX OPTaHOB U
JOJDKHOCTHBIX ~ JIMI[ HE3aBHUCHMMO OT HaJW4Ms XOJaTaicTBa  OCYKJIEHHOTO
oOpamiarbcs B CyJ C MPEACTABICHUEM O MPUBEIECHUNA BBIHECEHHOTO MO YTOJIOBHOMY
JIely TIPUTrOBOpa B COOTBETCTBUE C HOBBIM YTOJOBHBIM 3aKOHOM, YCTPaHSIOLIUM
MPECTYMHOCTD JIEIHUSI, CMATYAOIINM HaKa3aHWE WM UHBIM 00pa3oM yIIy4IIaroluM
MOJIOKEHUE JINIIA, COBEpIIMBIIEro npectyruienue (nmyHkT 13 crateu 397 VIIK POD).

30. C yuerom monoxenuit yactu 4 cratbu 399 VIIK P® o Tom, uro
OCYXJECHHBI MOXET OCYLIECTBJISATh CBOM IMpaBa C MOMOILIBIO a/IBOKaTa, BOMPOCHI,
CBA3aHHBIE C MWCIOJHEHUEM NPUIrOBOPA, MOLYT pPacCMaTpUBATBCA CYIOM I10
XOJaTalCTBY aJBOKATa.

31. Ecau mocne MOCTYMJEHUS B CyA XOJaTailicTBa WM MpPEICTaBICHUS IO
BOIIpOcaM, KOTopble corjacHo 4actu 3 crtateu 396 VIIK P® paccmarpuBarorcs
CYJIOM IO MECTYy OTOBIBaHHUS OCYKICHHBIM HaKa3aHUs, OCYKJICHHBIA NEpeBe]CH B
IPYroe HWCIPAaBUTEIBHOE YUYPEKIECHUE, MaTepHUaNbl PACCMaTPUBAIOTCS CYIOM I10
MeCTy (PaKTUYEeCKOro OTOBIBAHMS MM HakazaHWs. B 3TuUX Lensx Bce Marepualbl
0e30TyIaraTebHO HANpPaBISIOTCS B CyI 1O MeCTy (DaKTUYECKOTO OTObIBaHUS
OCYXJCHHBIM HaKa3aHUS.

32. Ilpu mocTyIieHny B CyJl XOJaTalCTBa WM MPEACTaBICHUS MO BOIPOCAM,
CBA3aHHBIM C KCIOJHEHUEM MPUTOBOPA, CYAbs MNPOBEPSET, MOJICKUT JIM OHO
PACCMOTPEHHUIO B IAaHHOM CYJI€, TIOJIaHO JIK OHO HAJUIeKAIUM JIMIIOM, HPUIIOKEHbI
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JM K HEMY JOKYMEHThI, HEOOXOIMMBbIE MJIs pa3pelleHus BOoIpoca Mo CYyLIECTBY,
Y KOIIMU COOTBETCTBYIOIIMX CyI€OHBIX PEIICHUI.

Ecnu B nocTynuBIIMX MaTrepuanax He COAEPHKUTCSH TOCTATOYHBIX TaHHBIX JJIS
pacCMOTpEeHMsI XOJaTaiicTBa WJIM TIPEACTABICHHUS M B CYJeOHOM 3acelaHuu
BOCIIOJIHUTh WX HEBO3MOXXHO, CYyJ B XOJ€ IOJATOTOBKM K €ro pacCMOTPEHHIO
BO3BpAIIAET 3TH MAaTEPHAIIBI ISl COOTBETCTBYIOIIETO O()OPMIICHHS.

B ciywae OTCyTCTBHS JOKYMEHTOB, KOTOpbIE OOs3aHbl MPEICTABUTH
aAMUHUCTPALMS YYPEXKACHUS WM OpraHa, HCIOJHAIIIEIO0 Haka3aHue, CyJ He
BIIpaBE OTKa3aTb B IPUHATUM XOAATANWCTBA OCYXKJIECHHOIO, €ro 3aKOHHOTO
IIPEICTABUTEIIS NN aIBOKATA.

Cyn oka3blBaeT coJelCTBHE B cOOpe CBEACHMUN, KOTOpPbIE HE MOTYT OBITh
HOJyYeHbl WJIM UCTPEOOBaHBI OCYKIEHHBIM, €r0 3aKOHHBIM INPEICTABUTEIEM WU
aZBOKaToOM JMOO aJIMUHUCTpalMENd YUpPEXJCHHUS WIM OpraHa, HCIOJIHSIOIIErO
HaKa3aHue.

33. B xo/ie moATrOTOBKM K CyAeOHOMY 3acelaHHui0 CyJ B COOTBETCTBHU C
gacTeio 2 crateu 399 VIIK P® pemaer Bompockl 0 MeCTe, JaTe U BPEMEHHU
CyeOHOTO 3acenaHusi, 00 U3BEUIEHUH YYaCTHUKOB Cy/1eOHOro 3acelaHusi B CPOK
He no3aHee 14 cyTok 70 IHs Cy/1IeOHOTO 3acejaHusl.

B cunnmy wactm 2 crareum 399 VIIK PO cyape HaQIEKUT BBINOJHUTH
TpeOOBaHHE 00 W3BEIICHUMA JIMI, YKa3aHHbBIX B YacTH 1 JaHHOW HOPMBI,
a MpU HAJMYUU XOAATalCTBA OCYXJIEHHOTO 00 ydacTuu B CyAeOHOM 3acelaHuu —
o0ecnevYnTh HEMOCPEACTBEHHOE YUacTHE B CyA€OHOM 3aceaHuu 100 NPeJoCTaBUTh
BO3MOXHOCTb ~ M3JIO)KUTHh CBOIO MO3UIMI0 IIyTEM MCIOJB30BAHUS  CUCTEM
BUJICOKOH(EPEHI[-CBS3H.

M3BelieHne y4yacTHUKOB CyJIE€OHOIO 3acelaHusi JOIMYCKaeTcs B TOM 4YHCIE
nocpenctBoM CMC-cooOlmieHusi B CIy4ae WX COTJIacHsl HAa YBEIOMJICHHUE TaKuUM
ciocoboM W Tpu (Qukcanuu ¢dakta ornpaBku U AoctaBku CMC-u3BelieHus
anpecary. @akt cornacuss Ha mnoaydeHue CMC-u3BeleHusT NOATBEPKIACTCS
pacnucKoi, B KOTOPOM Hapsiy ¢ AaHHBIMH 00 YYaCTHUKE CYAONPOU3BOJCTBA U €0
COrJIaCMEM Ha YBEIOMJIEHUE MOJA00HBIM CIOCOOOM YKa3bIBAETCSI HOMEP MOOMIILHOTO
TenedoHa, Ha KOTOPbI OHO HaIpaBJIsETCS.

B cnydae HeABKM OCYXKJIEHHOTO, 3asBUBIIETO XOJATalCTBO 00 y4yacTUHM B
Cyl1IeOHOM 3acelaHHH, CYJ BBISCHSET MPUYMHBI, IO KOTOPHIM OH HE SIBUJICS, U MPHU
OTCYTCTBUH YBAKUTEJIbHBIX NPHYMH TAaKas HESIBKA HE SBIIAETCA MPENSATCTBUEM IS
pOBEACHUS CyA€0HOr0 3aceIaHusl.

34. OOpaTuTh BHHMaHUE CYyAOB Ha TO, YTO OT3bIB OCYXKICHHBIM, €ro
3aKOHHBIM MPEACTABUTENEM JINOO C UX COTJIacus aJIBOKAaTOM XOJaTaicTBa UM OT3bIB
yUpeXJIeHHEM JIMOO OpraHoM, HCIOJNHSAIOMIMM HaKa3aHue, MPEACTAaBICHUS IO
BOIIPOCAaM, CBSI3aHHBIM C MCIOJHEHHEM [PUTOBOpA, HE MPENATCTBYET UM
BIIOCJIEICTBUM OOPATUTHCS B CY/Jl C TAKUM X0J1aTaliCTBOM WJIM MPECTABICHUEM.

35. Ucxons u3 nonoxenuit yactu 4 cratbu 7 YIIK P® nocranoBieHue CyibH,
BBIHECEHHOE T10 Pe3yJIbTaTaM PAaCCMOTPEHMsI BOMPOCOB, CBSI3AHHBIX C MUCIOJHEHUEM
OPUTrOBOpPA, JOKHO OBITh 3aKOHHBIM, OOOCHOBAaHHBIM W MOTHBUPOBAHHBIM. C
Y4E€TOM TOr0, 4TO B ycTaHOBJI€HHOM riaBou 47 YIIK P® nopsnke cyn peuiaer, B
YaCTHOCTH, BONPOCHI 3aMEHbl, Ha3HAYEHUS WJIM CMSITYEHUs  HaKa3aHusi,
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0CBOOOXKICHUS oT OTObIBAaHUSI HaKa3aHWs,  TMOCTAHOBJIEHUE  CYJIbU
JOJHKHO OTBEYATh M TPEOOBAHUIO CIIPABEITMBOCTH.

36. B mocraHoBieHHH, TIPUHIATOM cynoM B mopsanke crateu 399 VIIK PO,
clieqyeT pemaTrh Bompoc 00 OmpeAeNneHUuH pa3Mepa U O pachlpeiesieHuu
MPOIECCyaTbHBIX U3JEPKEK B COOTBETCTBUU cO cTaThamu 131 u 132 VIIK PO.

37. Cyn BmpaBe BBIHECTH YaCTHOE MOCTAHOBJICHHE (OIpEnesieHne), €C Ipu
PAacCCMOTPEHHH MAaTEPHAJIOB MO BOMPOCAM, CBSI3aHHBIM C MCIOJHEHHUEM IPHUrOBOPA,
OyIyT BBIABJICHBI 0OCTOSITENLCTBA, YKa3aHHbIe B yacTh 4 ctathu 29 YIIK PO.

38. B cBsA3u ¢ TpUHATHEM HACTOSIIETO TOCTAHOBIICHUS TPU3HATH HE
neucTByrommuM Ha Ttepputopun Poccuiickon denepanuu nocranoieHue [Lnenyma
Bepxosnoro Cyma CCCP ot 22 npexabps 1964 1. Ne 18 «O HEKOTOpBIX
IpoliecCyalbHBIX BOINPOCAaX, BO3HUKIIKUX B Cyl€OHON MPAKTUKE MPU HCIOTHEHUU
IIPUTOBOPOBY.

[Ipencenarens BepxoBuoro Cyna
Poccuiickoii @enepannu B.M. Jlebenen

Cexperaps [lnenyma, cyaps
Bepxosnoro Cyna
Poccuiickon @enepanunu B.B. MomotoB



