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1o zpasxicoanckum oenam

1. Paiionnblii ko3¢¢puuneHT 3a padoTy B MECTHOCTAX € OCOOBIMH
KJIMMATHYECKMMH YCJOBHUSIMH HA4YHCJASETCSl Ha 3apa0dOTHYI ILIaTy,
MHUHUMAJIbHBIH Pa3Mep KOTOPOil YCTAHOBJICH 3AKOHOM.

[Ipoxypop oOpaTuics B Cyl C HCKOM K pailoHHOW OOJBHUIE B MHTEpECcaxX
B.JI, b.O., XK., JI., P. u T. o npu3HaHuu 3a HUMHU TpaBa Ha 3apabOTHYIO IUIATy
HE HMKE MUHUMAJIBHOTO pa3Mepa OIiaThl TPY/ia C MOCHEAYIOIINM HAYUCICHUEM
Ha Hee pailloHHOro kod¢h@duIlMeHTa, MPUMEHSIEMOT0 B JaHHOM MECTHOCTH C
O0COOBIMH KJIMMAaTUYECKUMH YCIOBUSIMH, W O BO3JIO)KEHHM Ha OTBETYHKA
00s13aHHOCTH MPOU3BECTH MEepepacueT 3apab0THOMN TIJIaThI UCTIIAM.

OTBeTurK BO3paxkaja MPOTHUB MCKA, CChUIASICh HA TO, YTO BBIIUIAYCHHAs
UCTIIaM 3apa0oTHAs TIaTa B COBOKYIMHOCTH C paliOHHBIM KOd(hduireHToM Oblia
HE HWKE YCTaHOBJIEHHOro B Poccuiickoii denepanuu MUHUMAIBHOTO pa3Mmepa
omnatel Tpyaa. OOs3aTeNbHOEC HAYKCICHUE PAOHHOTO KOA3(PQHUIIMEHTa CBEPX
MHUHUMAJIBHOTO pa3Mepa OIUIaThl TPyJa, MO0 MHEHHUIO OTBETUMKA, 3aKOHOM HE
MPEyCMOTPEHO.

PemienneM cynma, oOCTaBJIEHHBIM 0O€3 HW3MEHCHHS ameUISIIIUOHHBIM
ONPEAECICHUEM, UCK TPOKYpPOPa yIOBJIETBOPEH.

Onpenenennem CyneOHOM — KOJUIETHM 1O  TPaXJIAHCKUM  JejaM
BepxoBnoro Cyna Poccuiickoit denepariiu COCTOSBIIMECS MO JIeNy CyAcOHBIC
MOCTAHOBJICHUsI OTMEHEHbI M TMPUHITO HOBOE pelieHne 00 OTKaze B
YAOBJIETBOPEHUH HCKA.



IIpesuauym BepxoBrnoro Cyna Poccuiickoii ®enepanuu, OTMEHsSA
ONpeJieieHHe CyJa KAacCAllMOHHOM MHCTAHIMM, B LEIAX oOecrnedeHus
€MHOO0Opa3usi B TOJIKOBAaHWU W MNPUMEHEHUU CyJaMH HOPM IIpaBa yKazal
cleayromiee.

Oxpana TpyAa ¥ YCTAHOBJIICHHME TapaHTUPOBAHHOTO MHMHUMAJILHOIO
pa3Mepa €ro OImIarbl OTHOCATCS K OCHOBaM KOHCTUTYLIMOHHOIO CTpOSl B
Poccuiickoit ®enepannu (4. 2 ct. 7 Konctutyunu Poccuniickoit deneparun).

Koncturynuen Poccuiickoin @enepanuy 3aKperuieHo IIPaBoO KaXJA0Tro Ha
BO3HArpakJIeHUe 3a Tpya 0e3 KaKoi ObI TO HU OBLJIO TUCKPUMHWHAIINK W HE HIKE
YCTAaHOBJICHHOTO (peJepaIbHBIM 3aKOHOM MHMHHMMAJIBHOIO pa3Mepa OIUIAThl
Ttpyna (4. 3 cr. 37 Koncruryuu Poccuiickoit @enepanun).

Konctutynus Poccuiickoii @enepauui rapaHTUPYET TAKKE PABEHCTBO
mpaB W CBOOOJ YENOBEKa M TpaXJIaHWHA M YCTAHABJIMBAET, YTO IpaBa U
CBOOOJBI 4YENIOBEKAa W TpakIaHWHA OINPEIEISIOT CMBICH, COJACp)KaHUE W
pUMEHEHUE 3aKOHOB M obOecreunBaroTcsi mpasocyauem (cr. 18, u. 2 cr. 19
Koncturynuu Poccuiickoit deaeparun).

B kadecTBe OCHOBHBIX MPHUHIUIIOB PETYJIUPOBAHUS  TPYIAOBBIX
OTHOUIIEHWN W WHBIX HEMOCPEACTBEHHO CBS3aHHBIX C HUMH OTHOIIEHWUW B CT. 2
Tpynosoro koaekca Poccuiickoit denepanuu (nanee — TK P®D) ykazansl 3amnper
JTUMCKpUMUHALIMY B chepe Tpyaa, paBEHCTBO MPaB U BO3MOXKHOCTEH paOOTHUKOB,
paBO KaXJA0ro pabOTHUKA Ha CBOEBPEMEHHYIO M B MOJHOM pa3Mepe BbIILIATY
CIpaBeAJIMBOM 3apaOOTHOM MIIaThl, OOECMEeUMBAIOUIE TOCTOMHOE YellIoBEeKa
CYILLIECTBOBAHME /JII HETO CaMOT0 M €ro CEMbU, U HE HUKE YCTAaHOBJIEHHOIO
dbeneparbHBIM 3aKOHOM MUHUMAJIBHOTO pa3Mepa OIlIaThl TPy/a.

Bo wucnonHenne aHHBIX TPUHIUMIIOB Ha paboTOojaTeNsl BO3JIOMKEHA
00s13aHHOCTh O00OecreunBaTh PaOOTHUKAM pAaBHYIO OIUIATy 3a TPy pPaBHOU
nieHHoct (ct. 22 TK PD).

B cootBercTBUM co cT. 129 Ha3BaHHOrO KOJAEKCa 3apaOOTHOM TUIATOMN
(ommaToif Tpyna paOOTHWKA) TIPU3HAETCA BO3HATPaXKICHHE 3a TPyd B
3aBUCUMOCTH OT KBaTu(UKaIMK paOOTHUKA, CIOKHOCTH, KOJIMYECTBA, KAYECTBA
U YCJIOBUH BBHITIONHSEMONW pabOThl, a TakKXe KOMIICHCAIIMOHHBIE BBHITIIATHI
(momaThl U HaI0ABKM KOMIIEHCAIIMOHHOTO XapakTepa, B TOM YHUCIie 3a padoTy B
YCJIOBUSIX, OTKJIOHSIOIIUXCS OT HOPMaJIbHBIX, pa00OTy B OCOOBIX KIIMMATUYECKUX
YCJIOBUSIX U HA TEPPUTOPUSX, MOABEPIIINXCS PATUOAKTUBHOMY 3arpsi3HCHUIO, U
WHBIE BBITIJIATHI KOMIIEHCAIIMOHHOTO XapakTepa) U CTUMYJIHMPYIOIIUE BbITLIATHI
(momyiatel W Haa0aBKU CTUMYJHMPYIOIIETO XapakTepa, MNPEeMHH U HHbIC
MOOIIPUTENIbHBIE  BBITIATBHI) (Y4acTh mepBasi); TapudHOW  CTaBKOM —
(UKCUPOBAaHHBIN pa3Mep OIIaThl TpyAa PabOTHUKA 3a BBIMOJHEHUE HOPMBI
TpyJa OINpEAeNICHHON CIOKHOCTH (KBATM(UKAINK) 32 €IUHUILYy BpeMeHu 0e3
ydyeTa KOMIEHCAIUOHHBIX, CTUMYJIUPYIOIIMX UM  COIUAIbHBIX  BBIILJIAT
(4acTh TpeThs); OKIAAOM (JOJKHOCTHBIM OKJIAZIOM) — (PMKCUPOBAHHBIN pa3mep
omiatel TpyJda pabOTHHKAa 3a WCHOJHEHHE TPYAOBBIX (JAOJKHOCTHBIX)



00s13aHHOCTEHM OMpE/IEICHHON CIOKHOCTU 3a KaJeHAApHbIA Mecsl 0e3 ydera
KOMITEHCAIIMOHHBIX, CTUMYJIUPYIOIINX u COILIMAIbHBIX BBITLIAT
(dacTh yeTBepTas); 0a30BbIM OKJIaA0M (0a30BBIM JIOJDKHOCTHBIM OKJIAZIOM),
0a30BOI CTaBKOW 3apaOOTHOW TIaThl — MUHHMAJIBHBIE OKJIAJ (IOJDKHOCTHOM
OKJIaJ), CTaBKa 3apa0OTHOM TmIaThl pPaOOTHHKA TOCYAAPCTBEHHOTO WJIH
MYHUIIUIIAJBHOTO  YUPEXKJEHUS, OCYIIECTBISIONIETO  MPO(heCcCHOHATBHYIO
NeATEIHLHOCTH MO Tpodeccru pabodero wiv JOKHOCTH CITYKAIIero, BXOASIIAM
B COOTBETCTBYIOIIYIO MPO(GECCHOHANBHYIO KBATHM(PUKAIMOHHYIO TpyImy, 0e3
ydyeTa KOMIICHCAIIMOHHBIX, CTUMYJHMPYIOIIUX M  COLMAIBHBIX  BBIILJIAT
(4acTh msTas).

CornacHo cr. 135 aroro ke Kojekca 3apaboTHas Iulata paOOTHHUKY
YCTaHaBIMBAETCA TPYAOBBIM JIOTOBOPOM B COOTBETCTBHH C JNEHCTBYIOLIUMU Yy
JaHHOTO padoToAaTeNsi CUCTEMAMHU OIUIAThl TpyJa (4acTb IepBas).

CucreMsl o1uiaThl TpyZa, BKJIIOYas pa3Mepbl TapU(PHBIX CTaBOK, OKJIAJOB
(TOJKHOCTHBIX OKJIa/I0B), TOIUIAT U HaJA0aBOK KOMIIEHCAIIMOHHOTO XapaKkTepa, B
TOM YHUCJIE 32 pabOTy B YCIIOBHUSX, OTKJIOHSIOIIUXCS OT HOPMAJIbHBIX, CUCTEMbI
JIOIUIaT U HAa/0AaBOK CTUMYJIHMPYIOUIETO XapaKTepa U CUCTEMbI IPEMUPOBAHMS,
YCTaHABJIMBAIOTCS KOJUIEKTUBHBIMH JIOTOBOPaMU, COTJIAIICHUSIMH, JIOKAJIbHBIMU
HOPMATUBHBIMH aKTaMH B COOTBETCTBUU C TPYAOBBIM 3aKOHOJATEIBCTBOM H
WHBIMU HOPMATUBHBIMH MPABOBBIMU aKTaMH, COJIEPKAILUMH HOPMbI TPYAOBOIO
npaBa (4acTb BTOpas).

YacTssMM MATOM M IIECTOM NaHHOW CTAaTbM YCTAHOBJIEHO, YTO YCJIOBHSA
OIUIaThl TpyAa, OIpPEICICHHbIE TPYIOBBIM JOTOBOPOM, KOJUIEKTUBHBIM
JIOTOBOPOM, COTJIAIICHUSMHU, JIOKAJIbHBIMU HOPMATUBHBIMU aKTaMH, HE MOTYT
ObITh ~ yXyALIEHbl 1O CPaBHEHHIO C  YCTAaHOBJIEHHBIMU  TPYIOBBIM
3aKOHOJIATEJIbCTBOM W MHBIMH  HOPMATUBHBIMH  TPABOBBIMH  aKTaMH,
coJiep>KalllMMH HOPMBI TPYIOBOTO IIPaBa.

Cratpeit 130 TK P® BennurnHa MUHMMAJIBLHOTO pa3Mepa OIUIaThl TPyJa B
Poccuiickon ®enepanuy BKIIOYEHA B CHUCTEMY OCHOBHBIX T'OCYJIApCTBEHHBIX
rapaHTUi Mo OIJIaTe TpyAa paOOTHUKOB.

B cootBercTBuM co cT. 133 Ha3BaHHOrO KOJAEKCa MUHUMAJBHBINA pa3mep
OIUIaThl TpyJa YCTaHABIMBAETCA OJHOBPEMEHHO Ha BCEW TeppuUTOpUU
Poccuiickoit ®denepanuu denepaibHbIM 3aKOHOM (4acTh TeEpBasi), MpU ITOM
MecsiuHasi 3apaboTHas TuiaTa paOOTHHMKA, MOJHOCTHIO OTPaOOTaBILIETO 3a 3TOT
NEepHOJl HOpMY pabOYero BPEMEHHM M BBIMOJHUBIIETO HOPMBI TpyJa (TPYJdOBBIE
00513aHHOCTH), HE MOXXET OBbITh HUXK€ MUHUMAJIBHOTO pa3Mepa OIIaThl Tpyla
(4acTh TPeThs), a COrIacHO 4acT BTopoii cr. 133" aToro ke komexca pasmep
MUHUMAaJIbHON 3apaboTHON mnaThl B cyObekTe Poccuiickoit ®denepaunu He
MOKET OBITh HI)K€ MHHMMAJIBHOTO pa3Mepa OIUIaThl TPyAa, YCTaHOBJICHHOIO
dbeneparbHBIM 3aKOHOM.

KonkpeTHass cyMmmMa MUHUMAJIBHOW OIUIATHI TPyZAA HAa COOTBETCTBYIOIIHM
nepuoj ycraHasiupaercs cr. 1 ®denepanbHoro 3axkoHa ot 19 utons 2000 r.



Ne 82-03 «O MuHHMMAIILHOM pa3Mepe OIuIaThl Tpylaa» (C MOCHEAYIOIMIUMHU
W3MEHECHUSIMH) B €IMHOM pa3Mepe i Beert Poccuiickoit denepanyu 6e3 yuera
KaKUX-JIMOO OCOOEHHOCTEH KIMMATHYECKUX YCIOBUM, B KOTOPBIX UCTIOIHSIOTCS
TPYAOBBIE O0S3aHHOCTH PAOOTHUKOB.

Mexny TeM yactbio BTopoil cr. 146 TK P®D ycraHoBieHO, 4TO Tpyn
pPaOOTHUKOB, 3aHATHIX HA PadOTaX B MECTHOCTAX C OCOOBIMH KIMMATHYECKUMU
YCIIOBUSIMH, OIJIAYMBAETCS B TOBBILIEHHOM pa3Mepe.

B cootBercTtBuM co cT. 148 3TOrO0 € KOJIEeKCa MOPSIIOK U pa3Mep OIiaThl
TpyJa Ha paboTax B MECTHOCTSX C OCOOBIMH KIMMATHUYECKHUMH YCIOBUSIMHU
YCTaHAaBJIMBAIOTCS TPYJOBBIM 3aKOHOJATEIbCTBOM M WHBIMH HOPMATHBHBIMU
MIPAaBOBBIMH aKTaMH, COJEPKAITUMUA HOPMBbI TPYZOBOTO IIPaBa.

[Tocranosinennem  IIpaBurensctBa  Poccuiickoii ~ depepauun  OT
27 nexabpst 1997 r. Ne 1631 «O mnoBbIIIEHUH pailOHHOTO KOod(dduimeHTa x
3apa0OTHOM TUIaTe Ha OTHEIBHBIX TEPPUTOPUIX AJNTAMCKOTO Kpas» Ha
TeppuTopur braroBemeHckoro paiioHa ANTaliCKOTO Kpasi B CBA3U C TSAKEIbIMU
KJIIMMAaTUYECKUMH YCIIOBUSIMU YCTaHOBJIEH palOHHBIN Kodddumument — 1,25.
Pacxonpl Ha BBIIUIATy NOBBIMIEHHOTO KO3 (ULMEHTa K 3apaboTHON 1uiate
MIOCTAHOBJIEHO OCYIIECTBIISITh 3a CUET CPEACTB MPEANPUATHI U OpraHu3anui, a
paboTHUKAM OIOJKETHOM c(ephl — 3a CUET CPEACTB Or0/KeTa AJITaliCKOTO Kpasl.

CornacHo paswsicHeHnio MunucrtepcTBa Tpyna Poccuiickon ®enepanun
oT 11 centsa6ps 1995 r. Ne 3 «O nopsinike HaYMCIEHHs] TPOLEHTHBIX Ha10aBOK K
3apaboTHOM 1Iate JuiaMm, padorarouuM B paronax Kpaitnero Cesepa,
INPUPABHEHHBIX K HUM MECTHOCTSIX, B IOKHBIX pailoHax Bocrounoit Cubupu,
JansHero Boctoka, u k03¢ ¢uiineHToB (pailoHHBIX, 32 padOTy B BEICOKOTOPHBIX
palioHax, 3a paboTy B TMYCTBIHHBIX ¥  O€3BOAHBIX MECTHOCTSIX)»,
YTBEPKACHHOMY IIOCTaHOBJIEHHUEM JaHHOTrO MHHHCTepcTBa OT 11 ceHTs0ps
1995 r. Ne 49, ycraHoBIeHHBIE K 3apaOOTHOM IUIaTe JUIaM, paboTarolmM B
MECTHOCTSIX C HEOJArompUATHBIMU TMPUPOTHO-KIMMATHYECKUMU YCIOBHIMH,
paiioHHbple KOA(PUIIMEHTHl HAYKUCIAIOTCS Ha  (PaKTUYECKUM 3apaboTOK
paboTHHKA, BKIIOYAsl BOZHATPaXKICHHE 3a BBICIYTY JIET.

N3 npuBenenubix Bbimie mnojoxkeHndt Koncrturynuum Poccuiickoit
Oenepaunun, TpymoBoro koxekca Poccuiickoin @enepauu M WHBIX
HOPMATHUBHBIX aKTOB B MX B3aMMOCBS3MU CJENYET, YTO 3aKOHOJATENb BO3Jaraer
Ha paboroaareniell 00sS3aHHOCTh KaK OIUIAUYMBATh TPYJ PAOOTHUKOB B pa3Mmepe
HE HUKE YCTAaHOBJIEHHOTO 3aKOHOM MHUHHMAaJIBHOTO YPOBHS, TaK U OMJIAYUBATH B
MOBBIIIEHHOM pa3Mepe TPy PabOTHUKOB B OCOOBIX KIIMMATHYECKHUX YCIOBUSIX C
MPUMEHEHUEM YCTAHOBJICHHBIX [JII DJTHX I€J€il HOPMATHBHBIMU aKTaMU
palioHHBIX KO (HUIIUESHTOB.

[ToBbImIeHNE OMIIATHI TPyAa B MECTHOCTSX C OCOOBIMU KIMMATHYECKUMHU
YCIIOBUSIMHU SIBJISIETCS peann3aluell BBITEKAIOMMX W3 MOJO0KEeHHH cr. 19 u 37
Konctutynuu Poccuiickoit denepanuu, a Takke 3aKpEIUIEHHBIX B CT. 2 U 22



TK P® npuHuunoB paBeHCTBA MpaB paOOTHUKOB M 3ampeTa TUCKpPUMHHAIINHY,
BKJIFOYAIOIIMX IPAaBO HA PaBHYIO OIUIATY 3a TPYJ PaBHOW LIEHHOCTH.

[To cMbIcny OpHUBENEHHBIX HOPM MpaBa B UX CHUCTEMHOM TOJIKOBAHUH
MOBBIIICHUE OIUIAThl TPyAa B CBSI3U C pabOTOW B OCOOBIX KIMMATHYECKUX
YCIIOBUSIX JOJDKHO MPOU3BOAUTHCSA IOCIE BBIIOJHEHHUS KOHCTHUTYLMOHHOTO
TpeOoBaHusi 00 oOecrneueHUH pPAOOTHHUKY, BBIMIOJHUBIIEMY YCTAaHOBJICHHYIO
HOPMY TpyZda, 3apabOTHOW TIUIaThl HE HIDKE OIPEAeTICHHOTO 3aKOHOM
MUHUMAJIBHOTO pa3Mepa, a BKIIOYEHHE COOTBETCTBYIOIIMX PAMOHHBIX
KO(p(GUIIMEHTOB B COCTaB MHHUMAJIBHOTO ypPOBHS  OIUIAThl  TPYJa,
YCTaHOBJICHHOTO Ji1 Bced Tepputopun Poccuiickoit @epepaunu 6e3 ydera
O0COOEHHOCTEM KIMMAaTUYECKUX YCJIOBUN, MPOTUBOPEUYMUT LIEIH BBEACHUS ITUX
ko3¢ punueHToB. [IpumeHeHre 0JHOTro U TOro K€ MUHUMYMa OILIaThl 3a TPyl B
OTHOILIEHUU PabOTHUKOB, HAXOJAIIUXCS B CYLIECTBEHHO HEPABHBIX MPHUPOIHO-
KJIIMMAaTHYECKUX  YCIIOBUAX, SIBJISIETCS HApPYLIEHMEM HA3BaHHOIO  BBILIE
IIPUHIMIIA PABHOW OIUIATHI 32 TPYJ PABHOU LIEHHOCTH.

HNanHast mo3unus uslokeHa B 1. 8§ OO030pa cyneOHOM NPAKTHKU
Bepxosnoro Cyna Poccuiickori @enepauuun 3a tpetuid kBapran 2013 ropa,
yrBepxkaeHHoro IIpesunnymom BepxoBHoro Cygna Poccuiickoit ®enepanuu
S pepasa 2014 r., a takxe B paszzmene I O030pa MpakTHKKM PacCMOTPEHUS
CyJaMd JieJl, CBSI3aHHBIX C OCYLIECTBJIEHHUEM TpaXJaHaMH TpPYAOBOU
nearenbHOCTH B paiioHax KpaitHero CeBepa W NIpUpPaBHEHHBIX K HHUM
MECTHOCTSX, yTBepxkAeHHOro lIpesnmnymom BepxoBHoro Cyna Poccuiickoii
®enepaunu 26 pespasia 2014 r., IpUMEHUTENBHO K paliOHHBIM KO3 dULIMEeHTaM
U TIPOIIEHTHBIM Ha/J0aBKaM, YCTaHOBIIEHHBIM JiJisi paiioHoB Kpaiinero CeBepa u
IIPUPABHEHHBIX K HUIM MECTHOCTEN, UMEIOIIUM TY K€ IIPABOBYIO IIPUPOLY, UTO U
pailioHHble KOX((OUIIMEHTHI, YCTAHOBJICHHBIC MJII MECTHOCTEH € OCOOBIMH
KJIMMAaTHYECKUMH YCIOBUSAMU.

AHanoruyHasi TO3ULMS BIOCJIEACTBUM Oblla BbICKAa3aHa TaKXke B
noctaHoBlieHnn Konctutynmmonnoro Cyna Poccuiickoit @eaepanuu Ot
7 nexabpst 2017 r. Ne 38-I1.

llocmanoenenue Ilpesuouyma Bepxosrnoco Cyoa
Poccuiickoti @eoepayuu Ne 4-11B17

CYAEBHASA KOJUIET' U
O I'PAXKIAHCKUM AEJAM

Pa3zpewenue cnopoe, 603nukaroumux mexcoy y4acmHuKamu
HeKomMMepYecKux 00beOuHeHul



2. BoccTaHoB/IeHHe B KaUecTBe WieHA CaJ0BOI4eCKOr0 TOBapHUINECTBA
SIBJISIETCSI CMOCOOOM 3aIMTHI HAPYIIEHHOT0 MpaBa JIMNA, YIEHCTBO
KOTOPOTo0 MpeKpaleH0 He3aKOHHO.

K. oOpatuics B cyJ ¢ HCKOM O NMPU3HAHUH HEJAEHCTBUTEIBHBIM PELICHUS
obmrero coopanus cagoBoro toBapuiiecta (qanee — CT) ot 30 Hos6ps 2014 1.
B YacTH MCKJIIOYEHHUS €ro W3 YJIEHOB CaJ0BOr0 TOBApHILECTBA, a TaKXKe
perieHuit 001X coOpaHuil caloBOTYECKOTO HEKOMMEPUYECKOTO TOBAPHUIIIECTBA
coOcTBeHHUKOB HenBrxumoctu (nanee — CHTCH) ot 18 wurons, 12 aBrycra
2015 r. u 25 cents6psa 2016 r.

Cyznom ycraHoBi€eHO, yTo Hcren sBisieTcss wieHoM CT m mons3oBarenem
3€MEJIBHOIO y4acTKa.

30 HosA0ps 2014 . coctosock odiiee coopanue wienoB CT ¢ moBecTkoi
JIHS O MIPUHATHH HOBBIX WIEHOB, BCTymuieHnH CT B mpaBoBoe noiie Poccuiickoit
®denepanny U IPUHATHH YCTaBa.

[lo pesynbraraM TroJOCOBaHUS Ha COOpaHHWU MPHUHATO pELIEHHE 00
M3MEHEHUH OpraHu3alnOHHO-TIpaBoBOM (hopmbl ToBapuiectsa Ha CHTCH.

IIpu »TOM coriacHO NPOTOKONy ob6mero coopanust uyieHoB CT oT
30 HOs16pst 2014 T. mpU TOJOCOBAaHWHU 3a BBHIOOpP OpPTraHU3AIMOHHO-TIPABOBOM
(GbopMBbl TOBApUIIECTBA, MPUHATHE yCTaBa U HEOOXOAUMBIX JUIsl PErHCTpalvu
nokymeHToB psn  uieHoB CT  Belpa3wid  HecorjacMe ¢  BbIOpaHHOM
OpraHU3allMOHHO-TIPAaBOBOM  (OpMOM, 3afBUIM O IKEJaHWW Cco3AaTh W
3apErucTPUPOBATh CBOIO OOIIECTBEHHYIO OPraHU3AIIMI0, OTKA3AJIMCh BCTYNAaTh B
wiensl CHTCH, npunumats ycraB u miatuth B3Hockl CHTCH.

[ToctynuBiiee B CBSI3U € 3TUM MPEANIO)KEHUE 00 UCKIIIOUEHUN Ha3BaHHbBIX
oy 13 wieHoB CT u 0 nmpu3HaHUM WX WHIWBHIYAJIbHBIMH IOJIb30BATEIISIMU
OBLJIO IPUHATO OOIBIIMHCTBOM T'OJIOCOB.

13 nexabps 2014 r. 8 EI'PIOJI BHecena 3amucs o CHTCH.

18 wutons 2015 r. coctosuocs obmiee cobpanue uneHoB CHTCH, na
KOTOPOM B TOM 4YuCJ€ ObUI PacCMOTPEH BOMNPOC O MOATBEP)KIECHUU CTaTyca
YKa3aHHBIX BBILIE JIMI] KaK UCKIIFOUeHHBIX 13 wienoB CHTCH.

Pa3pemias crop ¥ 4aCTUYHO YJIOBIETBOPSISi MCKOBbIE TpeOOBaHUS, CY[
NEpBOM MHCTAaHLUMM yKa3an, 4To yctaBoM CT He mpenyCMOTpEHO HCKIIOYEHHE
U3 Y4JIEHOB TOBApHIIECTBA 32 OTKa3 roJIOCOBaTh 3a U3MEHEHHE OpraHU3alluOHHO-
npaBoBoil (popmbl ToBapuiectsa, Beryruienne B CHTCH u npunstue HOBOTrO
ycraBa. Kpome Toro, Bonpoc 00 uckiatodeHun uctua u3 CT B MOBECTKY IHSA
BKJIIOUEH HE OblI, pelieHrne 00 M3MEHEHUM MOBECTKU JTHS HE MPUHUMAJIOCh, a
Tak)ke ObLIO HapyIIEHO MPaBO MCTIA HAa y4acTHE B PACCMOTPEHHH BOMpOCa O
€ro UCKIIFOUYEHHUH U3 YJIEHOB TOBAPHUILECTBA.

OTka3biBasi B yJOBJIETBOPEHUU TPEOOBaHMUI O BOCCTAHOBJICHUH YJICHCTBA
K. B ToBapuiecTBe, Cy1 MepBOM MHCTAHIIMHU yKa3aj, YTO BOIPOCHI IPHUHIATHUS U



UCKIIIOUEHUSI  YJICHOB  TOBAapHUIIECTBA OTHOCATCS K  UCKIIOUMTEIHHOM
KOMITETEHIIUU 00111eT0 COOpaHusl CaJIoBOYECKOT0 00beTUHEHMUS.

[Ipunumas pemienne 00 OTKa3e B YAOBIECTBOPEHUM TpeOOBaHUN O
NpU3HAHUK HENCWCTBUTENBHBIMU pelleHni oomux coOpanmii uieHoB CHTCH
ot 18 utons, 12 aBrycra 2015 r. u 25 cents0ps 2016 r., cyn ykasai, 4To Ha
MoMeHT mpoBeneHusi coopanuii K. He sBmsics unenom CHTCH, a motomy
JIAHHbBIE PEIICHUS HE MOTJIM MOBJIEYb HEOJIATONPUSATHBIX JJI1 HETO MOCIEACTBUM.

Cyn anemisiiMOHHOM HWHCTAHIIMU, OCTaBlisisi 0€3 W3MEHEHHUs PEICHUE
CyJla MepBOM MHCTAHIUHU, COTJIACUIICSI C HE3aKOHHOCTBIO MCKJIIOUEHHS UCTIA U3
YJIEHOB TOBapHUINECTBA M yKa3ajl, 4YTO JOMOJHUTEIBHOTO CyAeOHOTO
noaTrBepxkacHus wieHcTBa K. B CHTCH nHe TpeOyercs.

Cynebnas koJjulerus 1O TrpaxkaaHckum Jnenam  BepxoBnoro Cyga
Poccuiickoit @enepaiiui ¢ BHIHECEHHBIMU CYJACOHBIMU TTOCTAHOBIICHUSMH HE
COTJIACHUJIACH MO CIAEAYIOIIUM OCHOBAHUSIM.

B coorBerctBuun ¢ m. 2 cr. 58 I'K P® npu mnpeobOpazoBanuu
IOPUJMYECKOTO  JIMIla  OJHOM  OpraHu3allMOHHO-TIPaBOBOM  (OpMBI B
IOPUIMYECKOE JIMLIO JPYyroll OpraHu3alMOHHO-NPaBOBOM (OpMBI TpaBa H
00SI3aHHOCTH PEOPraHU30BAHHOTO IOPUIMYECKOTO JIMIla B OTHOLICHUM JIPYTHX
JUIl HE W3MEHSIOTCS, 3a HCKJIIOUYEHHEM MpaB M 00sS3aHHOCTEH B OTHOILICHUU
yupenuTtesien (y4acCTHUKOB), I3BMEHEHUE KOTOPBIX BHI3BAHO PEOPTaHU3AIIUCH.

B coorBerctBun ¢ moan. 8 m. 1 cr. 19 ®depepanbHOro 3akoHa OT
15 anpenst 1998 1. No 66-®3 «O cagoBoIUeCKUX, OFOPOJHUYECKUX U JAaYHBIX
HEKOMMEPYECKUX OOBEIUHEHUSIX Tpaxkaan» (nanee — 3akoH Ne 66-D3) uineH
CaJOBOJAYECKOTO,  OTOPOJIHUYECKOTO  WJIM  Ja4YHOTO  HEKOMMEPYECKOIO
OoOBeMHEHUS UMEET TpaBO O0pamatbcss B CyJ C 3asBJICHHEM O MPU3HAHUU
HEJICHCTBUTEIbHBIMI HapYIIAKOIINX €r0 MpaBa U 3aKOHHBIE NHTEPECHI PEILICHUI
o01ero coOpaHus YJIECHOB CAJOBOTYECKOTO, OTOPOJHUYECKOTO WU JTAYHOTO
HEKOMMEPYECKOTO OOBEAMHEHHSI MO0 COOpaHHs YMOJHOMOYEHHBIX, a TaKKe
pEIICHHI MPaBIIEHUS U UHBIX OPTaHOB TAKOT'0 00bEIMHEHUS.

CormacHo 1. 2 cr. 21 3akona Ne 66-®3 ujgeH CcagoBOIUYECKOTO,
OTOPOJIHUYECKOTO WM JAa4YHOTO HEKOMMEPUYECKOro OOBbEAMHEHHUS BIIpaBe
oOkajmoBaTh B CyJ  pelieHue  o0mero  coOpaHusi  €ro  4JIeHOB
(coOpaHust YIIOJJHOMOUYEHHBIX) WJIM pElIeHWe OpraHa yIpaBiCHUS TaKuM
00bEeIMHEHUEM, KOTOPhIC HApyIIAlOT IpaBa U 3aKOHHBIE HWHTEPEChl YJieHa
TAKOro OObETUHEHHUS.

B ct. 46 3akona Ne 66-D3 npeaycMOTPEHO, YTO 3AIIUTE B COOTBETCTBUU C
IPAXKJIAHCKUM 3aKOHOJATEJIbCTBOM IMOJIeKAT IpaBa YJIEHOB CaJ0BOIYECKUX,
OTOPOJHUYECKUX U JAYHBIX HEKOMMEpPYECKUX OOBEAMHEHHM, CBS3aHHBIC C
BCTYIUICHUEM B WICHBI CaJIOBOJYECKOr0, OTOPOAHUYECKOTO WM JIaYHOTO
HEKOMMEPUYECKOTO OOBEAMHECHUS, YIaCTHEM B HEM W BBIXOJOM H3 Hero (1. 1).
3ammuTa mOpaB CaJOBOJAYECKUX, OTOPOJHUYECKUX, JAYHBIX HEKOMMEpPYECKHUX
00BEMHEHUH U WX WICHOB B COOTBETCTBHUHU C YTOJIOBHBIM, aIMUHUCTPATUBHBIM,



TPAKIAHCKAM M 3€MEJIbHBIM  3aKOHOJATEIbCTBOM  OCYILECTBISETCA
MIOCPEACTBOM BOCCTAHOBIICHHS MOJIOKEHUSA, CYIIECTBOBABLIETO 10 HAPYLICHHUS
UX TIpaB, U NPECEUCHUS NCHUCTBUM, HAPYIIAOMIMX WX MpaBa WIA CO3AOIINX
yrpo3y HapylIeHus ux npas (1. 3).

Cornacao cr. 12 'K P® onHuM 13 c1ocoO0B 3alIUThI TPAXKIAHCKUX MTPaB
ABJIIETCSI BOCCTAHOBJIEHUE MOJOKEHHUS, CYIIECTBOBABIIETO JI0 HAPYIICHUS
paBa, U NPECeUYCHNUEe NEHCTBUN, HAPYIIAIOIIKUX IPABO WM CO3JAOLINUX YIPO3y
€ro HapyLIEHUS.

Takum 00pazom, B CHUTy NMPUBEICHHBIX BBIIIE TMOJOXKEHHA 3aKOHA MPH
oOpallleHul B CyJl C HUCKOM 00 OCMapuBaHUU pEIICHUs OOIIEro coOpaHus
YICHOB CaJ0BOAYECKOr0, OTOPOJHUYECKOTO WIIM JTaYHOTO HEKOMMEPYECKOIO
OOBEIMHEHUSI UCTEl JAOJDKEH JI0Ka3aTh, YTO OCHAPUMBAEMOE pELICHHE OOIIEro
coOpaHMs HapylIMJIO €ro IpaBa U 3aKOHHbIE MHTEPEChl, U BIPABE
BOCIIOJIb30BaThCSl TaKUM CIIOCOOOM 3alllUThl €ro HApYyLIEHHOTO MpaBa, Kak
BOCCTAHOBJICHHE IOJIOKEHMSI, CYIIECTBOBABIIETO O HApYLICHUS IpaBa, OAHOM
u3 (GopM KOTOPOTO SBIJIAETCS BOCCTAHOBJICHWE HE3aKOHHO IPEKPAIIEHHOTO
YJIEHCTBA B TOBAPHILIECTBE.

Cyngamu 00enx WHCTAaHUUN (PAKT HE3aKOHHOTO HCKJIIOYEHUS HCTUA W3
ynenoB CT, mpeoOpazoBannoro B CHTCH, ycranosien. Bmecte ¢ TeM B
yIOBJIETBOPEHUHN TPeOOBAHMI UCTIIA O €r0 BOCCTAHOBJIEHWU B KAUECTBE 4JIEHA
TOBApHILIECTBA CYJJOM OBbLIO OTKA3aHO.

Cyn aneuisiMoHHON WHCTAHIUY, MPOBEPss MO aneJUIIUOHHON kano0e
K. 3aKOHHOCTH CyAeOHOro pelleHus, YyKa3ajd, 4TO B CHUJIYy HHUYTOXHOCTH
pemenus obmero coopanus ot 30 HOsSOps 2014 r. 00 UCKIIFOUCHUHN 3asBUTEIIS
U3 YWICHOB TOBAPMUIIECTBA OHO HE BJIEUET JUIsl HETO IPABOBBIX IIOCIEICTBHIA,
OJIHAKO pEIIECHHE CyJa B YacTU OTKa3a B HCKE O BOCCTAHOBJIEHUHW YJICHCTBA
UCTIIa B TOBAPUILECTBE OCTAaBUI 0€3 U3MEHEHUS.

Tem cambIM npaBa UCTIIA BOCCTAHOBJIEHBI HE OBUIH.

Cyapl He ywiHM, 4YTO [EWCTBYIOIIEE 3aKOHOAATENIBCTBO  IPSMO
IpeayCMaTpUBAET, YTO 3asiBJICHUE TPeOOBAaHUS O BOCCTAHOBJIICHUM MOJIOKEHMUS,
CYILIECTBOBABIIIETO JO HApYIICHHUS TpaBa, MOXKET OBbITh HCHOJB30BAHO
KOHKPETHBIM CYObEKTOM B KaueCTBE CIIOCcO0a 3alllUThl €ro HAPYIIEHHOIO MpaBa,
MO3TOMY NPUMEHUTEIBHO K paccMaTpUBaeMOMY CIIOPY HCTEll OblI BIpaBe
3asiBUTh TPeOOBAaHKE O BOCCTAHOBIICHUH B WIEHAX TOBAPUILECTBA.

B ¢Bs3u ¢ 3TUM BBIBOJBI CYAOB IEPBOM U AINCIUIALMOHHONW UHCTAHIMU O
TOM, 4YTO TpeOOBaHHWE HCTHA O BOCCTAHOBJIEHWM B YJIEHAX TOBApPHILECTBA
YIIOBJETBOPEHUIO HE MOAJICKHT, TaK KaK 3asiBUTENIEM M30paH HEBEPHBIN CIIOCOO
3alIUThl HAPYIIEHHOTO MpaBa, IPU3HAHBI OLTUOOYHBIMHU.

Onpeoenenue Ne 117-KI'17-22



Paspewenue cnopos, c6a3aHHBIX C 3aUUMOIL NPABA COOCMEEHHOCMU U
Opy2ux 6euiHbvIX Npae

3. TpeOoBaHue 0 NMPU3HAHUM NMPABA COOCTBEHHOCTH HA HEABHKMMOE
HMYIIECTBO OTCYTCTBYIOIIUM MOKeT OBbITh Y/OBJIETBOPEHO, €CJIM OHO
3asiBJIEHO BJIAJCIOIIUM COOCTBEHHMKOM B OTHOLIEHMH HeE BJIaJEIOIero
UMYIIECTBOM JIMIA, MNPaBO KOTOPOro HAa 3T0 MMYIIECTBO ObLIO
3aperucTPUPOBAHO HE3AKOHHO, W JAHHASl PerucTpanus HapyliaeT NMpPaBo
COOCTBEHHNKA, KOTOPOe He MOKeT ObITh 3allMIIEHO NMPeAbABJIEHHEM HCKA
00 McTpeO0OBaHMH UMYLIIECTBA U3 YYKOI'0 HE3aKOHHOTI'0 BJIA/ICHUS.

3A0 «llnemenHoil 3aBog «YepHOBO» 0OpaTUIOCH B CyAd C HCKOM K
OO0OO «llenTp unoteuHsbIx 3aiiMoBY», B., K. 0 npru3HaHNK HUYTOXKHBIMU CIETIOK U
NPUMEHEHUU TIOCJIEACTBUA HX HEICUCTBUTEIBHOCTH, MPEKPAIICHUH U
NPU3HAHUU  OTCYTCTBYIOIIMM  TpaBa COOCTBEHHOCTHM  OTBETYHMKOB, 00
uckmoueHun u3 EIPII 3amumceir 0 rocymapCTBEHHOM pErHCTpalyy IIpaBa
OTBETYMKOB, @ TAKXK€ O MPU3HAHHUM IpaBa COOCTBEHHOCTH MCTLA HAa CIOPHBIE
3€MEJIbHBIE YYACTKH.

B  o0OocHoBanume TpebOoBaHMI  HMCTIOM  YKa3aHO, 4YTO  KOJXO3
«menu XVIII ITaptebe3ga» ObUT MOCIEIOBATEIBHO PEOPraHU30BaH B COBXO03
«menn XVIII Ilaprcwe3pa», a 3areMm B TOO «Peil3uHo» (co3maHo B
1992 rony). CIIK «YepHoBo» ObIT cO31aH TyTeM €ro BbIAENA U3
TOO «Peit3nHO», KOTOpPOE BIOCIEACTBUU MPEKPATHIO ACATEIBHOCTH B
pesyabtare ero npucoeanHenus k CIIK «HepHoBoy.

B panpneiimem CIIK «YepHoBo» peopranuzoBan B 3A0 «HepHOBOY®,
nepeuMeHoBaHHoe 1o3xke B 3A0 «IlnemenHoit 3aBoxy  «YHepHOBO®.
Bce pabotHuku peopranuzoBanHoro konxo3a «Mmenu XVIII Ilaprcnesnar
nepefaii CBOM HMYLIECTBEHHBIE M 3€MEJbHBIE AW B YCTaBHBIA KamuTal
TOO «Peit3uno» u, cTaB akIoHEepaMu 00IIECTBA, 10 MHEHUIO UCTIIA, YTPATHIIN
paBo COOCTBEHHOCTH HA 3TO UMYIIECTBO, & UX CBUIETENIHCTBA O JAHHOM IpaBe
yTpaTWIM opuandeckyro cuiry. Mceren cebinaercs Ha 1o, yTo 3A0 «Ilnemennon
3aBoJi «YepHoBo» kak mpaBonpeeMHUK TOO  «Peitzuno»  siBisieTcs
COOCTBEHHHKOM CIIOPHBIX 3€MEJbHBIX Y4YacTKOB, B CBA3M C YEM MPaBO
COOCTBEHHOCTH OTBETYMKOB 3aPETUCTPUPOBAHO HE3AKOHHO.

Pa3pemias cnop u oTKa3biBas B YyAOBJIETBOPEHUU HCKOBBIX TpeOOBaHUM
3A0 «IInemennoi 3aBox «HepHOBOY, Cy/ MEPBOM MHCTAHIIMU UCXOUAI U3 TOTO,
YTO WCTIIOM MPOMYIIEH CPOK MCKOBOM JaBHOCTH Ha oOpalieHue C JaHHBIM
MCKOM, TIOCKOJIbKY HUCTEI] HE MOT HE 3HATh O BBIJICJICHUU B HATYpPE U MEKEBaHUU
CIIOPHBIX 3€MEJbHBIX YYaCTKOB, HA KOTOPBIX B HACTOSIIEE BPEMSI BO3BEICHBI
WHJIMBUAYaJIbHbBIC KUJIbIE JOMA U MPOBEJECHBI KOMMYHUKAIINU, & OCHOBAHUM JJIs1
BOCCTAaHOBJIEHUSI IIPONYILIEHHOI'O CPOKA HE UMEETCS.
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OTMeHsIsl pelieHue cya MepBOol MHCTAHUMU U YaCTUYHO YIOBJIETBOPSS
UCKOBbIE TpeOOBaHUS, CyJ ameJUIIMUOHHOW WHCTAaHIMU, CChUIAsICh Ha
pa3bsCHEHHMs, cojAepKamuecs B M. 7 moctaHoBieHus [lnenyma BepxoBHoro
Cyna Poccuiickoii @enepannn ot 29 centsiops 2015 r. Ne 43 «O HExOTOpBIX
BOIIPOCAX, CBS3aHHBIX C TPUMEHEHHEM HOpPM ['pakIaHCKOro KojJekca
Poccutickoii @enepannu 00 MCKOBOW JaBHOCTH», KOHCTAaTHPOBAJ, YTO CPOK
MCKOBOM JaBHOCTU HE paclpoCTpaHseTCs Ha TpeOOBaHMA O MPHU3HAHUM IpaBa
OTCYTCTBYIOILUM.

[Ipu 3TOM Cyn aneuIsiuMOHHOM MHCTAHIMHM YKa3all, YTO HOPUANYECKU
3HQUMMOM W TOJJIEkKAIIEHd JOKA3bIBAaHWID B JAHHOM JIEJIE  SIBJISCTCS
COBOKYITHOCTb  CIEAYIOUIMX OOCTOSATENbCTB: HAJIWYME Yy HCTUHA IIpaBa
COOCTBEHHOCTHM WJIM JPYyroro BEIIHOIO IIpaBa Ha HMEIOIIMNCA B HAType
3eMENIbHBI  y4acTOK, yTpara (AKTUYECKOTO BIAJACHUS UM, a TaKKe
HE3aKOHHOCTh BJIAJCHUSA 3THUM YYaCTKOM HJIM €r0 YacThl0 KOHKPETHBIM JIMIIOM
(Juamn).

VYioBierBopsis HCK B OTHOUIEHMM 14 3€MENbHBIX Y4YacTKOB, CYJ
aneJUIILIMOHHON WMHCTAaHIMM OTMETHJ, YTO OTBETYMKU HE BIAACIOT 3THUMH
3€MEIbHBIMU YYACTKAMM, IIOCKOJIBKY Ha HUX HaxoasaTcs onopst JIDII.

[Ipu ynoBieTBOpeHHH TpPEOOBaHHUS MCTIA B YAaCTU IMPU3HAHMS 332 HUM
npaBa COOCTBEHHOCTH Ha CIIOPHBIE 3€MEJIbHBIE YYACTKH, CyJ aneyIsiHuOHHOM
MHCTaHIUU UCXOJUJI U3 TOrO, YTO OHU ObUIM HE3aKOHHO BBIJEIEHBI U3 COCTaBa
3€MEeJIbHOTO y4acTKa, HAXOASAIIErocss B COOCTBEHHOCTH HUCTLA.

CynebHast kojuterusi 1O TrpaxaaHckuMm jaenam  BepxosHoro Cyna
Poccuickonn @enepanuu MpU3HAJIA BBIBOABI Cyda ale/UIALIMOHHON MHCTAaHLMHU
OLIMOOYHBIMU TIO CJEYIOIIUM OCHOBAHUSM.

Cornacao ct. 301 'K P® coOGcrBeHHUK BIpaBe HCTpeOOBAaTh CBOE
MMYILIECTBO U3 YY>KOTO HE3aKOHHOTO BJIaJCHMUS.

B cootBerctBum co ct. 304 maHHOTO KOJeKCa COOCTBEHHHK MOMKET
TpeOOBaTh YCTPAaHEHUS BCIKUX HAPYIIIEHUHN €ro MpaBa, XOTs Obl 3T HAPYIICHUS
Y He ObUIM COEIMHEHBI C JTUIICHUEM BIIaICHHUS.

CornacHO pa3bACHEHUSIM, COJEpKaluMcsa B 1. 52 COBMECTHOIO
nocraHoBienus I[InenymoB BepxoBHoro Cypa Poccuiickoit ®enepaiuu u
Bricimiero Apourpaxsnoro Cyna Poccuiickoit @enepanuu ot 29 anpens 2010 r.
Ne 10/22 «O HeKOTOpPBIX BOMPOCAX, BOSHUKAIOIIUX B Cy/leOHOI MpakTUKe MpH
pa3pelieHuu CIOpOB, CBA3AHHBIX C 3alIUTON MpaBa COOCTBEHHOCTH M JIPYTUX
BEI[HBIX TMpaB», 3apErMCTPUPOBAHHOE MPABO HA HEIBUKMMOE HUMYIIECTBO
MOJKET OBITh OCMOPEHO TOJIbKO B CylneOHOM mopsiake. IlockoiabKy mpu Takom
OCHapuBaHUM CYJ pa3peliacT CHop O IpaXJTaHCKUX IpaBax Ha HEABUKHUMOE
UMYIIECTBO, COOTBETCTBYIOUIME TPeOOBaHUS pPACCMaTPUBAIOTCS B IOPSJIKE
MCKOBOTO ITPOU3BOJICTBA.

B cnyuasx, korna 3amuce B EI'PII Hapymaer nmpaBo mctma, KOTopoe He
MOKET OBITh 3allMIIEHO IyTEeM MpHU3HAHHUS TpaBa WM HUCTPeOOBaHUS
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MMYIIIECTBA U3 YY>KOTO HE3aKOHHOT'O BiaJieHHsl (IIpaBo COOCTBEHHOCTH Ha OJMH
U TOT XK€ OOBEKT HEIBMKUMOCTH 3apETUCTPUPOBAHO 32 Pa3HBIMU JIMIIAMH,
paBO COOCTBEHHOCTH Ha JABMKMMOE HMMYIIECTBO 3apErMCTPUPOBAHO Kak Ha
HEJIBDKMMOE UMYIIECTBO, WUIOTEKA WM MHOE OOpPEMEHEHHE MPEKPaTUIINCh),
OoCHapyuBaHHUE 3aPETUCTPUPOBAHHOIO MpaBa WM OOPEMEHEHUS MOKET OBbITh
OCYIIECTBIICHO IIYTEM TNPEIBABICHUS WCKa O TMPU3HAHUM T[paBa WIH
O0OpEeMEHEHHUs OTCYTCTBYIOIIKM.

Taxum 006pa3oM, BO3MOXKHOCTh OOpalieHusi ¢ TpeOOBaHHEM O MPU3HAHUH
nmpaBa COOCTBEHHOCTH Ha HEABWKUMOE HMYIIECTBO OTCYTCTBYIOIIUM
MPEIOCTABJIEHA TOJBKO JIMILy, KOTOPOE€ B COOTBETCTBUM C JaHHbiMU EI'PII
SBJIIETCSI COOCTBEHHUKOM 3TOT0 MMYIIIECTBA M OJHOBPEMEHHO UM BIIAJICET, B
TOM Cclly4ae, €ClId MO0 KAaKUM-TMOO TpUYMHAM Ha JaHHOE€ HMYIIECTBO
OJIHOBPEMEHHO 3apPETUCTPUPOBAHO MTPABO COOCTBEHHOCTH 32 JPYTUM JIUIIOM.

Kak cremyer w3 yCTaHOBJIEHHBIX CYJIOM OOCTOSATENILCTB Ji€da, IMPaBO
COOCTBEHHOCTH OTBETYMKOB Ha 3€MEJIbHBIE YYaCTKH BO3HHUKIO B PE3YJIbTATE
MPOBEJECHUS UX BbIJIENA.

Brizen 3emMenpHBIX YY4aCTKOB O3HA4YaeT MPEKPAICHUE MTPEKHETO PEKAMA
npaBa COOCTBEHHOCTH KakK Ha MEpBOHAYaJIbHBIA 3eMENbHBIA Yy4acTOK, TaK U Ha
BBIJICJICHHBIN KaK Ha 00BbEKTHI HEJBUKUMOTO UMYIIIECTBA.

Brien cnopHBIX 3€MENBHBIX YYAaCTKOB IO JAHHOMY JENYy HE OCIIOpPEH,
00CTOSITENBCTBA, CBSI3aHHBIE C BBIACIIOM, CYAOM aleUISILIMIOHHON UHCTAHIIMKU HE
YCTaHOBJICHBI.

Takue oOcrosiTtenbeTBa B cuity 4. 2 ¢1. 56 ['TIK P® umenu 3HaueHue ais
paspernieHus cropa u JOHKHBI ObLUTH OBITH MOCTABJICHBI CYIOM Ha 00CYXICHHUE
CTOPOH, B YaCTHOCTH 0OCTOSATEIHCTBA TOTO, 3HAJ WJIHM JOJIKEH OBbLIT 3HATH UCTEII
O TPOBENIEHWU TMPOIEAYPHl BBIIETA, B TOM YHCIE O MPOBEACHUU OOIIETO
coOpaHus.

N3 marepuaiioB nena cieayeT, 4To, 3asBJsisl O MPOMYCKE CPOKA MCKOBOM
JABHOCTH, OTBETYHKU CChUIAJUCh HA TO, YTO O BBIAEJE 3€MEJIbHBIX Y4aCTKOB
UCTIYy ObLIO U3BECTHO.

OpnHako cyn anesuIsIIMOHHON WHCTAHIIMU B HApYIICHHUE MOJOKEHUH 4. 2
cT. 56 I'TIK P® nannbie 00CTOSATEIHLCTBA HE YUeI, UTO MOBJIUSIO HA pe3yJbTat
pa3pelIeHus cropa.

CyaoMm Takke He OOCYXJEH BOINPOC O TOM, COXPaHWJIOCh JH IPaBO
COOCTBEHHOCTH UCTIA HA CIIOPHBIE 3€MEJIbHbIE YYaCTKHU MOCIIE€ UX BbIJIETA.

N3 mnpuBeneHHBIX BHINIE MOJOXKEHUNH HOPM MaTepUAIBHOTO MpaBa U
pazbsicHenuil [Inenyma BepxoBHoro Cyna Poccuiickoit denepanuu ciemayer,
YTO HCKOBBIE TpeOOBaHMs OOIIECTBA O TPU3HAHUM TpPaBa COOCTBEHHOCTH
OTBETYUKOB OTCYTCTBYIOIIIMUM MOTJHM OBITh  YJOBJIETBOPEHBI  CyAcOHOM
KOJUIETHEH TOJIbKO B CJIy4a€ YCTAHOBJIEHHS TOr0, YTO OOIIECTBO, B
cootBeTcTBUM ¢ naHHbiMU EI'PII, mpomomxaeT octaBaThCsi COOCTBEHHHUKOM H
BJIQJICTILLIEM  CIOPHBIX  3€MEJIbHBIX  Y4YacTKOB, a IMPaBO  OTBETYMKOB
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3apEruCTPUPOBAHO HE3aKOHHO, IIPYM 3TOM OHU HE BIJIAJICIOT STUMHU YYacCTKAMH,
BCJIE/ICTBUE YEro K HUM HE MOXET ObITh IPEIbSABICH HCK 00 HCTpeOOBaHUU
MMYILIECTBA U3 YYXKOTO HE3aKOHHOTO BJIAJICHU.

B coorBerctBum ¢ 4. 4 cr. 67 ITIK P® pe3ynbraThl OLEHKH
JIOKA3aTelIbCTB CyJ 00s13aH OTpa3uTh B PELICHWH, B KOTOPOM HPHUBOIATCS
MOTHUBBI, IO KOTOPBIM OJHHU JI0Ka3aTEJbCTBA IMPHUHATHI B KA4ECTBE CPENCTB
00OCHOBaHUSI BBIBOJIOB CyJa, IPYrHe JOKa3aTelbCTBA OTBEPTHYTHI CYAOM, a
TaK)K€ OCHOBAHU, [0 KOTOPBIM OJIHUM JIOKa3aTeJIbCTBaM OTJIaHO IPEAIIOYTEHHE
nepea IpyruMu.

CornacHo 4. 4 cr. 198 nmanHOrO KOAEKca B MOTHMBHPOBOYHOW 4YacTH
pELICHUs Cyia TOJKHBI ObITh U3JI0’KEHBI 00CTOSATENbCTBA /1€, YCTAHOBJICHHBIE
CYIOM; JOKa3aTelbCTBAa, HAa KOTOPBIX OCHOBAaHBI BBIBOJABI Cyda 00 3TUX
OOCTOATENBCTBAX; JAOBOJABI, IO KOTOPBIM CYJ OTBEpPraeT T€ WU UHBIE
JI0KAa3aTeNIbCTBA; 3aKOHBI, KOTOPBIMH PYKOBOJICTBOBAJICA CYA.

B oOocHoBaHue BBIBOJA O TOM, YTO CIOPHBIE 3€MENbHBIE YYAaCTKU
HaxoJsATCAd BO BIAJCHWM MCTLA, a HE BO BIJAJCHUU OTBETYHUKOB, CYyJ
aneJUILIMOHHON HHCTAHLMM COCJAJCs TOJBKO Ha TO, YTO Ha KaXJAOM U3
14 yyacTkoOB HaxoauTcs 1o oHOM onope JIOII.

[Ipu 3TOM CyI0M HE yKa3aHO, KAKMMH JI0Ka3aTeIbCTBAMU MOATBEPKICHO
3TO 0OCTOATENBCTBO, U TO, KAKUM 00pa3oM OHO MOATBEPKIaeT (HAaKT BIaJACHUS
UCTLUOM 3€MEIbHBIMM YYacTKaMH M ONpoBepraer (axT BIaJACHHUS STUMH
y4acTKaMu OTBETUYHKAMHU.

B 10 e Bpems cyn koHcTathpoBall, 4To onopsl JIDII u MexeBble 3HAKH
YCTaHOBJIEHBI 33 CYET OTBETUUKOB.

B cootBetcTBHM € 4. 1 cT. 56 I'TIK P® kaxxnas cTopoHa 10JKHA 10Ka3aTh
T€ OOCTOSTENbCTBA, HA KOTOPBHIE OHA CCHUIAETCS KaK Ha OCHOBAaHUS CBOUX
TpeOOBaHUII M BO3PAKEHUM, €CIIM HWHOE HE MNPEAYCMOTPEHO (enepanbHbIM
3aKOHOM.

[lo nanHOMYy pAeny TpeOOBaHUS MPEIbSBICHBI MCTIIOM, YTBEPIKIABILUM,
YTO €ro MpaBO COOCTBEHHOCTH COXPAHEHO U 3€MEJIbHbIE YYACTKH HaXOJSATCS B
ero BIaJCHUU. MexXIy TeM CyJ aneUIAIHOHHONW WHCTaHIUHU, MO CYIIECTBY,
OCBOOOMII UCTLA OT JOKA3bIBAaHUSI TE€X OOCTOSITENBCTB, HA KOTOPHIX OCHOBAHbI
ero TpedoBaHMs, BO3JIOKUB O0SA3aHHOCTH ONMPOBEPIaTh YTBEPKIACHUS MCTLA HA
OTBETUUKOB.

B cBsi3u ¢ Tem, 4TO MpU PACCMOTPEHUU Jella CYyAOM aleUISIIIUOHHON
WHCTAaHIMU JIOMYIIEHbl CYIIECTBEHHbIE HAPYIIEHUS HOPM MaTepUaJbHOTO H
IIPOLIECCYAbHOIO IpPaBa, KOTOPHIE MPUBEIM K HENPABUIBHOMY pa3peLICHUIO
cnopa, Cynebnas koyierusi TO TpakgaHCkuMm nenam BepxoHoro Cyna
Pocculickon ®@enepannn OTMEHWIIA aleJUBSIMUOHHOE OIPEICIICHUE U HaIlpaBuia

JIEJIO Ha HOBOE aleJUIILMOHHOE PACCMOTPEHUE.
Onpeodenenue Ne 33-KI'17-10
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4. Tlokynartejib, KOTOPbI JUIIWJICS NPHOOPETEHHOW MM Belld HA
OCHOBAHHMH PelICHUsI CyIa, BBIHECEHHOI'0 N0 UCKY TPeThero JiMua, BIpase
TpedOBaThL OT MNPOAABHA BO3MeEIeHHS YOBLITKOB HCXOAsl M3 PeajbHO
YILIAYEHHOW UM 32 TOBAP ACHEKHOU CYMMBI.

HckoBass naBHOCTHL MO TPeOOBAHMIO TOKYNATeAsl HMCYUCIAAETCH C
MOMEHTA BCTYIJIEHUS] B CHJTY PellieHusI cy/a 00 ucTpe0OBaHUM BellH.

1. oOpatuics B CyZ ¢ UCKOM K A., B KOTOPOM MPOCHJI MPU3HATH JOTOBOP
KYIUTA-TIPOAaXXH 3€MEJIbHOT0 y4acTKa 3aKIio4eHHbIM Ha cymmy 3 900 000 py6.
U B3bICKaTh YOBITKM B Ha3BaHHON CyMMeE, COCJABIIMCh HAa TO, YTO MPUOOpEN y
OTBETYMKA CIHOPHBIM 3eMenbHbIl yyacTok 3a 3 900 000 py6., uyTo
MOATBEPKIACTCS PACHUCKOM OTBETUYMKA, OJAHAKO B JIOIOBOPE KYIUIM-TIPOIAXKH
CTOPOHBI YKa3aJu MEHBIITYIO0 CyMMY. JIaHHBIN 3eMeNbHBIA YU4aCTOK OBbLT U3BAT Y
UCTIIa BCTYNMBIIMM B CHJIy PEUICHHWEM CyJa KakK BBIOBIBIIMNA M3 BIaJICHUS
COOCTBEHHHKA IOMUMO €T0 BOJIH.

A. HCK HE mNpu3HAN, 3asBWJI O IPUMEHEHUUW HCKOBOM JABHOCTH K
3asiBiieHHBIM 111, HCKOBBIM TpeOOBaHUSIM, MOJArasi, YT0 CPOK UCKOBOM JaBHOCTH
CJIEYET UCUHUCIIATh ¢ MOMEHTA UCIIOJIHEHHS IOTOBOPA KYIUIA-IIPOIAaXKU.

CynoMm ycTaHOBIIEHO, 4TO Mexay crtopoHamu 10 ampens 2008 r. B
NUCHbMEHHON (hopMe 3aKII0UEH JOTOBOP KYIUIM-NPOJAXKH 3€MEJIbHOTO y4yacTKa,
Ha OCHOBaHMU KoToporo 3a II. Obu1o 3aperncTpupoBaHO MPaBO COOCTBEHHOCTH
Ha JaHHBIM OOBEKT HEABIKUMOCTH. lleHa ydacTka B JOroBope yKa3aHa B
pazmepe 900 000 py6.

BerynuBminM B 3akoHHyr cuny 14 mapra 2013 r. pemenwem cyna
YIOBJIETBOPEH MCK MECTHOM aJAMUHHUCTpallMd OO0 HCTPEOOBAaHUM HA3BAHHOIO
3€MEJIbHOI0 y4acTKa M3 YY»KOTO HE3aKOHHOIO BIIAJIEHUsS, O MPU3HAHUM IpPaBa
cooctBeHHoctr III. oTCyTCTByMOIIMM W TNPU3HAHWM TpaBa MYHHUITUNATHHOU
COOCTBEHHOCTH Ha JaHHOE UMYILECTBO.

OcHoBaHueM [Jisi U3BATUS Y4YacTKa IMOCIYKWJI YCTAHOBJICHHBIM IO
npuroBopy cyaa ot 22 centsiopst 2010 r. dhakT BBIOBITHS 36MENBHOTO YYacTKa U3
BIIAJICHUS MYHUIIUIIAJLHOTO OOpa30BaHUS B PE3yJIbTaTe MOIICHHHYECKUX
JIEUCTBUM M MOAJEIKU JOKYMEHTOB, COBEPIIEHHBIX TPYIION JIUL B MEPUOM C
¢depans no mapt 2008 rona. [To jaHHOMY IPUTOBOPY OCYXIEH B TOM UYHUCIIE U
Opar npojasiia A.

13 auBaps 2016 r. I1I. HanpaBun A. TpeOOBaHHE O BO3MEIICHUH YOBITKOB,
NPUYMHEHHBIX HM3BATUEM 3E€MENIbHOTO Y4YacTKa, KOTOPOE YIOBJIETBOPEHO HE
OBLIIO.

OOpamasch B ¢y, Uctell B 000CHOBaHUE pa3Mepa yObITKOB MPECTaBUI
BBIJJAHHYI0O OTBETYMKOM PACHUCKY O TOM, 4YTO B JCHCTBUTENBHOCTH 3a
3eMeJIbHBIN y4acTOK OH moiayuui ot nmokynatess 111, 3 900 000 pyo®.
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YcraHoBuB  (pakT uM3BATHA Yy HCTIA 3€MEJIBHOrO Yy4yacTKa IO
00CTOSITENILCTBAM, O KOTOPBIX €My HE ObUIO M3BECTHO IMPHU 3aKIIOUYEHHH C A.
JIOTOBOpa KYIUIU-TIPOJIaKHU, CyJ TNMEPBOM MHCTAHLMH MPHUILIET K NPaBUIBHOMY
BBIBOAY O TOM, YTO MCTEL] MMEET MNPaBO B COOTBETCTBHHM C IOJOKEHUSIMHU
cT. 461 'K P® nHa Bo3MelIeHnE OTBETYNKOM YOBITKOB, TPUYMHEHHBIX U3BSITHEM
ATOTO 3€MEIBHOI0 YYacTKa.

[Ipr 3TOM CyAOM YCTaHOBIJIEHO, YTO HCTEL YIUIATHUA A. 3a 3€MEIbHbIN
ygactok 3 900 000 py6. Ha3Bannas cymma OOOCHOBaHHO TpPHU3HAHA CYAOM
yOBITKaMH UCTIIA.

OTMeHss pelieHre cya MepBOM MHCTAHIIMU U IPUHUMAs IO JIeIy HOBOE
pemieHre o0 oTKa3e B UCKE, CyJ aleJUIMOHHON MHCTAHIUMHU YyKa3al, 4To IO
YCJIOBUSIM JIOTOBOPA KYIUTU-TIPOJIayKu 3eMeNIbHOro yyactka oT 10 anpesnst 2008 r.
CTOPOHBI OTPEJIEINIIM CTOUMOCTD 3eMEeILHOTO y4yacTka B pazmepe 900 000 py6.
Y IIPOM3BENIN MEX1y COOO0M pacyeT MOIHOCTHIO 0 MOANUCAHUS TaHHOM CIIENKH,
IIPY 3TOM pacCIMCKa HAIKMCAHA CIIYCTS IISTh JHEW IOCIJIE COBEPIUEHUS CHCIIKH,
COJICP’)KUT NPHU3HAKHM JOroBOpa 3aiiMa, INOJJIMHHUKA DPACHHUCKUA O Iepeaade
JNEeHEeXHBIX cpencTB B pazmepe 3 900 000 py6. B Marepuanax Jena He UMeeTcs,
0 3alpocy CyAa aneuUBIUOHHOM MHCTAHIMM HKCTLOM OH TakXke He
NPEACTaBICH, a TpeOOBaHWE MCTIA O MPU3HAHWM JIOrOBOpa KYIUIH-TIPOJAXKHU
3€MEJIBHOTO y4yacTKa 3aKIOYeHHbIM Ha cymmy B pasmepe 3 900 000 py6.
(aKTHYECKH HApaBJICHO HA U3MEHEHHUE YCIOBUM TAHHOM CHIEIIKH.

Kpome Toro, cyn anemissiMOHHON MHCTAHLIMM MPUMEHUI CPOK MCKOBOM
naBHOCTU 1O 3asBieHHbIM III. WckoBbIM TpeOOBaHMSM, yKa3aB, YTO Hadalo
TEYEHUS ATO CpPOKa JIODKHO HCYHUCIATBCS C MOMEHTA, KOIZIa HCTIY CTallo
W3BECTHO O HAJMYMM BCTYNUBIIErO B 3aKOHHYIO CHJIy MPHUIrOBOpa Cylaa OT
22 centsi6ps 2010 T.

Cynebnas koJjuierus 1O TrpaxkaaHckum Jnenam  BepxoBnoro Cyga
Poccuiickon @enepanuu MpU3HAIA BBIBOABI Cyda ale/UIALMOHHON WHCTAaHLIMHU
HE COOTBETCTBYIOLIUMU TPEOOBAHUSAM 3aKOHA.

B cootBerctBuu ¢ n. 1 ct. 200 I'K PO, ecnu 3akOHOM HE YCTaHOBJIEHO
WHOE, TE€YEHHE CpOKa HMCKOBOM JaBHOCTHM HAYMHAETCA CO JHS, KOrAa JHIO
y3HAJO WU JOJHKHO OBLIO y3HATh O HApYIIEHUH CBOETO MpaBa U O TOM, KTO
SBJIETCS] HAJIEKAIIUM OTBETYMKOM I10 UCKY O 3alllUTE 3TOr0 MpaBa.

B cootBeTcTBMU ¢ TPUBEAECHHBIMU BBIIIE MOJIOKEHUSIMU CT. 461 maHHOTO
KOJIEKCa OCHOBaHUEM JJId MpeAbsBICHUS TpeOOBaHMU K MPOJABILY SIBIIAETCS
U3bATHE TOBAapa y MOKYyMHaTelssl, B CUJIy YEro CpOK MCKOBOM AABHOCTH IO 3TUM
TpeOOBaHUSAM HE MOKET HA4aThCsl 0 BOSHUKHOBEHUS TAKUX OCHOBAHHIA.

CornacHo pa3bACHEHUSIM, CcOJepkKalumMca B M. 83 TOCTaHOBJIEHUS
[Inenyma Bepxosnoro Cyna Poccuiickoit @eneparuu ot 23 urons 2015 r. Ne 25
«O TpUMEHEHUM CyJaMu HEKOTOpBIX MOJOXEHHM pazfena | dactu nepsoid
['paxxnanckoro konekca Poccuiickoit denepanun», mo cmeicay m. 1 cr. 461
['KP® wuckoBas NaBHOCTh MO HA3BAHHOMY TPEOOBAHUIO HCUHCISAETCS C
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MOMEHTA BCTYIUICHHS B 3aKOHHYIO CHIIy PELICHHS CyJa IO UCKY TPETHETO JIMIA
00 U3BATHM TOBapa y MOKyHaTeNsl.

[IpuBeneHHBIE HOPMBI MAaTEPHANBHOTO MpaBa W pazbscHeHus [lienyma
Bepxosnoro Cyna Poccuiickoit @eaepaiiuu Cy1oM aneuisiiuOHHON WHCTAHIIUH
IIpU ONpPENEICHUN Haydajla TEYEHHsI CPOKa MCKOBOM JABHOCTU MO TpeOOBaHUIO
MCTLA O BO3MEILEHNN YOBITKOB B CBSI3U C U3BSITUEM Y HETO 3EMENBHOIO YYacTKa
TPETHUM JIMIIOM IO OCHOBAHMSIM, BOZHUKIIUM JI0 MCIOJIHEHHS JOrOBOPA KYILIU-
POJAXH, YUYTEHbl HE ObUIM, BCIIEJCTBUE 4YEro CyAOM amneJUIILUOHHOU
WHCTAaHIMU [0 MOTHUBY MPONYCKa CPOKa HCKOBOM JAaBHOCTH pEIICHHE CyJla
OTMEHEHO HE3aKOHHO U HE3aKOHHO OTKa3aHO B HCKE.

Cornacuo cr. 431 'K P® npu TONKOBaHHMM YCJIOBUH JI0rOBOpPA CYAOM
IPUHUMAETCS BO BHUMaHHE OyKBaJIbHOE 3HAUCHHUE COACPKAILUXCS B HEM CIIOB U
BBIPAKECHUN. byKBaJIbHOE 3HAUYEHME YCIIOBUS JIOIOBOpA B CIIy4ae €ro HEsICHOCTH
YCTaHABIIMBAETCS IIYTEM COINOCTABJIEHUSI C APYTMMH YCIOBUSAMHU U CMBICIOM
JIOTOBOPA B LIEJIOM.

Ecnu mpaBuna, coxepskamipecss B 4acTH MEpPBOM JAHHOM CTaTbH, HE
MO3BOJISIIOT  ONPEIEHNTh COAEp’KaHWE JOroBOpa, JOJKHA OBITh BBIICHEHA
NEHUCTBUTENbHAS 00Iasi BOJISI CTOPOH C y4deToM Lenu goroopa. Ilpu stom
NPUHUMAIOTCS BO BHUMAHHUE BCE COOTBETCTBYIOIIHE OOCTOSITENHCTBA, BKIIIOYAS
NPEAIIECTBYIOIIME  JOTOBOPY TMEPEroBOpbl W NEPENHUCKy, MPaKTHUKY,
YCTAaHOBUBUIYIOCS BO B3aMMHBIX OTHOIICHHUSIX CTOPOH, OObIYaH, MOCIEAYIOIIee
MOBEJEHUE CTOPOH.

B cuty npuBeneHHbIX BbIIIE MMOJ0KEHUH 1. 1 cT. 461 maHHOTrO KOJIEKca B
YKa3aHHBIX CIIy4asX MpojaBel] 00si3aH BO3MECTUTh MOKYIATENI0 YOBITKH, MOJ
KOTOPBIMH COIJIACHO CT. 15 3TOro ke KoAeKca IMOHUMAKOTCS IPOU3BEICHHBIE
JIMLIOM PacXO/bl.

Kak yCTaHOBJIEHO CylOM U cleAyeT W3 MaTepHalloB Jena, B JIOrOBOPE,
3aKIF0YeHHOM B TuchMeHHOo# dopme 10 anpesns 2008 ., CTOpOHBI yKa3aiu IeHY
yaactka 900 000 py6.

B nucemennon pacnucke ot 15 anpens 2008 r. OTBETUHMK yKaszaj, 4TO
MOJTYYHMJI OT MCTIIA 3a NpoaaBaeMbiit yaacTok 3 900 000 pyo.

[lepexon mpaBa cOOCTBEHHOCTH HA 3€MEJIbHBIN Y4acCTOK 3apErucTpUpOBaH
6 mag 2008 r.

B cyneOHOM 3acemanuu cyja TEpBOM HWHCTAHIIMUM OTBETYUK A.
noATBepaAna (HakT BbIAAYM PACIMCKU U (PAKT YIJIAThl MCTIOM 32 3€MEJIbHBIM
yagactok 3 900 000 py6., ykazaB, 4TO IOKYITHas II€Ha B JIOTOBOPE KYILIU-
NpoJaXu OblJIa 3aHMKEHA B IEISIX YMEHBIICHHS HAJOTOOOJOKEHUS TpHU
POJAXKe HEABMKMMOTO UMYLIECTBA.

[Ipu Takux 0OCTOSATENBCTBAX CyA MEPBOM MHCTAHLIUU OOOCHOBAHHO U B
COOTBETCTBHH C 3aKOHOM B3bICKAJ MOHECEHHBIE UCTIIOM YOBITKH (pacxoibl Ha
npuoOpeTeHne 3eMeNbHOTO YydacTKa), a JOBOJbl Cyla amneUIsIHOHHOM
MHCTAHIIMA TPOTUBOPEYAT MPHUBEACHHBIM TOJOXKEHUSM 3aKOHA, OyKBaJIbHOMY
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COJIEPKaHUI0 MUCHbMEHHOTO JIOKYMEHTa — PACIHCKHU, a TaKXK€ YCTaHOBJICHHBIM
o0cToATENbCTBAM JIea 00 YOBITKAX (pacxojax) UCTIA.

BbIBOIBI Ccya anesuIsiuOHHOW MHCTAHIMKU 00 OTCYTCTBMM IMOJJIMHHHUKA
pactuCKM  CHENaHbl TakKe C  CYIMIECTBEHHBIM  HAPYIICHHEM  HOPM
MPOIECCYaIbHOTO MpaBa, MOCKOJIbKY coryiacHo 4. 7 c1. 67 T'TIK P® cyn He
MOXET CUWTaTh JOKA3aHHBIMH OOCTOSITENIBCTBA, IOATBEPIKIAEMBIC TOJBKO
KOIMHEN JOKYMEHTa WM MHOTO MUCbMEHHOTO JI0KA3aTeIbCTBa, €CIM YTPAuCH U
HE TepedaH Cyay OpWUTHMHAI JOKYMEHTa, M TPEICTABIICHHBIE KaXKION U3
CHOPAIIUX CTOPOH KOIHMH ATOTO JOKYMEHTa HE TOXKICCTBEHHBI MEXIy COOOMU,
HEBO3MOXHO YCTAHOBHUTH MOJIJIMHHOE COJIEp)KaHUE OpUTHHAIa JOKYMEHTa C
MOMOIIIBIO IPYTUX JI0KA3aTEIbCTB.

[To manHOMY A€y MEXIy CTOpPOHAMHU OTCYTCTBOBaJ KaKOM-IHOO criop
OTHOCUTEIBHO (PaKTa BBIIAYM W COJIEPKAHUS PACIHMCKH, OTBETUMK JIMYHO
noarBepauia gakt yriatel uctiom 3 900 000 pyo.

C yueroM uznoxxkeHHoro CynaeOHasi KOJUIETHSl MO TPaKJAHCKUM JejaMm
Bepxosnoro Cyna Poccuiickoit @enepaniuu OTMEHWIA ONPEACIEHUE CyAa
aneJuUIIIMOHHON MHCTAHIINHU, OCTaBUB B CUJIE PEIICHUE Cy/1a MEPBOM MHCTAHIIUH.

Onpeoenenue Ne 18-KI'17-121

Pa3pemenue cnopoe, 603HUKaruux ecineocmeue npudunenun epeda

5. B ynoBierBopeHMH TpPeOOBAHMS O KOMIIEHCAIIUM MOPAJIbHOIO
Bpeaa He MOeT ObITh OTKA3aHO HA OCHOBAHMH TOr0, YTO HEBO3MOYKHO
TOYHO YCTAHOBUTH XapPaKTep U CTeNeHb TeJeCHbIX OBPEKICHUH.

Cam d¢axkr npUYMHEHUS] TAKHUX [OBPEXICHUN  SABJIACTCH
JAOCTATOYHHIM OCHOBAHHEM /ISl Y/JAOBJIETBOPEHUS HCKA O KOMIICHCAIUM
MOPAJILHOI'0 Bpeaa.

IIpuBiieyeHHe OTBEeTYMKA K YrOJOBHOM WJIH AJAMHHUCTPATHUBHOMH
OTBETCTBEHHOCTH He FIBJSCTCH INPH ITOM 00M3aTEeJbHBIM YCJIOBUEM JIsl
YAOBJIECTBOPECHUA TAKOI0 MCKA.

C., 1953 ronga poxaeHus, oOpaTtuigach B CyJ C UCKOM O KOMIICHCAITUU
MOpaJbHOIO Bpefa, CChUIasAChb Ha TO, YTO el OBbLIM HaHECEeHbl mobou A.,
1988 rona poxaeHus, SBISIOMEHCS €€ COCEAKON 0 KOMMYHAIILHON KBapTUPE.
B cBsi3u ¢ mpuunHeHHeM el (U3NYECKUX U HPABCTBEHHBIX CTPAJaHUN HUCTEIl
IpOCWJIa CyJ B3bICKaTh C OTBETYMKA KOMIICHCAIIMIO MOPAjIbHOTO Bpeda B
pasmepe 100 000 py®.
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PemenneM cyzaa uck yJI0BJIE€TBOPEH YaCTUYHO, C A. B oJib3y C. B3bICKaHa
KOMIIEHCaIIUsl MopalibHOTO Bpeaa B pazmepe 50 000 pyo.

OTMeHss pelieHne Cy1a IEPBOM NHCTAHIMU U IPUHUMAsE HOBOE PELIEHHE
00 OTKa3e B WCKE, CyJ aleUBIIIMOHHOW WHCTAHIIMHM yKa3all, YTO KaKUX-JIH0O
MaTepHaoB, MOATBEPKAAIOIMHIX (aKT YroJOBHOTO JTMOO aJIMHHHCTPATHBHOTO
mpeciieIoBaHus A. WM OOpalleHne WUCTIAa B MPABOOXPAHUTEIBHBIC OPTaHbl H
MPUHATHS KaKUX-TM00 MEP B OTHOIIICHUU OTBETUMKA, UCTIIOM HE MPEACTABICHO.
B o0OocHoBaHme OTKa3a B WCKE CyJ ale/UISIIMOHHOW WHCTAHIIMHM yKa3all, 4To
MaTepuanbl Jella HE COAEpXkaT JIOKa3aTelIbCTB, C  JIOCTOBEPHOCTBHIO
CBUJICTEJILCTBYIOIIUX O TOM, YTO MIPUUMHUTEIIEM Bpeaa B TOM 00beMe, KOTOPHIN
YKa3bIBA€T UCTELL, SIBISICTCS OTBETUYUK.

Cynebnas koJjulerus IO TrpaxkaaHckum Jnenam  BepxoBnoro Cyga
Poccuiickon @enepanuy npusHaia yKa3aHHBIE BBIBOJBI CyJa aleUIILHUOHHON
WHCTAHIIUU CAECIAHHBIMU C CYIIECTBEHHBIM HAPYIIEHUEM HOPM MaTE€pPUAJIbHOIO
Y TIPOLIECCYaANBHOTO IIPaBa.

B cootBerctBun co cr. 151 I'K P®, ecnu rpaxaaHuHy OpUYHHEH
MOpaibHBIN Bpea ((pu3nueckue UM HPABCTBEHHBIC CTpaJaHus) NEUCTBUSMH,
HapyUIAIOUMMH €ro JUYHbIE HEUMYIIIECTBEHHBIE MpaBa JIMOO MOCITAIONIMMU Ha
NpUHAJJICKAIIME TpaXJIaHUHY HeMaTephalibHble OJyiara, a Takke B JPYTHX
ClIy4asix, MPeyCMOTPEHHBIX 3aKOHOM, CY MOXET BO3JI0KUTh Ha HAPYIIUTEIIS
00513aHHOCTb JICHEKHON KOMIIEHCAlMU YKa3aHHOTO BpE/a.

[Ipu omnpeneneHuyd pa3sMepoB KOMIIEHCAIIMM MOPAJIBHOTO Bpena Cyn
MPUHUMAET BO BHUMaHUE CTENEHb BUHBI HAPYIIUTEIS U UHBIC 3aCITyKUBAIOIINE
BHUMaHHs oOcrositenbcTBa. Cya  JOMKEH TakKe YYUTHIBAaTh CTETCHD
bU3MYEeCKUX W HPABCTBEHHBIX CTPaJaHUil, CBSA3aHHBIX C WHIUBUIYAIbHBIMU
O0COOEHHOCTSIMU TPaXKJIaHUHA, KOTOPOMY IIPUYKUHEH BpE.

B n. 24 nocranoBnenus Ilnenyma BepxoBHoro Cyna Poccuiickoii
®enepanuu ot 11 mexabps 2012 r. Ne 29 «O mpumeHeHHH CylaMH HOPM
IPAXKIAHCKOTO  MPOILECCYalbHOTO  3aKOHOJATENbCTBA,  PETYIUPYIOIINX
MPOU3BOJICTBO B CyAE€ KAaCCallMOHHOW WHCTAHIIMU» Pa3bsICHEHO, YTO MpH
pPacCMOTPEHMM KAaCCAallMOHHBIX JKAJIOOBI, TIPEJCTABICHHUS C JEJIOM  CYI
KacCalluOHHOM WHCTAaHIIMM HE BIpaBe YyCTaHABIWBaTh WJIM CUUTATh
JIOKa3aHHBIMU OOCTOSITEILCTBA, KOTOPhIE HE OBLIM YCTAHOBJIEHBI JIUOO OBLIN
OTBEPrHYTHl CYJIOM TIEPBOM WM aNeJUISIHUOHHOW HWHCTAHIMHU, MpeapeniaTh
BOIIPOCHI O JIOCTOBEPHOCTH WU HEJOCTOBEPHOCTH TOTO WU HHOIO
JI0Ka3aTeIbCTBa, MPEUMYIIECTBE OJHUX JI0KA3aTENIbCTB NIepe] APYTUMU, a TaKKe
UCCIeI0BaTh HOBBIE JloKa3arenbeTBa (4. 2 cr. 390 T'TIK P®). BMmecte ¢ Tewm,
€CIM CYJOM KacCalliOHHOW WHCTAHIIMK OyJeT YCTAHOBJIEHO, YTO CyJdaMu
nepBod W (WiM) amneJUIAIMOHHON HWHCTAHUMUKM JOMYIIEHBl HapyLICHHS HOPM
MpOIECCYaIbHOTO TIpaBa MpPU MCCIEAOBAaHUM U OILICHKE J0Ka3aTeIbCTB,
npUBeNlINe K CyJeOHOM OIMOKe CYyIIeCTBEHHOTO M HEMPEOoJ0JIMMOTO
xapakTepa (HampuMmep, CyIeOHO€ IMOCTAaHOBJICHHE B HapyIIeHHWE TPEOOBAHMIA
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cT. 60 I'TIK P® ocHOBaHO Ha HEAOMYCTUMBIX TOKA3aTENIbCTBAX), CyJl YUYUTHIBACT
9TH  OOCTOSITENIbCTBA TMPU BBIHECEHHWH KACCAIIMOHHOTO  IOCTaHOBJICHUS
(ompeneneHus).

B cootBerctBum co ct. 67 I'IIK PO cyn onieHMBaeT goka3aTeslbCTBa IO
CBOEMY BHYTPEHHEMY YOEXKIEHHIO, OCHOBAHHOMY Ha BCECTOPOHHEM, IOJHOM,
OOBEKTHBHOM U HETMOCPEJACTBEHHOM HWCCIEIOBAaHUU WMCIOIINXCS B JICIe
J0Ka3aTeNnbeTB (4. 1).

Pe3ynbTaThl OIEHKH TOKA3aTENbCTB CyA 00s3aH OTPa3uTh B PEIICHUH, B
KOTOPOM MPHUBOJATCS MOTUBBI, IO KOTOPHIM OJHU JI0KA3aTEJIbCTBA MPUHSTHI B
KauecTBEe CpeICTB OOOCHOBaHUS BBIBOJIOB CyJa, JPYrHE JOKa3aTelbCTBa
OTBEPTHYTHI CYJIOM, a TaK)KE€ OCHOBAHUS, N0 KOTOPBIM OJIHMM JI0Ka3aTeJIbCTBAM
OTJaHO MPEANOYTEHHUE TIepel ApyTrumMu (4. 4).

Yacteto 4 cr. 198 [pmaHHOro KoJieKCa YCTAHOBJIEHO, YTO B
MOTUBHUPOBOYHOM YaCcTH PEIICHUS Cy/1a IOJDKHBI OBbITh YKa3aHbl OOCTOSITENIbCTBA
JieJIa, YCTAHOBJICHHBIE CYJIOM; JOKAa3aTEIbCTBA, HA KOTOPBIX OCHOBAHbBI BBIBOJIBI
cylna o0 ATUX 00CTOSATEIBCTBAX; JOBOBI, IO KOTOPHIM CYyJl OTBEPraeT Te WIH
WHBIE JJ0OKA3aTeIbCTBA; 3aKOHBI, KOTOPHIMU PYKOBOACTBOBAJICS CY/I.

CornacHo 4. 1 ct. 195 3Toro xe koAekca perieHue cyna JOJKHO ObITh
3aKOHHBIM U 0OOCHOBAHHBIM.

Kak pazpdacaeno B mn. 3 mnocra”oBinenus [lnenyma Bepxosnoro Cyna
Poccuiickoit ®enepannu ot 19 nexadbps 2003 r. Ne 23 «O cyneOHOM peleHun»,
pelieHue ABiIsieTCsl 000OCHOBAHHBIM TOT/A, KOTAa UMEIOIINE 3HAaYeHHEe JUIs Jera
(dbakThl  MOJATBEPKIEHBI  UCCIAEJOBAHHBIMU  CYJOM  JIOKa3aTeJIbCTBAMH,
YIOBIETBOPSIOIIMMU ~ TPEOOBaHUSIM  3aKOHA 00 HMX OTHOCUMOCTH H
JOTTYCTUMOCTH, WU OOCTOSTENCTBAMH, HE HYXKIAIONMMUCA B JIOKA3bIBAHUHU
(ct. 55, 5961 m 67 ITIK P®), a Takke Torma, KOTJa OHO COJCPKUT
MCYEPIIBIBAIOIINE BHIBOJIBI CY/Ia, BBITEKAIONTUE U3 YCTAHOBJICHHBIX (PAKTOB.

N3 npuBeneHHBIX TIOJNOXKEHWW 3aKOHAa U pasbicHeHu [lienyma
Bepxonoro Cypa Poccuiickoit ®denepanuu cienyer, 4To CyJ OIEHHUBAET
JI0OKa3aTeIbCTBA W MX COBOKYITHOCTH IO CBOEMY BHYTPEHHEMY YOEXIEHUIO,
OJIHAKO 3TO HE MpEANojiaraeT BO3MOXKHOCTb OIIEHKHM CYJOM JOKa3aTeJIbCTB
MIPOU3BOJILHO U B MPOTUBOPEYUH C 3aKOHOM.

Pe3ynbTaThl  OLEHKM  JOKa3aTelbCTB Cyd  JOJDKEH  yKa3aTh B
MOTHBHUPOBOYHON YacTH CYyJI€OHOT'O MOCTAHOBJICHHS, B TOM YHUCJIE JOBOJIbI 1O
KOTOPbIM OH OTBEpraeT T€ WIM UHbIE JOKa3aTeJbCTBAa WM OTHaeT
MPEANOYTCHUE OJTHUM J0Ka3aTeIbCTBAM Mepel IPYyTUMH.

Hanusie TpeboBanus B cwiy 4. 1 ct. 328 ['TIK P® pacnpocrpanstores u
Ha CyJ aleJUISIIIUOHHON MHCTAHIINH.

Kax cnemyer u3 matepuanioB jiena u CyJeOHBIX TOCTAHOBIICHUH, BHIBOJIbI
Cylla TMepBOM MHCTAHIMU OCHOBAHbl HA HEMOCPEICTBEHHOM HCCIEAOBAHUU
JIOKA3aTeNIbCTB, B TOM YHCJIC OOBSICHCHUI CTOPOH U MOKa3aHU CBUIETEIS.

BriBoIBI Cyia 00 OIIEHKE T0Ka3aTEIhCTB U3JI0KEHBI B PEIICHUH CY/a.
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Cyn anemnsiuMOHHOW HMHCTaHUMU MO MaTepuanaMm Jena CAENal MPsSMO
MPOTHUBOIIOIOXKHBIM BBIBOJI O HEJIOKa3aHHOCTH (PakTa MPUUYUHEHUS] OTBETUYUKOM
TEJIECHBIX MOBPEKACHUMN UCTILY.

[Ipu »TOM B HapylleHHE MNPUBEACHHBIX BBIIIE HOPM MPOIECCYaTbHOTO
npasa U pasbsicHeHul [Inenyma BepxoBrHoro Cyzna Poccuiickoit @enepannu cya
aneJUISIIMOHHON MHCTAaHIIMK HE MPUBEJI HUKAKOTO 00OOCHOBAHUS TOMY, MOYEMY
OH OTBEpPr IMpPHUBEACHHBIE CYJAOM TE€PBOM MHCTAHIIMM JOKa3aTeIhCTBa, B
YaCTHOCTH MEAUIIMHCKHE TOKYMEHTHI, TIOJTBEPKAArONTe (HaKT HATHMIUS TPaBM,
yiInOOB, CCauH, U MOKAa3aHUs CBUAETENA, MPSAMO YKa3aBIIEro Ha HAaHECEHUE
yAapOB UCTILY OTBETYHKOM.

Cynebnas koJjulerus IO TrpaxkaaHckum Jnenam  BepxoBnoro Cyga
Poccuiickoit  ®enepanuu  Takke TMpU3HAJTA OMIMOOYHBIM  BBIBOJ CyJAa
aneJUISIUOHHON WHCTAHIIMU O TOM, YTO HEBO3MOXHOCTb YCTAHOBUTH TOYHBIN
00BEM TEJIECHBIX MOBPEKICHUM, UX XapaKTep U CTENECHb SBJISIETCS OCHOBAHUEM
JUJIS1 OTKa3a B UCKE O KOMIIEHCAIIMU MOPAJIBHOTO BpEa.

B nocranoBnenun Ilnenyma BepxoBHoro Cyna Poccuiickoit @enepaunn
ot 23 uroHa 2015 1. Ne 25 «O npuMmeHeHun cyJaMy HEKOTOPBIX MOJIOKEHUN
pasnena | wactu mepBout ['paxkmanckoro koaekca Poccuiickonr ®enepanum»
Pa3bSICHEHO, YTO pa3Mep MOJICKAIIUX BO3MEIICHUIO YOBITKOB JOJDKEH OBIThH
YCTAHOBJICH C pa3yMHOM CTeneHblo AoctoBepHOocTH. [lo cmbicmy m. 1 cr. 15
['K P® B ynoBneTBopeHHH TPeOOBaHUS O BO3MEUIEHUU YOBITKOB HE MOXKET OBIThH
OTKa3aHO TOJIbKO Ha TOM OCHOBAaHHUM, YTO WX TOUHBIA pa3zMep HEBO3MOXKHO
YCTAaHOBUTh. B 3TOM ciydae pasmep MNOMJICKAIMMUX BO3MEIICHUIO YOBITKOB
ONpPENENSAETCS CyIOM C YYETOM BCEX OOCTOSATENbCTB Jejla, HCXOIsd W3
NPUHLWIOB  CHOPaBEIJMBOCTH M COPa3MEPHOCTH  OTBETCTBEHHOCTH
JONYIIEHHOMY HApYLIECHHUIO.

[To ananmoruu ¢ JaHHBIM Pa3bsICHEHUEM O0BEM MPUUYUHEHHBIX TEIECHBIX
MOBPEXKICHUN, MX XapaKTEp M CTENEHb TSHKECTU MJI pa3pelieHus cropa o
B3BICKAHUU KOMIICHCAIIMM MOPAJIBHOTO Bpea TOXKE JOJDKHBI ObITh TIOKa3aHbl C
Pa3yMHOM CTENEeHbI0 AOCTOBEPHOCTH, HEBO3ZMOXXHOCTh YCTAHOBJIEHHUS TOYHOTO
KOJIMYECTBA, XapaKTepa U CTETICHU TEJIECHBIX MOBPEKICHUN HE MOXKET SIBISTHCS
OCHOBAHHEM JIJI OTKA3a B HCKE O BO3MEIICHUU MOPAJIbHOTO BpEa.

Ccputagich Ha TO, 4YTO BOMNPOC O TMPHUBJICUCHUM OTBETYHMKA K
aIMUHHUCTPATUBHOM WJIM YTOJOBHOM OTBETCTBEHHOCTHM HE pa3pemancs, Cy.
aneJuUIIIIMOHHON MHCTAHIIMU HE Y4es, YTO MpPUBJICYCHUE NMPUUYUHUTEIN Bpeaa K
yKa3aHHBIM BHJaM OTBETCTBEHHOCTH 3aKOHOM HE MPEAYCMOTPEHO B KayeCTBE
00513aTEIHPHOTO YCJIOBHS /IS BOSMEIICHUS Bpe/la B TPAKIAHCKOM TTOPSIZIKE.

VYkazaHHbIe BbIIIE TPEOOBAHUS 3aKOHA M Pa3bsICHEHUS, COACPIKAIITUECS B
nocta”oyiennu [Lnenyma Bepxosrnoro Cyna Poccuiickoit @eaepanuu, He ObUH
YUTEHBI CYJOM amneJUISIIIUOHHON MHCTAHUUM MPU pa3pelieHud JAHHOIO CIopa,
YTO MOBJIEKJIO BHIHECEHUE HE3aKOHHOTO CyIeOHOTr0 akTa 00 OTKa3€ B HCKE.

Onpeoenenue Ne (8-KI'17-30
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6. OTBETCTBEHHOCTh 32 TOBpE:KIeHHEe TPAHCHOPTHOrO CPeICTBA B
pe3yJibTaTe e€ro Hae3la Ha BBIOOMHY B JOPOKHOM NMOKPBITHH JIE)KHT HA
OpraHu3aluy, OTBETCTBEHHOH 3a cojepKaHue AaBTOMOOHIbHOM 10POTH.

Ilpu omnpenesieHun pa3Mepa Bpeaa HAJIM4YUE YMbICJIA HJIM TPy0oi
HEOCTOPOKHOCTH B JICMCTBHUAAX MOTEpPHEBIIEr0 [A0Ka3bIBaeT JIHIO,
NpUYMHUBLIEE Bpe.

A. oOpatumicst B CyJl C MCKOM K YIPaBJICHUIO aBTOMOOMJIBHBIX JIOPOT O
BO3MEILIEHUH YyIIepOa, COCIaBIIMCh Ha TO, YTO BO BpEMs YIpPaBJICHUS
NpUHALJICKAIIUM €My aBTOMOOWJIEM OH COBEPIIMJI Hae3l Ha MPENATCTBHUE
(BBIOOMHY), KOTOpOE HaXOAWJIOCh Ha Mpoe3kel uyacTtu Aoporu. B pesynbrate
JAHHOTO  JIOPOXKHO-TPAHCIIOPTHOTO  MPOUCHIECTBHSI ~ aBTOMOOWIIIO  HCTLA
IIPUYMHEHBl 3HAYMTENIBHBIE MEXaHWYECKHE MNoBpexacHus. [lo MHEHuro uctuna
OPUYMHEHHBIN yIIEepO MOJJIEKUT B3BICKAHUIO C YIPABJICHUS aBTOMOOUIIBHBIX
JI0pOT, TOCKOJBbKY OTBETYMKOM B HapylleHHE TpeOOBaHUN 3aKOHAa He Oblia
obOecnieueHa 0€30MaCHOCTh JOPOXKHOIO JBM)KEHHS Ha aBTOAOPOre MECTHOTO
3HAUEHHUSA B IPaHUIAX TOPOJICKOrO OKpyTa.

PemenueM cyia nepBoil MHCTaHIIMHU, OCTABIIEHHBIM 0€3 U3MEHEHUS CYJIOM
aneJUILMOHHON MHCTAHIMH, B YIOBJIETBOPEHUH HCKa OTKA3aHO.

CyneOHas KkoJulerus 1O TpaxkIaHCKuM Jenam  BepxoBHoro Cypa
Poccuiickoit ®enepanii  He CoOTJlaCUJiaCh C BBIHECEHHBIMU CYyJI€OHBIMU
MOCTAHOBJICHUSIMU MO CJIEAYIOIIUM OCHOBAHUSIM.

Cornacvo n. 1 cr. 1064 I'K P® Bpen, npUYWHEHHBIN JIMYHOCTA WIIA
UMYILIECTBY TpaKJaHWHA, a TakKXKe Bpeld, MPUYMHEHHBII HMYLIECTBY
IOPUIMYECKOTO JIUIa, MOJJIEKUT BO3MEIICHHWIO B TIOJHOM OOBEME JIHIIOM,
IPUYUHHUBIINM BPEI.

JIuo, mpuYMHMBILEE Bpell, OCBOOOXKAAETCS OT BO3MEIIEHHUS Bpeaa, €Ciu
JOKaXKET, YTO Bpel MPUUYUHEH He 1Mo ero BuHe (1. 2 cT. 1064 'K PD).

CyaoM aneusiiMOHHOM MHCTAaHUMU YCTAHOBJIEHO, 4YTO JOPOXKHO-
TPAaHCIOPTHOE  NPOUCHIECTBUE €  y4YacTHEM aBTOMOOWJS  HUCTUA W,
COOTBETCTBEHHO, MPUYUHEHUE yIIepOa BOZHUKIIO B CBS3M C HAE3AOM MAalIUHbBI
Ha BBIOOMHY B JOPOXKHOM TIOKPBITUM C pa3MepamH, MPEeBbIIIAIOIIUMU
NpeiesibHO IONyCTUMbIE: JUIMHA MOBPEXACHUS coctaBisger 15,3 M, mmpuHa —
1,8 ™M, rmyouna — 0,26 m.

Cornacuo nm. 3.1.1, 3.1.2 TOCT P 50597-93 «ABTOMOOUIIBHBIE TOPOTH U
ynuibl. TpeOoBaHMA K HKCILTYTALIMOHHOMY COCTOSIHUIO, JTOMYCTUMOMY TIO
yCIOBUSIM oOecrieueHus: 0e30MacHOCTH JIOPOKHOTO JIBHIKEHUS» TOKPBITHE
IIPOE3XKEN YacTh HE JOHKHO MMETh MPOCAJ0K, BHIOOWH, WHBIX IOBPEXKIACHUIA,
3aTPyIHSIOUMX ABUKEHUE TPAHCIIOPTHBIX CPEICTB C pa3pelieHHon [IpaBumiamu
JOPO’KHOTO ~ JABMXKEHUSI CKOpoCThblO. [lpenenbHble pasmepbl  OTAEIbHBIX
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MPOCAIOK, BHIOOMH HE JOJDKHBI MPEBBINIATh: MO JJIMHE — 15 cM, 1O MIUpUHE —
60 cM, 1o riryouHe — 5 cMm.

Hapymienue TtpeboBanuit I'OCT ycranoBnensl uHcniektropom JIIC,
KOTOpPHIM OBblJJa COCTAaBJIEHa CXE€Ma MeCTa IMPOUCIHIECTBHS C YyKa3aHUEM
MOBPEXKIICHUS TOKPBHITHSA, K MaTephajiaM Jeja mnpuiiokeHa (ororpadus
MOBPEXKICHUS MTOKPBITHSL.

[TocTtanoBnenremM 1o neny 00 aIMUHUCTPATHBHOM IPABOHAPYIIECHUN
YIPaBJICHHE aBTOMOOMIBHBIX JOPOT (OTBETUYHK IO JCINTY) MPU3HAHO BUHOBHBIM B
COBEpIICHUN AAMUHUCTPATHUBHOIO IPABOHAPYUIECHHS, MPEAYCMOTPEHHOIO
cT. 12.34 KoAIl P®, u Ha3zHaueHO aJMHUHUCTPATHUBHOE B3BICKAHUE B BHJIC
aMUHUCTpAaTUBHOTO I1Tpada. JlaHHOE TMOCTAaHOBJIEHHE OTBETUYMKOM HE
00’a10BaJIOCh U BCTYMHIIO B 3aKOHHYIO CHITY.

VYkazanuble (akThl ObUIM YCTAHOBJIEHBI CYJIOM M CBUJETEIBCTBYIOT O
HEHAIJIEKALEM COAEPKaHUU JOPOTH OTBETYUKOM.

Takum o00pa3om, cyn BTOPOW HWHCTAaHIIMM YCTAaHOBWJI HAJIMYME BCEX
OO0CTOSITEILCTB, COBOKYIMHOCTh KOTOPBIX TpEHANojaraeT BO3JIOXKEHUE Ha
OTBETYMKA 00S3aHHOCTH BO3MECTUTh MPUUYUHEHHBIN BpE UCTILY.

Ortka3piBasi B yAOBJIETBOPEHUU MCKa, CYJ aNeUISIMOHHON WHCTaHIUU
(aKTUYEeCKM HE OCHOBBIBAJICS HA TOM, 4YTO HE JI0Ka3aHbl OOCTOSITENIbCTBA,
nepeuncieHubie B cr. 1064 'K PO, a ucxoaun W3 HaIM4Us OCHOBAHWIA,
npexycMoTpeHHbix cr. 1083 maHHOTO KOAekca Ui OTKa3a BO B3BICKAHUU
yiepoa.

Cornacno cr. 1083 I'K P® Bpea, BO3HUKIIMK BCIEACTBHAE YMBICIA
NOTEPIEBIIET0, BO3MEIICHNUIO HE MOANeXUT. Ecam rpy0as HEOCTOPOKHOCTh
CaMOro ITOTEPIIEBLIETO COACHCTBOBAIIA BO3HUKHOBEHUIO WIM YBEIWYCHUIO
Bpe/la, B 3aBUCHUMOCTH OT CTEIEHU BUHBI MOTEPIIEBUIETO U MPUUUHUTEIS Bpeia
pa3Mep BO3MEIICHUS TOJDKEH ObITh YMEHBIIIEH.

[To cmbicTy mNOpUBEICHHOW TPABOBOW HOPMBI, OOS3aHHOCTH  TIO
JIOKa3bIBAHUIO B  JICMCTBUSX  MOTEPIIEBIIETO  yMbICIA WU  TpyOoid
HEOCTOPOXKHOCTH, COJCHCTBOBABIIMX BO3HUKHOBEHUIO WM YMEHBIICHUIO
BpE/la, BO3JIAraeTCs Ha IPUYMHUTEIA BPEAa, 0 JAHHOMY €Iy — Ha YIIPABIICHHUE
aBTOMOOMJILHBIX JIOPOT.

Opnako B Hapymenue mnosioxkeHui ct. 56 I'TIK P® cyn Bozmoxun
00sI3aHHOCTh JI0Ka3aTh OTCYTCTBHE BHHOBHBIX ACHCTBUU Ha A., 4eMm OBLIO
JOMYIIEHO CYHIECTBEHHOE HAPYLIEHWE HOPM IPOLIECCYAIBHOTO IIpaBa, KOTOPOE
NOBJIMSUIO Ha HCXOH Jena M 0e3 YCTpaHEHHUS KOTOPOTrO HEBO3MOXKHBI
BOCCTAHOBJICHHE U 3aIllUTa HAPYIIEHHBIX MPaB, CBOOO U 3aKOHHBIX WHTEPECOB,
a TaKXe 3alUTa OXPAHIEMbIX 3aKOHOM ITyOJIMYHBIX HHTEPECOB.

Onpeoenenue Ne 18-KI'17-166
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/. PeruoHAJIbHBIN OMEPATOpP, KaK 3aKa34yuK padoT Ha mNpoBeJeHHe
KANMTAJBLHOT0 PEMOHTA 001IEero MMylIecTBa B MHOTOKBAPTHPHOM JI0Me,
HeceT nepe COOCTBEeHHMKAMU MOMeNIeHUii B TAKOM /I0Me 0TBETCTBEHHOCTh
32 MOCJEeJCTBUSI HEHCHOJHEHHMs] WM HeHAJJIeKalero HCnoJHeHus
00513aTeJILCTB TMPHUBJEYEHHBIMM UM TOAPSAHBIMU OPraHM3ANUsIMU B
COOTBETCTBUM C IPUHIIAIIOM IOJIHOT0 BO3MelleHus1 yObITKOB.

OTBEeTCTBEHHOCTDH PETrHOHAJIBHOTO omnmepaTropa 3a HNPUHYUMHCHHUC
COﬁCTBeHHI/IKy NOMEIEHUsI B MHOIOKBApTHUPHOM J0M¢€ yﬁbITKOB B
pe3ydabTaTe HEUCHOJHCHUS HJIN HEHAMJIC/KAIEro MCIOJHCHUS UM CBOMX
00513aTeJILCTB HeE OrpaHMYIuBacTCA pasMepoM B3HOCOB Ha KaNnuTaJbHbI
PEMOHT, BHCCCHHBIX 3THM COOCTBEHHHKOM.

JI. obpatunack B Cyd C HCKOM K (POHIYy KamMTAJIbHOTO PEMOHTA
MHOTOKBapTUPHBIX JIOMOB O BO3MEUICHUU MPUUYUHEHHOTO yIiepOa, MOTUBUPYS
CBOM TpeOOBaHUSA TE€M, YTO MPU MPOBEJACHUU KAMHUTAIBLHOTO PEMOHTA KPOBJIU
JoMa  MPOM30IUIa TPOTEYKAa  BBIMABIIMX  aTMOC(HEPHBIX  OCAaJIKOB B
MpPUHAJICKAIIEM UCTIy Ha MpaBe COOCTBEHHOCTH >KHIIOM TOMEIIEHUU, O YeM
COCTaBJICHbl KOMHMCCHOHHBIE aKThl, KOTOPBIMU TOJTBEPKAACTCS, YTO 3aJIUB
KBapTUPHI TPOM3OIICT BO BpPEeMs BBIMAACHUS aTMOCHEPHBIX OCAaTKOB B
pe3yabTaTe MPOBOIUMBIX padOT MO KAMUTATbHOMY PEMOHTY KPOBJIH.

CornacHo 3aKITHOYEHUIO JKCIIepTa CTOUMOCTD PEMOHTHO-
BOCCTAHOBUTEJIBHBIX PAbOT B KBapTUpe HCTHA cocTaBiser 68 394 pyo.,
CTOMMOCTh JKCHepTHhIX ycnyr coctaBuia 8000 py6. OTBeTuMK OTKazal B
YIOBJIETBOPEHUN TpeOOBaHMU HCTLA O BO3MEIIEHUHM MaTepUajbHOTO yiepoa,
MOTHUBUPYS TEM, YTO 3aJUBbI KBapTHPhl MPOM3OILIM IO BHHE IOIPSTHOM
OpraHu3aluu, KOTOpas U JOJKHA BO3MECTUTD JI. mpuuuHEeHHBIN yiepo.

Ccpascs Ha 4. 6 ct. 182 KK PO, JI. npocuiia B3bICKaTh C OTBETYMKA B
CYET BO3MEIICHHsI MaTepuaabHoro yiiepoa 68 394 py0., cyneOHbie pacxosl 3a
COCTaBJICHHE akTa ocMoTpa B pazmepe 200 py0., oruiaty TenerpaMmbl O BEI30BE
Ha ocMOTp B pasmepe 405 py6. 40 korm., omjaTy yCIyr JKCIepTa B pa3mepe
8000 pyo®.

Pa3pemias criop u yIoBIETBOPSS UCK, CYJ TIEPBOM MHCTAHIIMM TPHUIIET K
BBIBOJly O TOM, YTO OTBETCTBEHHOCTh 3a TIOCJEICTBUS HEHCIIOIHCHUS WIIH
HEHAJUIeKAIEro HCIOIHEHUS! 00s3aTeIbCTB IO MPOBEACHHUIO KaMUTAIBHOIO
pEMOHTa TOAPSTHBIMA OpPTaHU3AIMAMH, TPUBIICYCHHBIMH PETHOHAIBHBIM
OIepaTopoM, IMepes; COOCTBEHHMKAMH IOMEUIEHUWH B CHUJy 3aKOHA HECeT
perHMOHANIbHBIN  omepatop — (OHA  KaMWTAIBHOTO  PEMOHTA  KHJIBIX
MHOTOKBapPTHPHBIX JIOMOB, B CBSI3U C UM B3BICKAJl C OTBETUMKA B MOJIB3Y UCTIIA
B CYET BO3MEIICHUS MPUYMHEHHOTO TOIPSAYUKOM MaTepUaIbHOTO yiepoa
68 394 pyo.

Cyn anensanuoOHHON WHCTAHIIMK, W3MEHSS pelieHue Ccynaa MepBoi
WHCTaHIWHU, PYKOBOJACTBYSCh 4. 5 cT. 178, cr. 188 XK P®, ykazan Ha TO, 4TO
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yOBITKH, MPUYUHEHHBIE COOCTBEHHUKAM MOMEIIEHUH B MHOTOKBAPTUPHOM JIOME
B pe3yJibTaTe HEUCIOJHEHUs (HEHAAJIeXkAllero HCIOIHEHHS) PEeruoHaIbHBIM
OIEpaTOPOM CBOMX JOTOBOPHBIX 0053aTENbCTB, MOAJEKAT BO3MEIICHUIO B
pa3Mepe BHECEHHBIX B3HOCOB Ha KalUTAJIbHBIH PEMOHT B COOTBETCTBUM C
FPAKIAHCKHUM  3aKOHOJATEIbCTBOM,  OTBETCTBEHHOCTb  PETHOHAIBHOIO
orepaTopa Mo BO3MEILEHUIO TAKMX YOBITKOB SIBISETCS OTPAaHUYCHHOH, B MOJIb3Y
UCTIA MOMAJEKUT B3BICKAHUIO YIIEpPO TOIBKO B pa3Mepe BHECEHHBIX HCTIIOM
B3HOCOB Ha KalHUTaJIbHBIA peMOHT 3a nepuoj ¢ 1 centsadpst 2014 r. mo 14 urons
2016 r. B cymme 5518 py6. 80 xor.

CynebHast kojuterusi 1o TrpaxkjgaHckuM jgenam  BepxoBhoro Cynaa
Pocculickoii denepanun oTMEHUIA alEeIUBILMOHHOE ONPEIEIICHUE U OCTaBUIIA B
CHJIE pElICHUE Cy/Jla IIEPBOW MHCTAHIIUH, YKa3aB CJIEIYIOLIEE.

IIpaBoBOE peryaupoBaHUE IEATEIBHOCTH PETMOHAJIBHBIX OIIEPaTOpPOB,
HaIpaBJIEHHOE Ha OOECIeYeHUE MPOBEIEHUS KAaNUTAJIbHOTO PEMOHTa OOLIETOo
MMYIIECTBA B MHOTOKBapTUPHBIX J0Max, ycTaHoBiIeHO XK P®. Oynkuun
peruoHaIbHOTO oneparopa omnpeneneHsl B ¢T. 180 XK PO.

B nensax oOecrieyeHusi oka3aHusi yciayr W (WJIM) BBIIIOJHEHHS padoOT IO
KAUTAIbHOMY PEMOHTY OOIIEro HMMYIIECTBA B MHOTOKBApPTHUPHOM JIOME
pPErHOHAJIBHBIN onepaTop 00s3aH, B YACTHOCTH, IPUBJICYD ISl OKa3aHUS YCIYT U
(uy1K) BBITTOJIHEHHS pa0OT MO KalUTAILHOMY PEMOHTY MOJPSAIHbIE OPraHU3alUn
U 3aKIOYUTh C HUMH OT CBOEr0 HMMEHU COOTBETCTBYIOIIME JIOTOBOPBI;
KOHTPOJIMPOBAaTh KAYECTBO M CPOKH OKa3aHUs YCIYT U (WJIH) BBIIIOJIHEHUS padOT
NOAPSIAHBIMU  OPTAaHU3ALMSAMU U COOTBETCTBHE TaKuX yclIyr U (wim) padot
TpeOOBaHUSAM TPOECKTHON JTOKYMEHTALUU; OCYIIECTBUTh MPUEMKY OKa3aHHBIX
yCayr u (MIIK) BBITOJIHEHHBIX padoT (1. 3, 4, 5 4. 2 c1. 182 XK P®).

OTBETCTBEHHOCTh 3a HEHCIOJHEHWE WM HEHAJIeXkallee HCIIOJHEHUE
pPErMOHAJIBHBIM OIEpPaTopoM Iepell COOCTBEHHHKAMH CBOUX 00S3aTENbCTB,
MPETyCMOTPEHHBIX 3aKOHOM, yCTaHOBJIEHA 4. 5 cT. 178 n 4. 1 cT. 188 KK P®.

Cornacuo 4. 5 ct. 178 KK P® yObITKH, TPUYMHEHHBIE COOCTBEHHUKAM
MOMEIICHU B MHOTOKBApTHUPHBIX JIOMax B pe3yjibTaTe HEUCIOJHEHUS WIH
HEHAJJIeKAIEro UCTIOTHEHUS! PETHOHAIBHBIM ONEPaTOPOM CBOMX 00S3aTENIbCTB,
MOJJIekKAT BO3MEIICHUIO B pa3Mepe BHECEHHBIX B3HOCOB Ha KallUTaJbHBIN
PEMOHT B COOTBETCTBHUH C MPAKJAHCKUM 3aKOHOATEIHCTBOM.

B coorBerctBun ¢ 4. 1 crt. 188 XK P® yObITKH, NpUYMHEHHbBIE
COOCTBEHHMKAaM IOMENIEHUH B MHOTOKBAapTHPHBIX JIOMax B pe3yJibTare
HEUCITOJIHEHMSI WM HEHAJUJIEKAILETO MCIIOJHEHHS] PErMOHAIBHBIM ONEPaTOpPOM
CBOMX OO053aTEIbCTB B COOTBETCTBHM C JaHHBIM KOJEKCOM W TPUHATHIMHU B
COOTBETCTBHH C HUM 3aKOHaMH CyObeKTOB Poccuiickoit deneparuu, mojexar
BO3MEILEHHUIO B COOTBETCTBUM C IPA’KIaHCKUM 3aKOHOJATEIbCTBOM.

Bmecte ¢ tem 4. 6 cr. 182 KK P® ycraHOBiI€Ha OTBETCTBEHHOCTH
PErHOHAJBHOIO  Omeparopa 3a  JEWCTBUS  NPUBJICYEHHOIO UM JUIA
OCYLIECTBJIEHUS KalIUTAJIbHOIO PEMOHTA MOAPATINKA.
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B CoOTBETCTBMM C TIOJIOXKEHHUSIMU JAHHOW HOPMBI PETHOHAJIBHBIN
oreparop mnepes COOCTBEHHMKAMHM TMOMEIIEHUA B MHOTOKBAapTUPHOM JOME,
dbopmupyromuMu  GOHJI KaNUTaIBLHOTO PEMOHTA Ha CYET€ PETHOHAIBHOIO
OIepaTopa, HECET OTBETCTBEHHOCTb 3a IIOCIEACTBUS HEWCIOJHEHUS WIIN
HEHA/IJIS)KAILET0 HCIOJHEHUS O00s3aTeNbCTB MO TMPOBEACHUIO KAMUTAIBHOTO
pEMOHTAa TMOAPAIHBIMU OpPraHU3alUsIMH, MPUBJICYECHHBIMA PETHOHAIBHBIM
ONEPATOPOM.

W3 mnpuBeAeHHBIX BBIIIE HOPM MpaBa CIEIYET, YTO KUIUIIHBIM
3aKOHOAATENBCTBOM  YCTAaHOBJIEHBI  pasHble  BUIAbl  OTBETCTBEHHOCTH
pPErHOHAJBHOTO  OlepaTropa  Mepel  COOCTBEHHHMKaMM  INOMEIICHWA B
MHOTOKBapTUPHOM  JIOM€: OTBETCTBEHHOCTh 34 HEHCIIOJHEHUE CBOMX
o0s3aTenbeTB (4. 5 cr. 178, 4. 1 c1. 188 KK P®D), npu xoTOpOil pernoHasbHbIiM
oIepaTop OTBEYAET 3a COOCTBEHHOE MPOTHUBOIIPABHOE MOBEACHUE KaK CTOPOHA,
HapymuBIas  o0sA3aTeNbCTBO, W OTBETCTBEHHOCTb  3a  IOCIJIEICTBUS
HEUCTIOJHEHUs] WM  HEHAJUIeXkKAIIero  HUCIOJHEHUS  00s3aTelbCTB 110
IIPOBEICHUIO  KalUTAJIBHOIO  PEMOHTAa  MOAPSAHBIMA  OpraHU3aLUsMM,
IPUBJICYCHHBIMU PETHOHAIBHBIM orepatopoM (4. 6 cr. 182 KK P®), npu
KOTOPOM B CHIIy IIPSIMOTO YKA3aHHS B 3a4KOHE OTBETCTBEHHOCTh PETHOHAIBHOTO
ormepatopa BO3HUKAaeT 3a JchcTBUs (O€31elCTBUE) TPEThbUX JIMI, HE
SBJIIOIINXCSI CTOPOHOM 0053aTENbCTBA, BO3HUKAIOLIETO MEXAY PErMOHAIbHBIM
OMepaTopoM U COOCTBEHHMKAaMHU MOMENICHUI MNpU OpraHu3aliu MpPOBEACHUS
KalMMTAJIbHOI'O PEMOHTA 00ILIET0 UMYLIECTBA JOMA.

B coorBerctBuu ¢ nonoxenusimu 1. 1 ct. 9 'K P®, ycranaBnuBatromiero,
YTO I'paXkAaHEe U IOPUAUYECKUE JIULA 10 CBOEMY YCMOTPEHHUIO OCYILIECTBIISIOT
IpUHAJJIeKAIINE UM TPakIaHCKUE MpaBa, BEIOOP OJJHOTO U3 MPETyCMOTPEHHBIX
3aKOHOM CIOCOOO0B 3alllMThl HAPYLIEHHOTO MpaBa MPUHAIICKUT TOMY JIUILY, Ube
IIPaBO HAPYIIEHO.

Kak BUIHO W3 MaTepHalIOB Ji€ja, CIIOP BO3HMK IO BOIIPOCY BO3JIOKEHUS
OTBETCTBEHHOCTH HA PETMOHAIBHOIO OIlepaTopa 3a JAEWCTBUSA MOIAPSIAHOU
OpraHu3alliy, HEHaJJIeKAllUM O00pa3oM HCHOJHUBIIEH 00s3aTE€IbCTBO IO
MIPOBEJACHUIO KAMUTAIBHOTO PEMOHTA KPOBJIM CIIOPHOTO AOMa. Y CTAaHOBJICHUE
OTBETCTBEHHOCTH (DOHJA 3a HEUCIIOJIHEHHE B3SThIX Ha ce0s 0053aTeNnbCTB
MPEAMETOM CIIOpa HE SIBISJIOCH, BBIACHEHWE JAHHOIO BOIPOCA B IPEIMET
JIOKA3bIBaHUSI TI0 HACTOSIIIIEMY JIENTy HE BXOAUIIO.

[Ipu Takux 006CTOATENHCTBAX BBHIBOJBI Cy/a allEUISILIMIOHHON MHCTAHLIUU O
MIPUMEHEHUU K BO3ZHMKILIEMY CIopy HOpM 4. 5 cT. 178, u. 1 cT. 188 XKK PO,
[IPELYCMaTPUBAIOIINX OTBETCTBEHHOCTh PETMOHAIIBHOIO OIepaTropa Iepen
COOCTBEHHMKAaMHU MOMEIIEHUH MHOTOKBAPTUPHOTO JIOMa 3a HEHCIOJIHEHUE WIIH
HEHaAJIe)KAaIllee HMCIOJHEHUE CBOMX O0S3aTeIbCTB, SIBISIOTCS HETPaBUILHBIMU,
OCHOBAHHBIMHU Ha OIIMOOYHOM TOJIKOBAHMH HOPM MaTEPHAIBHOIO MIPaBa.

Yro kacaetcs ornpeaencHusi 00bemMa OTBETCTBEHHOCTH MPU MPUMEHEHHH K
CHOpPHBIM MpaBooTHoweHussM 4. 6 cr. 182 XK P®, To B nmanHOM ciydae
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HEOOXOJUMO HCXOAWTh W3 OOIIMX MPaBUI OTBETCTBEHHOCTH JOJDKHUKA IIO
o0s13aTeNbcTBaM, yCTaHOBJEHHBIX IJ1. 25 ['K PD.

Cornacuo ct. 15, 393, 400 'K P® yOBITKM NOKHBI BO3MEIIATHCS B
MIOJIHOM O00BEME, €CIIM IIPABO HA MOJHOE BO3MEUIEHUE YOBITKOB HE OTPAaHUYEHO
3aKOHOM WJIM IOTOBOPOM (OrpaHUYEHHasi OTBETCTBEHHOCTD ).

[Tockonbky 4. 6 cr. 182 KK P® orpaHnyeHue OTBETCTBEHHOCTHU
pPErHOHAJBPHOIO  Omeparopa  3a  IOCIEACTBHS  HEUCHOJHEHHS  WIH
HEHAJUIeKAIEro HCIOIHEHUSI O00s3aTEIbCTB IO IMPOBEACHHUIO KaMUTAIBHOIO
pEMOHTAa TMOAPSAIHBIMU OpraHU3aLUSIMH, MPUBJICYECHHBIMA PETHOHAIBHBIM
OIIepaToOpOM, HE YCTAHOBJIEHO, PETMOHAIBHBIA ONEPATOP OTBEYAET 3a ACHCTBUS
HOJIPSIIHOM  OpraHM3allMM  Tepell COOCTBEHHMKaMH B COOTBETCTBUHM  C
IPUHLIAIIOM MOJHOTO BO3MEUIEHHSI YOBITKOB.

C yueToM H3JI0)KEHHBIX BbIIIE OOCTOSTENBCTB MIPABOBBIX OCHOBAHUM IS
OTMEHBI PELICHUs Cy/a NEPBOM MHCTAHIMM Y CyJa aleJUIAUNOHHON MHCTaHLIUN
HE UMEJIOCH.

CynebHast koJulerusi MO TrpaxaaHckuM jenaMm BepxoBHoro Cyaa
Poccuiickon @enepanuu, OTMEHSS aneUIIHMOHHOE ONPEAECICHUE U OCTaBJISIS B
CUJIE€ pEIIeHHE cyAa NEepBOM MHCTaHIMHU, TaKXKe oOpaTwia BHUMaHUE Ha
HEIPaBUIbHOE TOJIKOBAHWE W NMPUMEHEHUE CYJOM aleUISIIUOHHOW MHCTAHLIMH
nonoxkernit 4. 5 cr. 178 KK P® B oTHOWmIEHMM yKa3aHHs Ha BO3MOKHOCTH
B3bICKAHUSI C PETHOHAIBHOTO oOlepaTopa YOBITKOB TOJIBKO B Ipenenax
BHECEHHBIX HCTIIOM B3HOCOB Ha KallUTaJIbHbIA PEMOHT.

B 4. 5 cr. 178 KK P® ycraHoBieHO, 4TO YOBITKM, NPUYUHEHHbBIE
COOCTBEHHMKaM IIOMEIIEHUI B MHOTOKBapTUPHBIX JIOMax B pe3yJbTaTe
HEUCITOJIHEHMSI WM HEHAJUJISKAILETO0 MCIIOJHEHHSI PETMOHAJIBHBIM ONEPATOPOM
CBOMX 0053aTeJIbCTB, MOAJEKAT BO3MEIICHUIO B pa3Mepe BHECEHHBIX B3HOCOB
Ha KaIUTAJIBHBII PEMOHT B COOTBETCTBUH C IPaKIaHCKUM 3aKOHOIATEIIbCTBOM.

Kak BugHO W3 coaepkaHWs NPUBEICHHOM NPAaBOBOW HOPMBI, B HEHU
OTCYTCTBYET YKAa3aHWE Ha OrPaHUYEHHE OTBETCTBEHHOCTH PETMOHAIBHOIO
ornepaTropa BHECEHHbIMM B3HOCAMU HA KalHUTAJIbHBIA PEMOHT OJHOIO
COOCTBEHHMKA, TEpel KOTOPhIM Yy PETHOHAIBHOIO OIlepaTopa BO3HUKAET
00513aHHOCTb 110 BO3MEILIEHUIO YOBITKOB.

Cornacno 4. 1 ct. 179 KK P® mmymiecTBo pernoHagbHOro oreparopa
dbopmupyeTcst 3a cuer: 1) B3HOCOB yupeauTesis; 2) IiaTexed COOCTBEHHHKOB
NOMEIIEHW B MHOTOKBapTUPHBIX  JOMax, (opmupyromux  QOHIbI
KalMTAJIbHOI'O PEMOHTA Ha CYETE, CUETaX PErMOHAJIBLHOTO ONeparopa; 3) Apyrux
HE 3alpelIeHHbIX 3aKOHOM HCTOYHHUKOB.

B uu. 2 1 3 ct. 179 KK P® 3akpensieHo, 4TO UMYIIECTBO PErMOHAIBHOTO
orepaTopa HCHOJb3yeTCs JJIs BBINOJHEHUS ero (QyHKIUHA B TMOpPSKE,
yctaHoBiIecHHOM JKK P® ¥ wWHBIMM HOPMATUBHBIMH IIPABOBBIMM aKTAMH
Poccniickon ®enepaunn u npuHuMaeMbiMu B cooTBeTCTBUU € /KK P® 3axoHOM
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cyobekta Poccuiickoit depepaniii ¥ HWHBIMH HOPMATHUBHBIMH TIPaBOBBIMU
aktamu cyobekTa Poccuiickoit denepanum.

ITockoJIbKy HMMYIIIECTBO PETHOHAJIBLHOTO oreparopa GhopMupyercs u3
pPa3IMYHBIX HCTOYHUKOB, 4. 5 crT. 178 XK PO konkperusupyercs BuULI
UMylIeCcTBa (BHECEHHBIE B3HOCHI HA KalUTAJIBbHBIA PEMOHT, TO €CTh IUIATEKHU
BCEX COOCTBEHHHUKOB IIOMEIIEHUH B MHOTOKBAPTHUPHBIX J0MaxX B (HOHJ
KalUTaJIbHOTO PEMOHTA), 3a CYET WU B Mpelesiax KOTOPOro HCIOIHSIETCS
00s3aHHOCTh PETHOHAIBHOTO OTEpaTopa MO BO3MEMICHUIO YOBITKOB MpHU
HEUCTIOJIHEHUH UM CBOMX 00SI3aTENIbCTB MEpe/i COOCTBEHHUKAMU.

Takoll mnoOAXOH coOriacyercss ¢ NOPUHOUIAMH, JICKAINMMUA B OCHOBE
(G YHKITMOHUPOBAHUS LCHTPAIN30BaHHOMN CHUCTEMBI AKKyMYJIMPOBaHUS
HaKOTUICHUI Ha KaluTaJIbHbI PEMOHT 00IIETr0 UMYIIIECTBA B MHOTOKBAPTUPHBIX
JIoMax, TMPU3BAaHHOW 00ECIEYUTh COBMECTHOE Yy4YacTHE BCEX COOCTBEHHHKOB
MIOMEIIEHUM ATUX JJOMOB B CO3/JaHUU (PMHAHCOBOM OCHOBBI ISl OCYIIIECTBICHUS
KalMUTaJlbHOTO PEMOHTa, a HE PE3CPBUPOBAHUE JCHEXKHBIX CPEIACTB B
OTHOIIICHHUH Ka)KJI0TO KOHKPETHOT'O COOCTBEHHUKA B OT/ICIIBHOCTH.

Onpeodenenue Ne 6-KI'17-4

Pa3zpewenue cnopoe o pazdene umyuwiecmea cynpy206

8. 3eMeJbHBIN Y4YaCTOK, MPeIOCTABJEHHBIH 0eCIJaTHO OJHOMY W3
CYIPYIOB BO BpeMsi Opaka Ha OCHOBAHHUM AaKTa OPraHa MeCTHOI0
CaMOYIIPABJICHUS, MOJJICKUT BKJIOYEHHIO B COCTaB 00ILero MMyUIeCTBa,
MOAJIeIKAIEr0 pa3/iesly Mexxay CypyramMu.

K.H. obparunace B cyn ¢ uckoM k K.C. o pacropxkenuu Opaka, pazaesne
COBMECTHO HA)KUTOTO HMMYIIECTBA B PAaBHBIX JOJSX, CChUIASCh Ha TO, YTO C
1984 rona coctout B Opake ¢ OTBETUUKOM, CEMEIHBIC OTHOIIECHUSI MEXKTy HUMU
npekpamensl 23 wuwions 2008 r. B mepwon Opaka CTOpOHaMH HaXHUTO
MOJJIeKAILlEe Pa3/ielly UMYIIECTBO, COCTOAIIEE M3 JIBYX 3€MEIbHBIX YYaCTKOB,
TPaKTOpa, CHETOX0Jd, HEJOCTPOSHHOTO JKWJIOTO JOMa, AaBTOMOOWIIS W
WHJIMBUAYAIBHOTO JKUJIOTO JIOMA.

Pemenuem cyna, ocCTaBlIeHHBIM 0€3 W3MEHEHMs aleJUISIIHOHHBIM
OTpeieSICHUEM, UCKOBbIE TPeOOBaHUS YIOBJICTBOPEHBI YacTUUHO. bpak mexmy
ctopoHamu pactopruyT. 3a K.H. u K.C. npuszHano mnpaBo COOCTBEHHOCTH
KQ)XJIOTO HA 2 JOJU B MpaBe COOCTBEHHOCTU HAa WHJMBUYAIbHBINA KUIION JTOM.
B ynoBiieTBOpEeHNHN MHBIX UCKOBBIX TPEOOBAaHUM OTKAa3aHO.

OtkaszeiBass K.H. B ynoBnerBopenun TpeOoBaHUN O paszesie CIOPHBIX
3eMEJIbHbIX YYaCTKOB, CYyJ HCXOJIWJ M3 TOr0, 4YTO JaHHBIE OOBEKTHI
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HEJIBOKMMOCTH B CHJTY TTOJ1I0KeHHH 11. 2 ¢T. 36 CK P® He oTHOCATCS K 0011eMy
UMYIIIECTBY CYIPYTroB, MOCKoJbKY nonydeHsl K.C. mo 6e3B03Me3/1HOM CclielKe.

Cynebnas koJulerus 1O TrpaxkaaHckum Jnenam  BepxoBnoro Cyga
Poccuiickonn ®depepanuu Tmpu3HAla, 4YTO TAaKOW BBIBOJA CHEIaH CyAaMH C
CYILLECTBEHHBIM HapYyIIEHHEM HOPM MaTEpUAIIbLHOTO IIPaBa.

[Tonoxenusimu ct. 34 CK P® u cr. 256 'K P® npenycmorpeHo, 4to
COBMECTHasi COOCTBEHHOCTb CYIPYIOB BO3HHMKAE€T B CHIIy MPSMOTO YKa3aHHS
3aKOHA.

3aKOHHBIA PEXHM HMMYLIECTBA CYNPYTOB JEWCTBYET, €CIA OpadyHbIM
JOTOBOPOM He ycraHoBiieHo uHoe (11. 1 ¢t. 33 CK P®D).

Cornacno 0. 2 ct. 34 CK P® k umyliecTBy, HA)KUTOMY CyIpyram BO
Bpems Opaka (0011eMy MMYIIECTBY CYNpPYroB), OTHOCATCS AOXOJbl KaXKIOTO U3
CYyHpyroB OT TPYAOBOU NEATEIBHOCTH, MPEINPUHUMATEIBCKONU JEATEIIBHOCTH U
pe3yJbTaTOB HMHTEIUIEKTYaIbHON JESTEIbHOCTH, IOJYYEHHBIE WUMH IIEHCHUH,
nocoOusi, a TakKe MHBIC JICHEKHBIC BBHITUIATHI, HE WMEIOIIUE CIEIUATBLHOTO
[[EJICBOTO Ha3HA4YEHUs (CyMMbl MaTEpPHAIbHON MTOMOIIM, CYMMBbI, BBIIJIAYEHHBIC
B BO3MelleHUE ymiepda B CBS3UM C YTPaTOMl TPyAOCHOCOOHOCTHU BCIEICTBHE
yBeYbsl JTMOO MHOTO MOBPEXKIECHUS 340POBBs, U Apyrue). OOmMUM UMYIIECTBOM
CYNIPYTOB SIBJIIFOTCS TaKK€ MPUOOPETEHHBIE 32 CYET OOIIMX JOXOJ0B CYyIpPYroOB
JIBIKMMBIE W HEABHKMMBIC BEIM, LIEHHbIE Oymaru, mau, BKJIajbl, JOJU B
KamuTajae, BHECCHHBIC B KPEAUTHBIC YUPEKICHUS WM B UHBIE KOMMEPYECKUE
OpraHu3aluy, W J00€ Jpyroe HaXUTOE CyNpyramMM B TepuojJ Opaka
MMYILIECTBO HE3aBUCHUMO OT TOTO, HA UM KOTO U3 CYNPYroB OHO MPUOOPETEHO
100 HA UM KOTO WJTM KEM U3 CYNIPYTrOB BHECEHBI JCHE)KHBIE CPEICTBA.

Bwmecrte ¢ TeM MMyIIECTBO, MPUHAIEKABILIEE KAKIOMY U3 CYNPYTrOB A0
BCTYIUICHHS B Opak, a TaKKe MMYIIECTBO, TOJYYEHHOE OJHUM M3 CYNPYTrOB BO
BpeMs Opaka B Jlap, B MOPSJIKE HACJIEOBAHUS WIHM MO WHBIM OE3BO3ME3THBIM
cienkaM (MMYLIECTBO KaXKIOTO W3 CYIPYTOB), SIBISETCA €ro COOCTBEHHOCTBHIO
(m. 1 ct. 36 CK PD).

Kak BuIHO wu3 MarepuanoB Jenia, CIOpHbIE 3€MENbHbIE YYaCTKU
oOpa3oBaHbl B  pe3ylbTare pasjieia 3€eMEJbHOr0  ydacTKa, paHee
MPEIOCTABIEHHOTO OTBETYMKY HAa OCHOBAHMM pEIICHHS OpraHa MECTHOIO
camoynpaBieHus OT 26 okTa0ps 1984 r. o mpemocTaBieHUM 3EMETBHOTO
ydacTka B OecCpovYHOe MOJb30BaHKe. BriocnencTBuy Ha OCHOBaHUU YKa3aHHOTO
BBIIIIE aKTa MPOM3BEICHA rOCYAapCTBEHHAs PETUCTPALIMS MpaBa COOCTBEHHOCTH
Ha 3eMmenbHBIM ydacTok 3a K.C. B paccmarpuBaemblil NEpUOJ CTOPOHBI
cocTosiu B Opake (Opak 3akiroueH 2 utoHs 1984 1.).

B cootBerctBuu ¢ moamn. 1, 2 m. 1 ct. 8§ 'K P® rpaxnanckue npaBa u
00s3aHHOCTH BO3HHMKAIOT B TOM 4YHCJE W3 JOTOBOPOB WM HHBIX CJENOK,
IIPELYCMOTPEHHBIX 3aKOHOM, a TAKXE U3 JOTOBOPOB U MHBIX CIHEJOK, XOTS U HE
IIPELYCMOTPEHHBIX 3aKOHOM, HO HE MPOTHBOpPEYAIINX €MY, & TaKK€ U3 aKTOB
rOCYJapCTBEHHBIX OPraHOB M OpPraHOB MECTHOIO CAaMOYIPaBJICHHS, KOTOpBIE
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MPEIyCMOTPEHBI 3aKOHOM B Kau€CTBE OCHOBAHUSI BOBHUKHOBEHUS TPAXKIAHCKUX
npaB ¥ 00s3aHHOCTEH.

Takum 00pa3om, 3aKOHOJATENh pa3TPAaHUYMBACT B Kaue€CTBE OCHOBaHUM
BO3HUKHOBEHUS IPaXAaHCKUX MPaB U 00SI3aHHOCTEU 10rOBOPHI (CACTKU) U AKTHI
rOCYJIapCTBEHHBIX OPTaHOB, OPraHOB MECTHOT'O CAMOYIIPABJICHUSI U HE OTHOCHUT
nocineHne K Oe3BO3ME3THBIM caenkaM. becruiaTHas mepemada 3eMeNIbHOTO
ydacTKa OJIHOMY M3 CYNpPYroB BO BpeMsi Opaka Ha OCHOBAHHMHM aKTa OpraHa
MECTHOTO CaMOYIPaBJIEHHUSI HE MOXKET SIBIISITbCSI OCHOBAHMEM €r0 OTHECEHHUS K
JUYHOU COOCTBEHHOCTH 3TOT0 CYTPYTa.

[Tockonbky nipaBo co0ctBeHHOCTH Y K.C. Ha CrIOpHBIE YyYaCTKU BO3HUKJIIO
HE Ha OCHOBaHUU OE3BO3ME3JHOM CJENKH, BBIBOABI CYJIOB 00 OTHECEHHUH
JTAHHOTO CIIOPHOTO UMYIIIECTBA K JIMYHON COOCTBEHHOCTH OTBETUMKA B TOPAJIKE
cT. 36 CK P® npotuBopeyar ykazaHHBIM BBIIIE MMOJOKEHUSM 3aKOHA.

[Ipu Takux obOcrosiTenbcTBAaX ocHOBaHMM 1iist oTkaza K.H. B TpeboBanuu
MIPOU3BECTU Pa3/ENl CIOPHBIX 3€MEJIbHBIX YYaCTKOB MEXKY CYNpyramu y cyja
HE UMEJIOChH.

Onpeoenenue Ne 64-KI'17-10

Paszpewenue cnopos, 603HUKAIOWUX U3 HAC/1E0CMEEHHBIX
OMHOWIEHUTL

9. UMyiecTBO CynpyroB Mo:KeT BXOAUTH B HACJEICTBEHHYI0 MaccCy
nocJjie CMEpTH OJHOr0 M3 HMX JIMIIb B CJIy4yae, eCM NMepPe;KUBUIMN CyNpyr
3asiBIJI 00 OTCYTCTBHM €ro 10/ B MMYIIECTBe, MPUOOPETEHHOM BO BpeMs
Opaka.

I1., neficTBys B MHTEpecax HecoBepiieHHoeTHero C., oOpaTuiack B CyJI €
uckom k K. o mnpusHaHWM 3aBelIaHHWS HEACHUCTBUTENBHBIM, BKJIIOUCHHUU
UMYIllECTBA B COCTAaB HACIEICTBA, MNPU3HAHUU TpaBa COOCTBEHHOCTH Ha
HUMYIIIECTBO.

B ob6ocHoBanue ucka IlI. ccputanack Ha To, 4yTo C. MPUXOIUTCS BHYKOM
C.B. u H., cocrosBmux B Opake ¢ 8 mekabps 1956 r., ymepmum 10 despans
2013 1. m 12 pekabps 2014 1. cooTBeTcTBeHHO. HecoBepiieHHONIETHHIA
HaclleyeT UX UMYIIECTBO MO MpaBy MpeACTaBIEHUS, TOCKOIbKY ero oten C.A.
(cera C.B. u H.) ymep 20 oxts6pst 2008 r.

[Tocne cmepru C.B. HaciegHUKaMH €ro MMYLIECTBA SBJIUIACH CYIpyra
H., Bayk C. no npaBy npeacrasienus, BHyuka C.T. mo npaBy npeacTaBieHUs U
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orBeTuuk K. 1o 3aBemianuio; HacieqHukaMu umyiiectsa H. sBusimuck BHyk C.
[0 TpaBy INPEACTaBICHHS MW MO0 3aBeniaHuio, BHyuka C.T. mo mpaBy
npenacrasienus. C.B. Ha mpaBe COOCTBEHHOCTH MPHUHAIEKAN KWIOH JIOM H
3eMenbHbIN  yuacTok. CornacHo pacnopsbkeHuto ot 29 npexadps 2012 r.
yKkazaHHoe umymecTBo Obuto 3aBemano C.B., minemsuuuie K. Mexay Ttem
CIIOPHOE UMYIIECTBO fABIIAETCA oOmie cobctBeHHOCThIO cympyroB C.B. u H.,
MOCKOJIbKY JIoM noctpoeH C.B. B nepuon 6paka ¢ H., a 3eMeNbHbIi y4acTOK emy
OB IPEeIOCTaBJIEH MECTHOU agMuHucTpanuei B 1993 rony.

Takum oOpazom, ' momm B mpaBe COOCTBEHHOCTH Ha YyKa3aHHOE B
3aBCIIAHUN HEIBMKHUMOE MMYIIECTBO NpuHamIekana H. 3aBemanue sBusercs
HAYTOKHBIM B YacTH BKJIOUYEHHS B COCTaB 3aBEHIAHHOTO HWMYIIECTBA
npuHajnexamet H. cynpyxkeckod monmu B mpaBe 0O0IIEH COBMECTHOM
COOCTBEHHOCTH Ha JIOM M 3€MEJIbHBIN y4acTOK, a TaKKe MPUUYUTAIONIECs el B
cuty cr. 1149 TK P® o6s3arenbHoit nonu B HaciuenctBe C.B. kak ero
HETPYAOCIOCOOHOMY CYNpYTY, IOCTHUTIIEMY KO JIHIO CMEPTH HacCieI0/aTels
BO3pacTta 79 ner.

Ccblnasice Ha TPUBEAEHHBIE BBIIIE OOCTOATENBCTBA, HCTEL MpPOCHIIa
BBIJICIIUTH CYNPYKECKYIO 1010 H. B pazmepe 2 1o B CHOPHOM UMYIIECTBE U
BKJIFOUHMTH €€ B COCTAB HACJIEJICTBA, OTKPBIBILIETOCs cO cMepThio H.; mpu3HaTh 3a
H. npaBo Ha 00s3aTeNbHYIO JIOJII0 B HACIEACTBE, OTKPBIBIIEMCSA CO CMEPTHIO
C.B., B pasMepe 's 1011 B CIOPHOM HMYILIECTBE M BKIKOYUTH €€ B COCTaB
HacCJeICTBa, OTKpbIBLIErocs co cMepThio H.; mnpu3HaTh 3aBemiaHue ot
29 nexabpst 2012 r., cocraBnenHoe C.B. u ymocToBepeHHOE HOTApHYyCOM,
HEJICHCTBUTEIBHBIM B CUJTy €r0 HUYTOKHOCTH B YacTH 3aBemnianust 5/16 monu B
paBe Ha HACJIEACTBO W TMPUMEHHUTh TOCJIEACTBUS HEACHCTBUTEIBHOCTH
HUYTOXHOM CAEIKHA B OTHOIIEHUHU CIIOPHOTO UMYILECTBA; Mpu3Hath 3a C. mpaBo
COOCTBEHHOCTH B TIOpAJIKE HacyenoBanus Ha 5/16 gomu B mpaBe cOOCTBEHHOCTH
Ha CIIOPHOE UMYILECTBO.

Paspemias criop um oTka3biBas B yJOBJIETBOPEHUH HCKOBBIX TPeOOBaHUM,
Cyll TEepBOM HMHCTaHIMU ucxoaua u3 Toro, yro H. mocine cmeptu C.B. B
YCTAaHOBJICHHBIM 3aKOHOM CpOK He oOpaianach K HOTApUYCY JUISl MPUHATHS
HaCJIJICTBA; MPH XKU3HU 3aBenianue ot 29 nexadps 2012 r., cocraBiennoe C.B.
B nosib3y K., He ocnapuBaina, 10Ka3aTeabCTB TOTO, YTO € HE ObUIO U3BECTHO O
JTAHHOM 3aBEIllaHUM, HE MPEACTaBICHO, HAa CYNPYXECKYI0 IO B CIIOPHOM
oO0lIIeM UMYIIIECTBE HE MPETEH0BaIA.

Cya anemnsiuuOHHOW MHCTAaHUMU COTJAcWICsS C BBIBOJAMH CyjAa MEpBOM
WHCTaHIINH.

Cynebnas koyierus 1O TrpaxnaHckuMm nenam BepxoHoro Cyna
Poccuiickoii @enepaniivi ¢ BBIBOJAMU CYJI€OHBIX MHCTAHIMN HE COTJIACcHIIACh,
OTMEHMUJIA COCTOSIBILIMECS MO JIeTy Cy/AeOHbIe TOCTAHOBJICHHS M HAalpaBuia JeJo
Ha HOBO€ pPACCMOTPEHHME B CyJI MEPBOM HHCTAHUWHA 10 CIEAYIOIIHUM
OCHOBAHMSIM.
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B cuny cr. 33, 34 CK P® u cr. 256 'K P® coBmecTHasi COOCTBEHHOCTb
CYIIPYrOB BO3HUKAECT B CHJIy IPSIMOrO yKa3aHHUS 3aKOHA. 3aKOHHBIM pPEKUM
UMYILECTBA CYIPYIOB AECUCTBYET, €CIM OpayHbIM JIOTOBOPOM HE YCTAHOBIJIEHO
WHOE.

B coorBerctBun co cr. 1150 I'K P® npunamiexamee nepexuBmieMy
Cynpyry HacleloaTels B CUILy 3aBEIAaHNs WM 3aKOHA IPABO HACJIEIOBaHUS HE
yMalisieT ero MpaBa Ha 4YacTh HMYIECTBA, HAXUTOrO BO Bpems Opaka ¢
HACJIEIO/IaTeIeM U SIBIISIIOIIETOCS WX COBMECTHOW COOCTBEHHOCTHIO. Jlomst
yMEpUIEro Cympyra B 3TOM HMYIIECTBE, OmpeneisieMas B COOTBETCTBHUU CO
cT. 256 'K P®, BX0omuT B COCTaB HACIEACTBA M MEPEXOIUT K HACICIHUKAM B
COOTBETCTBUM C MPABUJIAMHU, YCTAHOBIECHHBIMU JaHHBIM KOJIEKCOM.

CorylacHO pa3bsSCHEHUSAM, JNaHHbIM B II. 33 mocraHoBieHus I[lieHyma
Bepxonoro Cyna Poccuiickoii ®epepaunu ot 29 mas 2012 r. Ne 9
«O cynebOHOW MpakTUKE MO JielaM O HacleIOBaHWW», B COCTaB HAcCJIEICTBA,
OTKPBIBIIETOCS CO CMEPTHIO HACIEA0AATENs], COCTOSIBIIETO B Opake, BKIIOYACTCS
€ro MMYILECTBO, & TAKXE €ro J0JisI B UMYILECTBE CYIIPYIrOB, HAKUTOM UMHU BO
BpeMs Opaka, He3aBUCUMO OT TOTO, Ha UMsI KOTO U3 CYNPYTOB OHO PUOOPETEHO
a1M00 Ha UMS KOTO MJIM KEM M3 CYNPYrOB BHECEHBI JICHEKHBIE CPEACTBA, €CIH
OpayHbBIM JIOTOBOPOM HE YCTaHOBJIEHO MHOE. [Ipy 3TOM nepexuBIIMI CyNpyr
BIIpaBE TMOJaTh 3asBiI€HUME OO0 OTCYTCTBUM €ro [JOJIM B HUMYILIECTBE,
puoOpeTEHHOM BO BpeMsi Opaka. B aToM cityyae Bce 3TO UMYILIECTBO BXOJUT B
COCTaB HACJIEJICTBA.

Takum oOpa3om, cynpyXeckas [0S TEpeXHBIIEro Cymnpyra Ha
UMYLIECTBO, COBMECTHO HAXKMTOE C HACIEHOAATEIIEM, MOJKET BXOIUTH B
HACJICCTBEHHYI0 MacCy JMIIb B TOM Clly4ae, KOrJa MEPEeKUBIIUNA CYIPYT
3aBUT 00 OTCYTCTBMM €ro JOJM B HMYIIECTBE, NMPUOOPETEHHOM B IMEPHOJI
Opaka.

Kak ycraHoBieHO 10 Jeiy, CIIOPHOE MMYLIECTBO — JOM M 3€MEJbHBIN
yudacTok — npuodperanocs cynpyramu C.B. u H. B nepuon 6paka u sBisjioch UX
o0LMM UMYIIECTBOM. BpauHblil TOroBOp MeXy HUMHU HE 3aKitoyancs. Mexay
TEM HAacJIeJCTBEHHOE JeJ0 K wumymectBy ymepuiero C.B. kakoro-mn6o
3asiBieHuss H. 00 oTCyTcTBUM €€ 101 B UMYILECTBE, MPUOOPETEHHOM B MEPUOJ
Opaka, He COICPIKHUT.

CynamMu nepBoi M aneJuIAIMOHHOW MHCTAHLMK IIPU PACCMOTPEHUHU JIeJia
yKa3aHHbIE OOCTOSITENIbCTBA YUTEHBI HE ObUIM, B CBSI3M C YE€M BBIBOJIBI CYJIOB O
TOM, 4TO CIIOPHOE MMYLIECTBO, OTKphIBLIEECA mTocie cmepTy H., He moanexano
HacnenoBanuio C. B yactu npunaiexasieit H. cynpysxkeckoit nonu, CyneGHas
KOJUIErus 1o rpaxkaanckum aenam BepxoBHoro Cyna Poccuiickoit @enepanun
OpU3HaJa OIIMOOYHBIMU, MPOTHUBOPEYAIIMMHU YKA3aHHBIM BBIIIE HOpMam
MaTEepUAIILHOTO MPAaBa.

Onpeoenenue Ne 5-KI'17-175
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10. B oTiM4uMe OT MPOLEHTOB 32 MPOCPOYKY MCIOJTHEHUS IEHEKHOT0
00s13aTeJIbCTBA MPOLEHTHI 3a MOJBL30BaHHE CYyMMOH 3aliMa MoOJIeKaT
yIuiaTe HACJeIHUKAMY 3aeMIIMKA ¢ MOMEHTA OTKPBITHSI HACJIEICTBA.

M.U., M.A. — cbeiH u cynpyra ymepurero 19 smBapa 2015 r. M. —
o0paTWINCh B CyJl C HICKOM K 0aHKY O TIPU3HAHUU 00S3aTEIHCTB 110 KPSTUTHOMY
JIOTOBOPY HCIIOJHEHHBIMH, B3BICKAHUM KOMIICHCAIlMM MOPAJIbHOTO Bpena Hu
Pacxo/I0B Ha OIUIATy IOPUIUYECKUX YCIYT.

B oGocHoBaHue TpeboBaHuii ykazanu, uro 28 utonst 2014 r. mexay M. u
0aHKOM 3aKJIFOUEH JOTOBOP IMOTpeOHTENhcKOro Kpeauta. Ilociae cMmeptu oTia
M.J. HanpaBWJI OTBETUYMKY MHUCHbMEHHOE YBEIOMJICHHE O CMEPTH 3aeMIIMKa, a
TAKXK€ 3asBJICHUE O MPUOCTAHOBJICHUH HAYWCJICHUS MPOILECHTOB M MCIOJIHEHUS
00s13aTE€IIbCTB TI0 JIOTOBOPY MOTPEOUTEIBCKOTO KpEIuTa 0 BCTYIUICHHUS
HacCJICJHUKOB B HACJICICTRO.

BnocneactBun M.M. omnatuil  OCHOBHOM JIOJII, OJHAKO I10Jaraet
HE3aKOHHBIMM JIEUCTBUS OaHKa MO HAYMUCICHUIO MPOIEHTOB IO JOTOBOPY
MOTPEOUTENIHCKOTO KPEAUTA.

Pemienuem cyzia B y10BJIIETBOPEHUH UCKOBBIX TPEOOBAHUI OTKA3aHO.

OnpeneneHueM cyJa aneuislMOHHON MHCTAaHIIUMU PEIICHHUE CyJla MEepBOM
WHCTAHIIMM B YacTH OTKa3a B YJIOBJIECTBOPEHUM HCKOBBIX TpPEOOBaHUN O
MPU3HAHUU JIOTOBOpA MOTPEOUTEIHCKOTO KPeanuTa UCTIOJHEHHBIM U B3bICKAHUU
pPacxo/IoB Ha MPEJCTABUTENISI OTMEHEHO, B OTMEHEHHOM 4YacTU MPUHATO HOBOE
pelieHrne, KOTOPhIM TIPU3HAH HCIOJHEHHBIM JIOTOBOP IMOTPEOUTEIHLCKOTO
kpenuta ot 28 utons 2014 r., 3akimodueHHBIN Mexay M. u 6aHkoM, ¢ 6aHKa B
1oJjs3y M.M. B3bICKaHbl pacXxobl Ha OIJIATY YCJIYT MPEICTaBUTEIIS.

OTMeHss pelieHre cyia B yKa3aHHOW 4acTH, CyicOHast KOJIJISTHS yKasaa,
YTO HAYUCICHWE TMPOIEHTOB IO KPEAUTY MOCJIE CMEPTH JOKHUKA U J0
MPUHATHS HACJICIHUKAMU HACJEJCTBA SIBISETCS HE3aKOHHBIM, a IMOCKOJBKY
OCHOBHOM JIOJIT 1O KPEAUTHOMY JIOTOBOPY HACJIEAHUKAMH TIOTAllleH, TO
00s13aTeNIbCTBA IO IOTOBOPY SIBJISIFOTCSI HICIIOJTHEHHBIMHU.

CynebHast kojuterusi 1O TpaxaaHckuMm jaenam  BepxoBHoro Cyna
Poccuiickon @enepanu OTMEHUIIA aNEJUISILIMOHHOE ONPEACICHUE U HAIIpaBuia
JIeJI0 Ha HOBOE ameJUIIIIMOHHOE PAaCCMOTPEHHE, YKa3aB CleAYIOIIIee.

Cormacio cr. 418 I'K PO 00s3aTenbCTBO MpeKpaliaeTcss CMEpThbIo
JOJDKHMKA, €CJIM HMCIOJHEHHUE HE MOXKET OBbITh MPOU3BEIACHO 0€3 JIMYHOIO
ydacTusi JOJKHUKA TNOO0 00s3aTEIHCTBO MHBIM 00pPa30M HEPA3PHIBHO CBS3AHO C
JIMYHOCTHIO TOJKHHKA.

B cuny nonoxenuit cr. 1112 gaHHOro kKojaekca B COCTaB HacIeICTBa
BXOASAT NPUHAJIC)KABIINE HACIEIOJATENI0 Ha JEHb OTKPBITUS HaCIeICTBa
BEII[M, THOE€ UMYIIIECTBO, B TOM YHCJIE€ UMYITICCTBEHHBIE TIpaBa M 00S3aHHOCTH.
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W3 nmnpuBeNeHHBIX TPaBOBBIX HOPM CIEIYET, 4YTO 00s3aTelbCTBa,
BO3HUKILIHNE U3 KPEAUTHOTO I0TOBOPA, CMEPTHIO JOJDKHHUKA HE MIPEKPAILAIOTCS U
BXOJST B COCTaB HACJEACTBA.

Kak paswsicHeno B m. 61 nocranoBnenus llnenyma BepxoBHoro Cyna
Poccuiickoii ®@enepannu ot 29 mag 2012 r. Ne 9 «O cyneOHOIl mpakTHKE MO
JenaM O HacleAOBaHUM», IIOCKOJIbKY CMEpPTh JOJDKHUKA HE  BIICYET
IpEKpalieHus] 0053aTeIbCTB MO 3aKIOYEHHOMY MM JIOTOBOPY, HACIJIEIHUK,
NPUHSABIIANA HACJIEICTBO, CTAHOBUTCA JOJHDKHUKOM U HECET 00S3aHHOCTU MO UX
UCIIOJIHEHUIO CO JHS OTKpPBITUS HAclIeACTBa (HampuMmep, B Cllydae, €clid
HacjenojaTeneM ObUl  3aKIIOYEH KPEOUTHBIM JIOTOBOP, OOS3aHHOCTU 11O
BO3BpaTy JCHEKHOW CYMMBI, IIOJyYEHHOM HacjlelojaTelieM, M yIulaTe
OpoleHTOB Ha Hee). lIponeHTtsl, mojuexamue yIuiareé B COOTBETCTBUU CO
ct. 395 T'K P®, B3uMaroTcsd 3a HEUCIIOJHEHHE ICHEKHOIO0 00sg3aTelIbCTBa
HACJEeI0AaTENEM 10 JE€Hb OTKPBITHS HACIIECTBA, a ITOCJIE OTKPBITHS HACIIEICTBA
32 HEUCIIOJIHEHUE JICHEKHOTOo 00s3aTeNbCTBA HACIEIHUKOM, MO CMbICTy II. 1
ct. 401 'K P®, — nmo ucreueHUH BpeMEHHU, HEOOXOIMMOTO ISl MPUHSATUA
HaCJIECTBa (mpuobpereHus BBIMOPOYHOTI'O UMYILIECTBA). Pasmep
3aJI0JDKEHHOCTH, TMOJJIEKAUIEH B3BICKAHUIO C HACJEAHHMKA, ONpENeNsieTcs Ha
BpEMs BBIHECEHUS PEIICHUS Cy/a.

Bwmecte ¢ Tem, yctaHOBUB (DaKT 3710ynoTpeOaeHus: MpaBoM, Hapumep, B
cllydya€  HaMEpPEHHOro  0e3  YBAKUTENbHBIX  MPUYUH  JJIMTEIBHOIO
HEIMPEAbIBICHUS KPEAUTOPOM, OCBEIOMIICHHBIM O CMEpPTH HacieAoJaTens,
TpeOOoBaHMI 00 UCIIOTHEHUHU 00513aTEIBCTB, BHITEKAIOUIMX U3 3aKJIFOUEHHOTO UM
KPEAUTHOTO JIOrOBOpa, K HAcClEeIHUKaM, KOTOPbIM HE ObUIO M3BECTHO O €ro
3aKJIF0YeHUM, cya corsiacHo m. 2 cT. 10 'K P® oTka3piBaeT KpeauTopy BO
B3bICKAHUM YKA3aHHBIX BBIIIE IPOLIEHTOB 3a BECh NEPHOJ CO JHS OTKPBITHSA
HACJEICTBa, IIOCKOJIBKY  HAaCJIeIHWKM  HE  JIOJDKHBI ~ OTBeYaThb  3a
HEOJIaronpusITHbIE TIOCEICTBUS, HACTYNUBILINE BCIEACTBHE HETOOPOCOBECTHBIX
JIEUCTBHUM CO CTOPOHBI KPEAUTOPA.

CornacHo n. 4 coBmecTHOro mnoctraHoBieHusi [lnenymoB BepxoBHoro
Cyna Poccuiickoii ®@enepanuun u Boicuiero Apoutpaxkunoro Cyaa Poccuiickoi
®enepauuu ot 8 okTAOps 1998 1. Ne 13/14 «O mnpakTuke HpUMEHEHUs
noJjioxkeHui ['paxxnanckoro konuekca Poccurickonn denepanuu 0 MpOLIEHTAX 3a
M0JIb30BAHUE UYKUMU JEHEKHBIMHU CPEJCTBAMUY» MPOLEHTHI, MPEyCMOTPEHHBIE
. 1 cr. 395 Konekca, mo cBoei nmpaBoBOMl MMPUPOJIE OTIMYAKOTCS OT MPOLIEHTOB,
NoAJieXalux  yimjiare 3a  [OJIb30BaHWE  JICHEKHBIMU  CPEJICTBAMH,
NpEeAoCTaBIEHHBIMU 1O JoroBopy 3aiimMa (ct. 809 I'K P®), xpeautHOMY
noroBopy (ct. 819 'K P®) nubo B kauecTBe kKoMmMmepueckoro kpeauta (ct. 823
['K P®). [ToaToMy 1ipu pa3pelieHuu CIOPOB O B3bICKAHWU MPOLIEHTOB T'OJOBBIX
CYJ IOJKEH OTPEAETUTh, TPEOYeT JIM HCTELl YIIaThl MPOLIEHTOB 3a MOJIb30BaHUE
JNEHEKHBIMH  CPEJICTBAMM, TNPEIOCTABICHHBIMM B KAayeCTBE 3aiiMa WM
KOMMEPUYECKOTO KpeAHTa, TUOO0 CYIIECTBO TPEOOBAHUS COCTABISIET MPUMEHEHHE
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OTBETCTBEHHOCTH 32 HEUCIIOJHEHUE WJIM MPOCPOUYKY HUCIOIHEHUS IEHEKHOIO
obs3arenncTBa (cT. 395 'K POD).

[Io cmbicmy yKa3aHHBIX pa3bICHEHHM 00s3aTeNbCcTBA IO  yILIaTe
MPOIICHTOB 3a TIOJIb30BAHUE JICHEXKHBIMU CpPEJICTBAMU BXOJST B COCTaB
HACJIEJICTBA, JAHHBIE MPOIEHTHI MPOAOTIKAIOT HAYUCISATHCS U MOCIE OTKPBITUS
HACJIEICTBA, a MPOUEHTHI, nmpeaycMoTpeHHbie cT. 395 'K PO, gemarommuecs
MEpOil OTBETCTBEHHOCTH 33 HEUCIIOJIHEHHWE JIEHEKHOTO 00sA3aTeNbCTBA, HE
HAYUCIISIIOTCS 32 BpEMsi, HEOOXO0IMMOE JIJIsl TPUHSATHS HACJIEACTBA.

B HapytieHue npuBe€HHBIX HOPM MaTE€pUalbHOTO MPpaBa U pa3bICHEHUN
[Inenyma BepxoBHoro Cyna Poccuiickoit @eaepanuu CygoM aneusiiuOHHON
WHCTAHIIMU CHIeJIaH MPSMO MPOTUBOMOJIOKHBIN BBIBOJ O TOM, YTO HACIEAHUKOM
HE MOJUIeKAT YILJIATe MPOLEHTHI 3a MOJIb30BAaHUE KPEIUTOM.

Onpeoenenue Ne 5-KI'17-79

Pazpemeuue Cnopoe, C6A3AHHbIX C obecneueHueMm HCUIbIMU
nowewienuamu

11. I'paxkaanam, CTpaJalOIUM TSKeJbIMH (pOpMaMH XPOHHYECKHX
3a00J1eBaHUIl, TP KOTOPBIX COBMECTHOE NMPOKMBAHUE C HUMHM B OJHOM
KBapTHPE HEBO3MOKHO, KWJIble NMOMENICHHsI MO JO0r0OBOPY COLMAIbHOIO
HaliMa NpeaoCTABJISIOTCH MECTHOM AIMMHUCTPAIlMEH BHE OYepeau.

[Ipoxypop oOpatuiics B cyq ¢ HCKOM B uHTepecax K. kK MecTHOM
aIMUHUCTPALIMM O BO3JIOKEHUH OOS3aHHOCTH MPEJOCTABUTH H30JUPOBAHHOE
JKUJIOE TIOMEIIEHUE M0 JIOTOBOPY COIMAJBLHOIO HailMa B COOTBETCTBUM C
HOPMOM MPEIOCTABICHUS KUJIOTO TTOMEIIEHUS.

B oOocHoBanue TtpeboBanuit ykazan, uro K. sBusercs wnBamumom III
IpyNIbl C JETCTBA O€CCPOUHO, CTpaaeT 3aboaeBaHneM, BXoamuM B [lepedenn
TSOKETBIX  (OPM  XPOHMUECKMX 3a00JIeBaHUM, MTPH KOTOPHIX HEBO3MOXKHO
MpPOKUBAaHUE TpaxJaaH B OJHOM JKHJIOM IIOMEIICHUH, YTBEPKICHHBIN
noctanoBiieHueM IIpaBurensctBa Poccutickoit ®enepaunn ot 16 uronst 2006 r.
No 378, a Takxke HMEET MNpPaBO Ha JOMOJHUTEIBHYIO XUJIYH IUIOAIb B
cooTBeTCcTBUH C 1. 2 [lepeuns 3aboneBanui, TArONMX UHBAIUAM, CTPAIalOIIUM
MMM, M[paBO HA JONOJHUTENBHYIO JKWIYI0 IUIOWA[b, YTBEPKIECHHOIO
noctaHoBiieHneM IlpaBurenbctBa Poccuiickoit Deneparuu ot 21 aexabps
2004r. Ne 817. B amrycre 2014 roma K. mnpusHana Mamoumyiiend u
HyXJarouencs: B xwibe, a B 2015 rogy Ha OCHOBaHMM PELICHUS KUJIUIIHOU
KOMHCCHUM BKJIIOYEHA B JIBIOTHBIM CIHCOK JIMI[, CTPaJaIOIIUX TKEIbIMU
dbopmaMu XpOHHUYECKUX 3a0oJieBaHUM, B COOTBETCTBUMU C M. 3 4. 2 cT. 57
KK PO. Jlo nactosiiero BpeMeHu K. XKuIbIM MOMENIEHHEM He olecreueHa,
3aperucTpUpoBaHa U TMPOKUBAET B KBapTHUpe oOIIel miomansio 66,4 KB.M,
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MpUHAJICKAIIEH €€ MaTepH, TlI€ KPOME HEE MPOKUBAKOT €IIE ISATh YEIOBEK.
be3nelicTBuEM OTBETUMKA HAPYIIAOTCSA KUMUIIHBIE TpaBa K.

PemenneM cyia uckoBbie TPEOOBAHUS YIOBICTBOPEHBI.

ANEUISIUAOHHBIM ONPEACIEHUEM pPEIICHUE CyAa OTMEHEHO, IO ey
MIPUHATO HOBOE PEIIeHre 00 0TKa3e B YIOBICTBOPCHUH UCKOBBIX TPEOOBaHUM.

CynebHast kojulerusi 1O TrpaxiaaHckuMm jaenam  BepxoBhHoro Cyna
Poccniickonn denepanny OTMEHWIIA aNEUALMOHHOE ONPENEIICHUE, OCTABUB B
CHUJIE PELICHUE Cya NTEPBOM MHCTAHIMH 10 CICAYIOIIMM OCHOBAaHUSIM.

Cratbeil 17 ®enepanbHoro 3akoHa ot 24 HostOps 1995 r. Ne 181-®3
«O connanbHOM 3amuTe MHBAIMAOB B Poccuiickorn depepauun» ONpenescHo,
YTO HWHBAJIUABL, HYXJAIOIIMECS B YIYYIICHUU OKWIHIIHBIX YCIIOBH,
MPUHUMAIOTCA HA YYeT U 00€CTIeUnBAIOTCS KHIJIBIMU MOMEILIEHUSMU B TIOPSJIKE,
MPEAYCMOTPEHHOM  3aKOHoJaTelbcTBOM  Poccuiickon ~ ®epepauuu U
3aKOHOJIaTEIHCTBOM CyOBheKkTOB Poccuiickoii deneparui.

NHBanuapl, HYXJIAaOMMECS B  YIYUYIICHUM IKUJUIIHBIX YCIIOBH,
BCcTaBmne Ha ydyeT mnocie 1 sHBaps 2005 1., oOecrneymBarOTCs >KUAJIBIM
MMOMEIIEHUEM B COOTBETCTBUHU C KUJIMIIHBIM 3aKOHOJATEIBCTBOM Poccuiickoi
denepanum.

Cornacno 4. 2 ct. 49 XK P® manonmymum rpaxxaianaMm, IpU3HAHHBIM 110
YCTAHOBJICHHBIM JIaHHBIM KOJEKCOM OCHOBAHHUSAM HYKJIAIOUUMUCS B KUJIBIX
MMOMEIIEHUSIX, TPEAOCTABISIEMBIX MO JOTOBOPAM COLMAIBLHOIO HaliMa, KUJIbIE
MOMEIIEHUS] MYHUITUTIATLHOTO KUJIUITHOTO (OHA MO JOTOBOPaM COIMATILHOIO
HaiiMa MpeI0CTABISAIOTCA B yCTAHOBIEHHOM KoeKcoM mopske.

B cuny 4. 3 cr. 52 KK P® npunsAthe Ha ydeT rpaxaaH B KayecTBE
HY>XJAIOLIUXCA B JKWIBIX IMOMEIICHHUSIX OCYIIECTBISETCS OPraHOM MECTHOTO
caMOyTPaBJICHUSI.

I'paxxnanam, cOCTOSIIMM Ha y4yeTe€ B KAUe€CTBE HYKIAIOUIUXCS B JKUJIBIX
MOMEIIEHUSIX, KUJIble TIIOMEIIEHUS M0 JIOTOBOPAaM COLMAIBHOTO HalMa
MPEAOCTABISAIOTCS HA OCHOBAHUU PEUIEHUN OPTaHOB MECTHOT'O CaMOYyHPaBJICHUS
(4. 3 c1. 57 )KK PD).

Cornacuo 1. 3 4. 2 ct. 57 KK P® BHe ouepeau Kujble MOMEIICHUS 110
JIOTOBOpPaM COIMAJIBHOTO HalMa MPEAOCTAaBIAIOTCS Tpa)KJaHaMm, CTPaJarolivuM
TSOKEJIBIMA (POpMaMM XPOHUYECKUX 3a00JIeBaHUU, MPU KOTOPBIX COBMECTHOE
MPOKMBAHUE C HUMU B OJHOM KBApTUPE HEBO3MOXKHO M KOTOpHIE yKa3aHbI B
[IEpEYHE, YTBEPKIAAEMOM YHOJHOMOYEHHbIM [IpaBurenscrBom Poccuiickoit
Penepanuy OpraHoM.

Cormacno marepuanam jaena K. Obi1a mocTaBiaeHa Ha KUJIHUIIHBIN y4eT 10
ycraHoBieHHOMY JKK P® ocHOBaHHMIO, B CBSI3M C 4YE€M OHA MOMJICKUT
00€eCIIeYeHUI0 KUJIBIM TIOMEIICHUEM OPTaHOM MECTHOTO CaMOYIIPaBIIEHUS W3
MYHHUITUTIATPHOTO ~ JKAJTUIIHOTO  (OHJa, BO3MOXKHOCTH  BHEOUYEPETHOTO
MPENOCTABIICHUST JKWJIbS HE 3aBHCHT OT OIOUKETHOW 00eCIeuyeHHOCTH
MYHHUIIMIIAJIBHOTO 00pa30BaHusl.
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B cuny cr. 12, u. 1 cr. 130 1 9. 1 cr. 132 KoHcturyuun Poccutickoit
Oenepaunn B Poccurickonn denepanuy MpU3HACTCS U TAPAHTUPYETCS MECTHOE
CaMOYTPaBJIEHUE; MECTHOE CAMOYIIPABICHUE B NPEAEIAX CBOMX MOJIHOMOYHUN
00ecCreunBaeT CaMOCTOSITEIbHOE PEIICHHE HACEICHHWEM BOMPOCOB MECTHOTO
3HAQUYCHUS, BJAJACHUS, TOJIb30BAHUS U PACHOPSDKEHUS MYHUIUNAIBHOU
COOCTBEHHOCTbIO; OpraHbl MECTHOTO CaMOYMpAaBJICHUS, B YaCTHOCTH,
CaMOCTOSATEIFHO YIPABJISIOT MYHHUIIANIAILHON COOCTBEHHOCTHIO, (DOPMUPYIOT,
YTBEPKIAIOT U UCIIOJIHSIIOT MECTHBIN OOKET.

®enepanbhblii 3ak0H OT 6 OKkTsIOps 2003 r. Ne 131-®3 «OO6 ob6mux
NPUHLUNAX OpraHU3allMd  MECTHOrO0 caMoymnpaBjieHuss B  Pocculickoit
denepanum» 3aKpeIUISIET, YTO BONPOCAMU MECTHOIO 3HAYEHUS SIBIISIIOTCA
BOIIPOCHI HETMOCPEICTBEHHOTO0 00€CTeUeHUs >KU3HEAEATEIbHOCTH HACEICHUS
MYHUIIUTIATBHOTO O0pa30BaHUs, pEIIeHHE KOTOPhIX B COOTBETCTBHH C
Koncrutymueit Poccuiickoit ®eaepanuu U JTaHHBIM (eiepaIbHbIM 3aKOHOM
OCYIIECTBJISICTCS HAcEJCHUEM M (MJIM) OpraHaMH MECTHOTO CaMOYTIpPaBIICHUS
CaMOCTOATENIbHO; K TaKUM BOMNPOCAM OTHOCHUTCS, B YAaCTHOCTH, OOEclieueHue
MaJIOUMYIIUX TpaXaaH, MPOKUBAIOIIUX B IMOCEIECHUU (TOPOJCKOM OKpyre) H
HY>XIAIOIIUXCS B YJIYYIICHUU KUJIUIIHBIX YCIOBUM, KUJIBIMU MTOMEIICHUSIMU B
COOTBETCTBHUHM C >KWJIUIIHBIM 3aKOHOJATEIHLCTBOM, OPTaHU3AIMS CTPOUTEIIHCTBA
U COJIEpKaHMsI MYHUIUIIAJILHOTO >KUJUIHOTO (hoHaa (ab3all qBeHaanaThil 4. 1
cT. 2, 0. 6 u. 1 cr. 14, m. 6 u. 1 cT. 16); nng pemieHus: TUX BOMPOCOB B
COOCTBEHHOCTU MYHMITUIIAJILHBIX 00pa30BaHUM MOXKET HAXOJAUThCSI UMYIIIECTBO,
npeaHa3HAYeHHOE MJisi PEelIeHUs BOMPOCOB MeCTHOro 3HaueHus (m. 1 4. 1
cT. 50), B 4YaCTHOCTH, >KWIWIIHBIA (POHI COITMATBHOTO HCIOIB30BAHUS IS
oOecrieueHusT MaJOUMYIIUX TpaxkJaH, TMPOXKUBAIONUX B TOCEJICHUU U
HY>XJIAIOLIMUXCA B YIYYIICHUH KWJINIIHBIX YCIOBUH, XKUJIBIMU TOMEIICHUSIMHA Ha
YCIIOBUSIX JIOTOBOpPA COIMAIBHOTO HaiiMa, a TaKXKe MMYIIECTBO, HEOOXOIUMOE
JUTSL COJIEPKaHUsI MYHUIIMITAIBHOTO KWJIMIIHOTO (hOH/A.

AHanoru4YHbIC MOJIOKEHUS 3aKperyieHbl U B 4. 1 ¢T. 14 um. 3 9. 2 c1. 19
KK P®D, cormacHO KOTOpPbIM OpraHbl MECTHOTO  CaMOYIIPaBJICHHUS
OCYIIECTBJISIIOT ~TAaKXK€ TOJHOMOYHS 10 YYeTy TpaxkJaH B KayecTBe
HY)XJIAIOIIUXCA B JKWJBIX TMOMEIICHUSAX, MPEAOCTaBIsIEMbIX I10 JOTOBOpaM
COIMAJILHOTO HaliMa, W MO TPEAOCTABICHHUIO B YCTAHOBJIEHHOM TOPSIKE
MaJIOUMYIIUM TpakJaHaM [0 JOTrOBOpaM COIMAJILHOTO HalMa >KUJIbIX
MOMEIIEHUH MYHMIIUIAIBLHOTO KUJIUIIHOTO (DOHJIa KaK COBOKYITHOCTU JKUJIBIX
MOMEIIEHUM, TPUHAIICKAINIMX Ha TMpaBe COOCTBEHHOCTH MYHHUIMIIAIBHBIM
00pa3oBaHHUSIM.

[Topsimox mMpeaoCTaBICHUS KWIBIX IMOMEIIEHUM W3 MYHHIIMIAIBHOTO
x)uuiHoro Goxmga npexycmoTper 4d. 3, 4 cr. 57 KK PO, cormacuo koTopoit
YKUJIbIE MOMENICHUSI IO JI0rOBOPAM COLIMAIIBHOTO HaliMa MPEeAoCTaBISIOTCS IO
pPELIEHUIO OpraHa MECTHOTO caMOympaBieHus. PelieHue o MNpeaocTaBICHUH
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KWIbsl TIO JIOTOBOPY COILMAIBLHOTO HaliMa SBIJISIETCSI OCHOBAHMEM 3aKJIFOUCHMS
COOTBETCTBYIOILIETO JIOTOBOPA COLMATILHOTO Haiima.

IIpu »ToM conepxameecas B n. 3 4. 2 cr. 57 KK P® ycnoBue o
IIPEIOCTABICHUHU TPaKJIaHaM YIOMSHYTOM KaT€rOpyH JKUJIBIX IMOMELIEHUN BHE
ouepeId B CiIy4yae, €CIIM TaKuEe TpaKJaHE CTPAJAlOT TSDKEJIBIMU BHJAMU
XpoHWYeCKHUX 3a0osieBanuii (M. 4 4. 1 cT. 51 yka3zaHHOTO KOjEKca), 3aKpeIisieT
TOJIBKO OCOOEHHOCTH peaju3ally MX JKUJIUIIHBIX IIPaB U HE BO3JIAraeT Kakue-
1100 TOMOTHUTENbHBIE 00sI3aHHOCTH Ha OPraHbl MECTHOTO CAMOYIIPABJICHHUS.

CornacHo 4. 3 cr. 2 3akona KabGapauno-bankapckoit PecmyOnuku ot
28 mromst 2006 1. No 55-P3 «O perynupoBaHWW >KUJHUIIHBIX OTHOIIEHUH B
Kabapauno-bankapckoit Pecrybnuke», B coorBerctBuM ¢ KK P® sxumbie
IIOMEIICHWST 10 JOrOBOpaM COLMAIBHOIO HaliMa U3 MYHHIMIAIBHOIO
KUIUIIHOTO  (OHJIA TPENOCTABISIOTCS TpaxkaaHaMm, MPOXKUBAIOIIMM B
Kabapnuno-bankapckoit PecnyOnuke W cocTosliuM Ha ydeTe B KayecTBE
HYXKJIAIOIIUXCS B KWIBIX TMMOMEHIEHUSAX (M TPU3HAHHBIM COOTBETCTBYIOIIUM
OpPraHOM  MECTHOIO  CaMOYIpPaBJICHHS  MaJOUMYIIMUMH B  TOPSIKE,
YCTaHOBJICHHOM TJI. 3 3TOT0 3aKOHA).

W3 u310KeHHOro ciaeAyeT BBIBOJ O TOM, YTO NPEIOCTABICHHUE >KUJIBIX
NOMEIICHU MaJIOMMYILIUM Tpa)kJaHaM, COCTOSIIIMM Ha Yy4eTe B KauecTBe
HY)KJAIOIIUXCA B KWJIBIX TOMELIEHUSX, SBISAETCA IIOJHOMOYMEM OpraHa

MECTHOTO CaMOYIIPaBICHUSI.
Onpeoenenue Ne 21-KI'17-19

Pa3peuienue cnopos, cA3aHHbIX C PACROPAICEHUEM CPEOCHBAMU
MamepuHncKozo (cemeiltnozo) kKanumana

12 . 3a cueT cpecTB MATEPHUHCKOIO (CeMEHOr0) KanuTaaa Bjajesenn
ceprudukara BIpaBe NPUOOPECTH 3arOPOJAHBIA 0M, COOTBETCTBYIOIIMM
TPeO0OBAHMSAM, NPEABbABISAEMBbIM K KHJIBIM IOMEIEHUSIM.

M. oOpaTtunack B CyJ C HCKOM K IEHCHOHHOMY OpraHy, B KOTOPOM
Opocuiia MpHU3HATh pelieHre 00 OTKa3e B YJIOBJICTBOPEHHM 3asiBICHUS O
pacnopssKEHWH — CpPEeICTBaMM  MATEpPUHCKOro  (CeMEMHOro)  Kamurania
HE3aKOHHBIM, 0053aTh yIOBJIECTBOPUTH 3asiBICHUE UCTIIA U HANPABUTh CPEACTBA
MaTEPUHCKOIO KamuTajia, YA0CTOBEPEHHOTO TOCYJapCTBEHHBIM CEpTU(UKATOM,
Ha [IOralmieHHe OCHOBHOIO J0Jira W YIUIaTy HPOLIEHTOB IO KPEAUTHOMY
JIOTOBOPY C OAHKOM.

TpeGoBaHUsT MOTUBHUPOBAHBI TEM, UYTO MCTEL] UMEET TPOUX JIETEH, U €0
MOJIy4€H rOCYJJapCTBEHHBIN cepTU(UKAT HA MATEPUHCKUHN (CEMEIHBIN) KanuTall.

M. 3akmoumsia ¢ OaHKOM KpPEIUTHBIA JOrOBOP C LIEIbI0 NPHOOpETEHUS
00BbEKTOB HeABM>KUMOCTH. Ha 3aemHble cpenctBa M. mpuoOpena 3eMeNbHBIM
Y4acCTOK C PacIoJIOKEHHBIM Ha HEM YKUJIbIM IOMOM.
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PemienneM NEHCHOHHOIO OpraHa B YJIOBJIETBOPEHHUM 3asiBICHUS M. 0
pPacClopsDKEHUH CPEICTBAMU MATEPUHCKOrO (CEMEHHOr0) KamuTana ¢ IeNbio
YIYYLIEHUS KWIMIIHBIX YCJIOBUW Ha IMOTAIIEHUWE OCHOBHOIO JOJra W YIUIaTy
MPOIICHTOB MO KPEAUTY HAa MPUOOPETEHUE KUJIbSI OTKA3aHO B COOTBETCTBHUU C
n.3 4. 2 cr. 8 ®enepasibHOro 3akoHa «O JOMOJHUTENBHBIX MeEpax
roCyJapCTBEHHOM NOAJEPKKM CEMEH, MMEIIUX JeTel» (naiee — 3aKoH O
rOCyJ1IapCTBEHHOM MOJJIEPKKE CEMEN).

PemienneM paliOHHOTO CyJa pElIEHHE NEHCHOHHOIO OpraHa IPU3HAHO
He3aKOHHBbIM. OTBeTYMK O00si3aH  HANpaBUTh CPEACTBA  MAaTEPUHCKOIO
(cemeitHoro) kanutasia M. B pasmepe 428 026 pyO0. B cuer norameHus
OCHOBHOTO JI0JITa U IPOLEHTOB MO KPEAUTHOMY JIOTOBOPY, 3aKIIOYEHHOMY C
OaHKOM.

OTMeHss penieHue cyia MepBo MHCTAHIMU U IPUHUMAS 110 JIETy HOBOE
pemieHue 00 OTKa3e B YJOBICTBOPEHHHM HCKOBBIX TpeOOBaHUM, CyI
aneJUIAIIMOHHON MHCTaHIIMU HUCXOJUJI M3 TOT0, YTO NPUOOPETEHHE HCTIIOM
JKUJIOTO JIOMa HE SBISETCS YIYYIIEHUEM SKWIHIIHBIX YCIOBUN CEMBbH,
MOCKOJIbKY HMMYIIIECTBO MPUOOPETEHO B JPYrOM HACEJIEHHOM IYHKTE, IO
0JIar0yCTpPOMCTBY CYLIECTBEHHO OTJIMYAETCSA OT UMEIOLIErocs, padoTa Cynpyros
U TIOCEIIaeMble JEThbMHU IIKOJIbHBIE U JIOIIKOJIBHBIE YUPEKICHUS PACIIOIO0KECHBI
B TOpoOjie, JOM MPUOOPETEH HE Jig MOCTOSHHOIO MPOXKUBAHUS C IIEJBIO
YAOBJIETBOPEHUSI MOTPEOHOCTU B KWIbE, a JJIs BPEMEHHOTO MPOXKUBAHUS U
OT/bIXa B JICTHUM Tiepuoj. PacxomoBaHue cpescTB MaTEPUHCKOTO (CEMEWHOrO)
KalnuTajla Ha MOTallleHHue J10JIra Mo KPeAUTy Ha MPUOOpEeTEeHNE yKa3aHHOrO A0Ma
HE OTBEYAET LEJIH, YCTAHOBJIECHHONW 3aKOHOM O TOCYJApPCTBEHHOW MOJIJIEPHKKE
CeMEi, MOCKOJbKY OTCYTCTBYET YJIYUIIEHUE JKWIIUIIHBIX YCJIOBUWA CEMBH,
pelieHre MEeHCHMOHHOTO OpraHa 00 OTKas3e B YJIOBJIETBOPECHUHU 3asBiieHUS M. 0
pPacHoOpsKEHNUU CPEICTBAMU MAaTEPUHCKOTO KaluTasa sBJISIETCS 3aKOHHBIM.

Cynebnass koJjulerus 1O TrpaxaaHckum Jneinam  BepxoBnoro Cyga
Poccuickon @enepanuu MpU3HAJIA BBIBOABI Cyla ale/UIALIMOHHOM MHCTAaHLIMHU
OCHOBAaHHBIMU Ha HENPAaBWIHBHOM TOJKOBAaHUM U TPUMEHEHUH HOPM
MaTepUaIbHOTO MPaBa.

B cooTtBercTBUU ¢ mpeamOysoil 3akoHa O TOCydapCTBEHHOW MOJIECPIKKE
ceMel MaHHBIM (eaepanbHbIil 3aKOH yCTaHABIMBACT JOMOJHUTEIIBHBIC MEpPbI
rOCYJapCTBEHHOW NOAJEPKKHA CEMEW, UMEIOIIMX JETEH, B UEISIX CO3HaHUS
YCJIOBUH, 00€CTICUMBAIOIIUX 3TUM CEMbSIM JIOCTOMHYIO JKU3Hb.

Cornacio m. 3 4. 3 cr. 3 ykazaHHOTO (denepalbHOrO 3aKOHA JIWIIA,
MOJIYYHMBIINE CepTU(PUKAT, MOTYT HAMPaBUTh CPEACTBA MATEPUHCKOTO
(cemeitHOr0) KamuTajga B MOJTHOM oOBeMe MO0 MO 4YacTsIM B TOM YHCIIEC HA
YIIYUYIIEHUE KUJIUIIHBIX YCIOBUM.

CpenctBa (4acTb CpEACTB) MaTEPUHCKOTO (CEMEMHOT0) KamuTajia B
COOTBETCTBHM C 3asBJICHUEM O pACIOPSIKEHUM MOTYT HANpaBisAThCS Ha
npuoOpeTeHne (CTPOUTENHLCTBO) JKUAJIOTO  MOMEIIEHHUS, OCYIIECTBISIEMOE
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rpakJjaHaMu TOCPEJACTBOM COBEPILIEHHUS JIIOOBIX HE MPOTHBOpPEYAIIMX 3aKOHY
CHCIIOK W YydYacTHsi B 00s3aTenbCTBaxX (BKJIIOYAs YYacTHE B IKUJIMIIHBIX,
KUJITUIITHO-CTPOUTEIBHBIX U )KWIIMITHBIX HAKOMUTEIbHBIX KOONIEPATUBAX ), TyTEM
0€3HaIMYHOTO MEPEUNCIICHUST  yKa3aHHBIX CpEIICTB OpraHU3allNH,
OCYILECTBIISIOIIEH OTUYXJCHUE (CTpOUTEINIBCTBO) IpruOOpPETacMOro
(cTposimierocsi)  KWJIOrO  NOMEMIEHWs,  JU00  (QU3WYecKoMy  JIHLY,
OCYIIECTBISIONIEMY OTUYKJICHHE MPHOOPETAEMOro UJIOr0 MOMEUICHHUS, 00
OpraHu3allid, B TOM YHCIE KPEIUTHOM, TPEIOCTABUBIIEH IO KPEIUTHOMY
JIOTOBOPY (IOTOBOPY 3aiimMa) IEHEKHbIE CPEeACTBA HAa yKa3aHHbIe Henu (1. 1 4. 1
cT. 10 Ha3BaHHOTO (heZIepaIbHOTO 3aKOHA).

CormacHo 4. 6' c¢r. 7 3akOHa O TrOCYIAPCTBEHHON MOIIEPKKE cemeil
3asiBJICHUE O PACMIOPSHKEHUH CPEJICTBAMHU MATEPUHCKOTO (CEMEHHOT0) KanmuTana
MOXET OBITh TMOJAHO B JII00O€ BpeMsi cO JHS pPOXJIeHUS (YCHIHOBJICHUS)
BTOPOT0, TPETHETO PeOCHKA WIIH MOCIEAYIONIUX JETeH B Cllydae HEOOXOJUMOCTH
UCITIOJIb30BAHUS CPEJICTB (YACTU CPEACTB) MATEPUHCKOTO (CEMEMHOI0) KanuTaia
Ha TIOTalleHWE OCHOBHOIO JOJra MU YIUIAThl MPOIEHTOB MO KpeauTaM WIH
3aiiMaM Ha TPUOOpEeTeHHE (CTPOUTEILCTBO) >KUJIOTO TMOMEIICHUS, BKIIOYas
UTIOTCYHBIE KPEIUTHI, PEIOCTABICHHBIM TPaXIaHAM IO KPEAUTHOMY JIOTOBOPY
(moroBopy 3aiiMa), 3aKJIIOUEHHOMY C OpraHu3alveid, B TOM YHUCJIE KPEIUTHOU
OpraHu3alyen.

Ha ocHoBanuu 4. 5 ct. 7 Ha3BaHHOro BbIlIE (enepaTbHOrO 3aKOHA
IpaBUJjIa TMOJA4YM 3asBIICHUS O PACTIOPSIKEHUH, a TAKXKE MEPEeUeHb JOKYMEHTOB,
HEOOXOMMMBIX I peaju3alii  TpaBa  PACTIOPSHKEHUS  CPEICTBAMH
MaTEpPUHCKOTO (CEMEWHOro) KamuTalla, yCTaHABIMBAIOTCS YIOJTHOMOYEHHBIM
[IpaButensctBOM  Poccuiickoit ~ @enepanmu  ¢eaepadbHbIM  OpraHOM
UCIIOJIHUTEILHOM BIACTH.

B cootBercTBUM ¢ ab3aiieMm mepBbIM 1. 2 [IpaBui HampaBlieHUsS CPEICTB
(JacTd CpelCcTB) MATEPUHCKOTO (CEeMEMHOro) Kamuraja Ha yIydIlleHue
KUJIMIIHBIX ~ YCIOBUM, YTBEPXKICHHBIX MocTaHoBIeHUEM [IpaButenbcTBa
Poccuiickoit denepanun ot 12 gekabpst 2007 1. Ne 862, nauio, moyduBIiee
roCyAapCTBEHHBIA cepTU(UKAT HA MAaTEPUHCKUM (CEMEMHBIN) KamuTall, BIpaBe
WCITOJIB30BaTh CPEICTBA (YacTh CPEJICTB) MATEPUHCKOTO (CEMEHHOT0) KamuTaia
Ha TPUOOPETCHHUE WM CTPOMTEIIHCTBO JKHIIOTO TIOMEIICHHUS, OCYIICCTBISECMBIC
rpakaaHaMu TTOCPEICTBOM COBEPIICHUS JIIOOBIX HE MPOTHBOpPEYAIINX 3aKOHY
CICIIOK W YydYacTHs B 00s3aTenbcTBax (BKJIIOYAs YYacCTHUE B IKUJIUIIHBIX,
YKUJTUIITHO-CTPOUTEIBHBIX Y KHJIMITHBIX HAKOMMUTEIBHBIX KOOTIEPATHBAX ), TyTEM
0€3HATMYHOTO MEPEUNCIICHUsT  yKa3aHHBIX CpEIICTB OpraHu3allNH,
OCYIIECTBIISIOLIEH OTUYKJICHUE (CTpOUTENBCTBO) pruoOpeTaeMoro
(cTpositiierocsi)  JKWJIOTO  TOMENICHHs, b0  Qu3nyeckoMy  JIHILY,
OCYIIECTBIISIONIEMY OTUYXKJEHUE MPUOOPETAEMOr0 KHUJIOTO MOMEIICHHS, TUO0
OpraHu3allid, B TOM YHCJIE KPEIUTHOM, MPEIOCTABUBIIEH IO KPEIUTHOMY
JIOTOBOPY (ZI0rOBOpY 3aiimMa) I€HEKHBIE CPEICTBA HA YKA3aHHBIE 1IEIH.
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OTMeHsiE pemeHue Ccyna IepBOM HMHCTAaHUMKM W OTKas3biBas B
YIOBJIETBOPEHUN HCKOBBIX TpeOOBaHWM, Cya aneUIAIMOHHON HMHCTAHIIMU
MPUILEIT K BBIBOJY O TOM, UTO IPUOOPETEHUE UCTIIOM KUJIOTO JIoMa HE SIBIISETCS
VIYYIICHAEM S KWJIUIIHBIX YCIOBUW CEMbH, a IeJb NPHOOPETCHHS HE
COOTBETCTBYET LIEJISIM HAIIPaBJIEHUs CPEICTB MATEPUHCKOIO KaluTaa.

Mexny TteMm, Kak BHUIHO M3 MATEpUAIOB J€Ja, MCTEL COBEPIIMIIA
JNEUCTBUS, B peE3yJIbTaTe€ KOTOPBIX JKUJUIIHBIE YCIOBUS €€ CEMbH OBbLIN
baKkTH4eCKH  yJAydlIeHbl, O  Ye€M  CBHJETEIbCTBYIOT  JIOKYMEHTHI,
NOATBEPKIAIOIIME NPHOOPETEHHE HM30JUPOBAHHOTO KWIJIOIO IOMELICHHUS.
CrnopHoe JOMOBIAZICHUE COOTBETCTBYET TpPEOOBAHMSM, NPENBABISIEMBbIM K
KUJIOMY TIOMEIICHHIO, SIBJSETCS MPUTOJHBIM JUIsl MMOCTOSIHHOTO IPO>KUBAHMS,
HAXOJIUTCA B OKOJOTUYECKH OJAronpusiTHOM i MPOXXKUBAHUS pailoHe, B
TPaHCHIOPTHOM JTIOCTYIMMHOCTH K MECTaM pabOThl U YUEOBbl.

Kpome  TOro, 3akoHojgarenb  HE  OrPAaHMYMBACT  JEp KaTess
roCyapCTBEHHOT0 cepTudukaTa B BHIOOpE croco0a yIydllleHUs KUIMIIHBIX
YCIIOBUM, TpaXJaHWH BIpPaBE HMETh B COOCTBEHHOCTH HEOTPAaHUYEHHOE
KOJIMYECTBO OOBEKTOB HEJABMKMMOCTH, BJIAJIETh U MOJIb30BATHCS MU 10 CBOEMY
YCMOTPEHHUIO, PUOOPETEHNE CITIOPHOTO JOMa COOTBETCTBYET €M HAPABIICHUS
JAHHBIX CpPEICTB — YIYYIIEHUIO JKWIHIIHBIX YCIOBHM CEMbH, CO3JAHUIO
MHOT'0JICTHOM CEMbE UCTIA YCIOBUH, 00ECTIEYMBAIOIITUX JOCTOMHYIO )KU3Hb, YTO
MPEAYCMOTPEHO MpeamMOysioN 3akoHa O TOCYJapCTBEHHOM MOJACPKKE ceMed B
KA4eCTBE OCHOBHOM WENM YCTAHOBJIEHUS COLMAIBHOM TOIIEPKKA CEMEW,
HMMEIOIIUX JIETEH.

[TockonpKy ucTel mpuodpesia 3eMeIbHbIN y4acTOK U PACIIOIOKEHHBIN Ha
HEM JKWJIOM JOM, TO pAacxXxOJ0BaHUE [JEHEXKHBIX CPEACTB MaTEPUHCKOIO
(cemeitHOr0) KamuTansa COOTBETCTBYET 1M HANpPaBJICHHUS TAaHHBIX CPEICTB —
YIYUYIIEHUIO KWINIIHBIX YCIOBUN CEMBH.

C yd4eToM U3IOXKEHHBIX BbIIE 00CTOSATENHCTB CyneOHass KOJJIETHs T10
rpaxkaanckuMm nenam BepxoBHoro Cyna Poccuiickoit enepannn npu3Halia, 4To
MIPABOBBIX OCHOBAHMI I OTMEHBI PEIICHHUS CyJa MEePBOM MHCTAHLUMHU Yy CyJa
aneJUIIMOHHON MHCTAHIIMU HE UMEIIOCH.

Onpeoenenue Ne 8-KI'17-16

HpOl{éCC:VdJleblé 60RpOCHL

13. Uckm o0 3ammTe MHAMBHAYAJIbHBIX TPYAOBBIX NMPAB MOIYT ObIThH
MOJAAHBbI B CY/ 10 NPABWJIAM AJbTEPHATHBHOM MOACYAHOCTH.

I1. obpatumncs B pailoHHBIA Cya . MOCKBBI C MCKOM K OpraHU3aIff O
BOCCTAHOBJICHMM Ha paboTe, B3BICKAHWU 3apa0OTHOW IUIATHI 3a BpEMS
BBIHYKJICHHOT'O MPOryja, KOMIEHCAMA MOPAIBHOTO Bpea.
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B o0ocHoBanue 3asBiaeHHbIX TpeboBanwuii [1. ykazan Ha TO, 4TO COCTOSUT B
TPYJIOBBIX OTHOUIEHUSIX C OTBETUYUKOM, padoTad B MOCKOBCKOM (uiuaie
opranu3anuud. Ha ocHoBaHum mnpuka3za paboTojarenss OH ObUI YBOJEH C
3aHUMaeMo JOoMKHOCTH 1o m. 2 4. 1 cr. 81 TK P® (mo cokpamieHuto
YUCJIEHHOCTH WM mTara paboTHUKOB). II. cuuTaer yBoNbHEHHE HE3aKOHHBIM,
MOCKOJIBKY COKpAIIeHWs] YUCICHHOCTH WU INTata paOOTHUKOB B (uiinane
OpraHu3allid HE MPOBOJMIIOCH, MOCJIE €ro YBOJBHEHHS Ha 3aHHMAEMYIO UM
JOJDKHOCTB MPUHAT IPYrol pabOTHHK.

OnpeneneHneM CynbH pailoHHOro cyna I. MOCKBBI, OCTAaBJIEHHBIM O€3
U3MEHEHUs]  aneUIALMOHHBIM  ONpeJelIeHUueM, UCKoBoe 3asBieHue 11
BO3BpalleHO Ha ocHoBaHuu mn. 2 4. 1 cr. 135 TIIK P® no npuuune
HEIOJCYAHOCTH J€Jla JAHHOMY palloHHOMY cyay. McTiy pas3bsaCHEHO, 4TO C
yKa3aHHBIM 3asBJICHUEM OH BIIPaBE OOpPATUTHCA B CyH IO MECTY HaXOXICHUS
OTBETYMKA.

CyneOHast koJulerusi MO TrpaxaaHckuMm jenaMm BepxoBHoro Cyna
Poccuiickoit @enepaniud OTMEHWJIA COCTOSIBIIMECS TO Jely CyJneOHbIe
MIOCTAHOBJICHHUS 10 CJIEIYIOLIUM OCHOBAHUSIM.

B coorBerctBum ¢ 4. 1 cr. 47 Koncrtutynun Poccuiickon denepanyu
HUKTO HE MOKET OBbITh JIMIIEH MpaBa Ha PACCMOTPEHHE €ro Jieda B TOM CyJ€ U
TEM CyJIbe, K MOJICYAHOCTU KOTOPBIX OHO OTHECEHO 3aKOHOM.

I[To oOmemy mnpaBuiy, ycraHoBieHHOMYy cT. 28 ITIK P®, wuck
NPEABABISIETCS B CyJl M0 MECTY JKUTEIbCTBA OTBEeTUMKA. VICK K opraHu3ainuu
MPEABABISIETCS B CYJl IO MECTY HAXOKJIEHUSI OpTaHU3ALINH.

B cr. 29 I'TIK P® 3akperneHsl npaBuia aaibTepHATUBHON MOACYTHOCTH —
HOJICYTHOCTH O BBIOOPY MCTLA, COTJIAaCHO Y. 2 KOTOPOW MCK K OpraHu3alluu,
BBITEKAIOIINM U3 JIEATEHOCTH €€ (Priihana WU MPeACTaBUTEIbCTBA, MOXKET
ObITh TPEABSIBICH TaKXKe B CyJ IO MECTy HaXOXKICeHHs ee ¢uianana Win
MPEACTABUTEIIbCTBA.

B 4. 9 cr. 29 TTIK P® (B pemakuuu, IEHCTBOBaBIIEH HA MOMEHT
oOpamienus II. ¢ uckoM B pailOHHBIN cyZ . MOCKBBI) ObUIO MPEAYCMOTPEHO,
YTO MCKH, BBITEKAIOIIME U3 JOTOBOPOB, B KOTOPBIX YKa3aHO MECTO UX
UCIIOJIHEHUSI, MOTYT OBITh MPEABIBICHBl TAKXKE B CYyJl 10 MECTYy MCHOJIHEHUS
TaKoro JIOTOBOpA.

Cornacno 4. 10 ct. 29 T'TIK P® BbIOOp MEXAY HECKOJBKHUMH CYJIaMU,
KOTOPBIM B CHJTY JJAaHHOM CTaThU MOJCYIHO J€JI0, IPUHAIJICKUT UCTILY.

W3 mpuBeneHHBIX HOPM MPOLECCYalbHOrO 3aKOHAa CIEAYeT, YTO IMPaBO
BbIOOpA CyJa, €CiIM AEJI0 MOJCYAHO HECKOJIBKUM CyAaM, MPeJOCTaBICHO UCTILY.
Takoe mpaBOBOE pETyJIMPOBAHUE SBISETCS MEXaHU3MOM, HANpPaBICHHBIM Ha
co3laHue HauboJjiee ONTHUMAJBHBIX YCIOBUM, JUIsl pa3pelieHHs] CIOpPOB B
CyZeOHOM TMOpSJIKE M MPEJOCTABISAECT HCTILYy JAOMOJHUTEIBHYIO TapaHTHIO
CyIeOHOM 3alUThl IPAaB M 3aKOHHBIX MHTEPECOB — BO3MOXHOCTH BBIOOpa cyda
JUTs1 OOpAIIeHUs B CYJ] C ICKOM.
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[Ipyn mopade KMCKOBOrO 3asBJICHUS B PAWOHHBIA Cyd I'. MOCKBBI HCTEIL
BOCIIOJIB30BAJICSI YKA3aHHBIM MPABOM M OOpaTWICS B JIaHHBIA Cyd UCXOAS U3
OCYUIICCTBJISIBLIEHCS MM TPYAOBOM JESITENIbHOCTH B MOCKOBCKOM (uinaie
OpraHu3allid ¥ YKa3aHHOTO B TPYJOBOM JIOTOBOpE €ro Mecra paloThl,
OTHOCSILETOCS K TEPPUTOPHUATIBHON MOACYAHOCTH TAHHOTO PAllOHHOTO CY/a.

[TockonbKy HCTIIOM IO HACTOSIIEMY Jely ObUta BhIOpaHa IMOICYTHOCTh
0 MECTy HaxOXIeHus (Quimana opraHu3alui, TO CyI ObUT HE BIIpaBe
CaMOCTOATENIbHO OCYLIECTBUTh HMHOW BBIOOp NOJICYAHOCTH 3asiBiieHHOro II.
Cropa W BO3BpaliaTh €ro UCKOBOE 3asBJICHUE HAa OCHOBaHWU 1. 2 4. 1 c1. 135
['TIK PO.

BriBog cyna mepBOil MHCTaHIIMM O TOM, YTO pPAacHojokeHue (Quinana
[IPaBOBOTO 3HAYEHUS B JAHHOM CIIy4ae HE HUMEET, IMOCKOJbKY B CHIIy CT. 55
[KP® ¢unmuan He sBIAETCS IOPUIUYECKUM JIMIIOM M, COOTBETCTBEHHO, HE
MOXKET SBJISITHCS OTBETYMKOM II0 3asBIICHHBIM TpeOOBaHUSM, OCHOBAaH Ha
OIIMOOYHOM TOJIKOBAHMM HOPM IMPOIIECCYaTbHOTO TpaBa, YCTaHABIMBAIOIINX
MPAaBWIO AJBTEPHATHBHOM TMOJACYAHOCTH IO HCKaM K OpraHu3alusM,
BBITEKAIOIIUM U3 JICSITEIBLHOCTU €€ (puiiuana Wiu MPeCTaBUTEIbCTBA, a TAKKE
[0 MCKaM, BBITEKAIOIIMM M3 JOTOBOPOB, B KOTOPBIX YKa3aHO MECTO HX
WCMOJIHEHUA. Bompoc ke O TNpUBICYEHUH K YYAaCTHUIO B JIEJE€ B KAaueCTBE
HaJJIeKalllero OTBETYMKA HMCXOoAsd M3 mojoxkeHuit m. 1 ct. 48, ct. 55 'K PO
IOPUJIMYECKOTO JIMIA MOKET OBITh pa3pelieH CyJ0M B X0Ji€ MOATOTOBKH Jejia K
cyneOHOMY pa3OUpaTeNIbCTRY.

BBuay W310)XE€HHOrO BBIBOJ CYAOB O TOM, YTO TPa)XKAAHCKOE JAEJIO0 IO
ucky I1. k 6aHKy 0 BOCCTaHOBJIEHWU Ha paboTe, B3bICKAHUU 3apabOTHOM IJIATHI
32 BpeMsl BBIHY)KJEHHOTO TIPOTyJia, KOMIIEHCAallMM MOpPaJbHOIO Bpela
HEMOJICYTHO pailOHHOMY CYAY T'. MOCKBBI, TIPOTUBOPEUHUT MOJOKEHUAM 4d. 2, 9,
10 ct. 29 T'TIK P.

Kpome Toro, CyneOHast Koyuierus ykasajia Ha CIeaylolee.

®enepanbHbiM 3aKOHOM OT 3 U0t 2016 1. No 272-03 «O BHeceHuuU
W3MEHECHUU B OTJHEJIbHBIE 3aKOHOJATENbHBIE aKThl Poccuiickon denepaunu 1mo
BOIIPOCAaM TIOBBIIIEHUSI OTBETCTBEHHOCTH paboTodaTesneil 3a HapylIeHHE
3aKOHOJATEIhCTBA B YaCTH, Kacawoulehcss omiatel Tpyaa» (gamee —
®enepanbHbiil 3ak0oH OT 3 utodst 2016 r. Ne 272-03), BCTYNHUBIIMM B 3aKOHHYIO
cuiy ¢ 3 okTsa0ps 2016 r., ct. 29 I'TIK P® nonosiHeHa u. 6°, cornacHo KOTOPOM
HCKH O BOCCTaHOBJICHUHU TPYJOBBIX IIPaB MOTYT MPEIBABISATLCA TAKXKE B CY/]I IO
MECTY JKUTEIbCTBA UCTIIA.

Yactero 9 ct. 29 T'TIK PO B penakuuu PenepaibHOTO 3aKOHA OT 3 UIOJS
2016 r. No 272-®3 ycTaHOBIIEHO, YTO UCKH, BHITEKAIOIINE U3 JJOTOBOPOB, B TOM
YHUCJIe TPYAOBBIX, B KOTOPBIX YKa3aHO MECTO WX HCIIOJHEHUS, MOTYT OBIThH
MPEABSABICHBI TAKXKE B CY/JI 10 MECTY UCIIOJIHEHHUS TAKOT'O JIOTOBOPA.

Takum o00pa3oM, Ha MOMEHT TIPOBEPKH CyAOM AamNeUIAIIHOHHON
uHctanimu (30 ssHBaps 2017 r.) 3aKOHHOCTH ONpPEAENCHUsI CYIAbU PAlOHHOIO
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cyna r. MockBel oT 8 wmioHs 2016 r. mo yactHo# >xamobe II. m3meHeHus,
BHeceHHbIE B CT. 29 I'TIK P® ®denepanbHbiM 3akoHOM OT 3 wuronst 2016 .
No 272-®3, KOTOpPHIMH  YCTAaHOBJEHBI  JOMOJHUTENIbHBIE TpaBWiIa 00
albTEPHATUBHOM  MOJCYAHOCTH  CIOPOB MO  HCKaM  pabOTHUKOB O
BOCCTAHOBJICHUM HAPYIICHHBIX TPYJOBBIX MpaB (MpaBo paOOTHUKA MPEAbSIBUTH
UCK IO CIIOpaM, CBSI3aHHBIM C BOCCTAHOBJICHUEM HAPYIICHHBIX TPYJOBBIX IPaB,
M0 MECTY €ro UTEIhCTBA JMOO MO MECTY HCIOJHEHHUS UM OOSI3aHHOCTEH MO
TPYyIOBOMY JOTOBOPY) M KOTOpBIE HAaMpaBji€Hbl Ha CO3JaHue HauOoJiee
ONTUMAJbHBIX YCIOBHM paOOTHHKAM IS pa3pelieHus WHAUBUYaTbHBIX
TPYJOBBIX CIOPOB B CYJI€OHOM TMOPSAKE, BCTYNMWIA B CUIy, YTO HE OBLIO
MIPUHATO BO BHUMaHHUE CYJOM aleUIAIIMOHHON WHCTAHIIMHU, OCTaBUBIIHUM B CHJIC
ompenesieHne cyJa IMepBOM HMHCTAHIMHU, BelieacTBue 4vero Il. ObuiM co3maHbl
MPENATCTBUS B pealiu3alliy ero IpaBa Ha CyAcOHYIO 3aIlUTY.

Onpeoenenue Ne 5-KI'17-173

14. llpeabsaBIeHNE B3bICKATE]EM HUCIOJHUTEILHOIO JUCTA K OHOMY
U3 COJIMAAPHBIX JOJKHUKOB He NMpepbiBaeT TeYeHHe CPOKA JABHOCTH JJIA
NpeabsBJICHUS HMCIOJHUTENbHBIX JHMCTOB K HCIOJHEHUI0O B OTHOLICHHH
JAPYTHUX JA0KHUKOB.

JI. oOpatuicst B cyA C 3adBJIEHUEM O IMPEKPALEHUH HCIOIHUTEIBLHOTO
IPOU3BOJICTBA, CCHUIASICH HA TO, YTO 3a0YHBIM pPELIEHUEM cyaa oT 16 Hoa0ps
2007 r. ynonerBopeH uck Oanka k JI., I'., M. u E. 0 B3bIcKaHMM COMMAAPHO
3aI0JDKEHHOCTHU IO KPEAUTHOMY JOrOBOpY. /laHHOE pelreHne cyza BCTYIUIIO B
3aKkoHHYIO0 cuity 18 mexabps 2007 r.

Ha ocHoBanum yka3anHoro pemenus cyna 24 saBaps 2008 r. B3bICKATENIO
BbIJIaH MCIOJHUTENbHBINA JTUCT, KOTOPHIN 18 stHBapst 2016 1. npeabsBiaeH OaHKOM
JUTSl UCTIOJIHEHUS B CITY>KOy cy/ieOHbIX npucTaBoB. 19 suBaps 2016 r. cyneOHbIM
IPUCTABOM-UCIIOJHUTEIIEM  BBIHECEHO IIOCTAaHOBJIEHHE O  BO30YKICHUH
WCITOJIHUTENILHOTO TPOM3BOJCTBA MO B3bICKaHUIO ¢ JI. B mons3y Oanka 517
568,87 py0.

[TockoNbKy HCTIOTHUTEIbHBIA JIUCT ObUT MPEIbsABICH K HMCIOIHEHUIO 32
IpeielaMyd yCTAHOBJIEHHOTO 3aKOHOM TPEXJIETHETO CpOKa, TO, IO MHEHUIO
3asIBUTENS, HCIIOJTHUTEIBHOE TPOU3BOICTBO MOAJIEKUT PEKPALLECHHUIO.

OmnpeneneHueM cyna, OCTAaBJIEHHBIM 0€3 HM3MEHEHHS amneJUISIUOHHBIM
ONPEIEICHUEM, B YAOBIECTBOPEHUH 3asBieHus JI.B. oTka3zaHo.

CynebnHas koJjulerus MO TrpaxaaHckum Jnenam  BepxoBnoro Cypa
Poccuiickoit ®denepanyii HE cCoOTJIacWJach C BBIHECEHHBIMU CYyJI€OHBIMU
IIOCTAHOBJICHUSIMU 110 CJIEAYIOIHUM OCHOBAHUSIM.

Cratbeit 323 'K PO npenycMOTpeHO, YTO TP COTMAAPHON 00S3aHHOCTU
JOJDKHUKOB KPEIUTOp BIpaBe TpeOOBaTh MCIIOIHEHUS KAK OT BCEX JOJDKHHUKOB
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COBMECTHO, TaK M OT JIOOOTO U3 HUX B OTJAEIBHOCTH, MPUTOM KaK MOJTHOCTHIO,
TakK U B 4acTu fojra (m. 1).

Cornacno 4. 1 ct1. 428 I'TIK P® nCcHOJHUTEIBHBIA JTUCT BBIIACTCA CYJ0M
B3BICKATEIIO TIOCJIC BCTYIUICHUS CYACOHOTO MOCTAHOBJIEHUS B 3aKOHHYIO CHITY,
32 UCKJIFOUCHUEM CITy4aeB HEMEIJICHHOTO UCIIOJIHEHUS, €CJIA UCTIOJHUTEIbHBIN
JUCT BBIJAETCS HEMEJICHHO TIOCJI€ TMPUHATUS CYJAeOHOTO ITOCTAHOBJICHHS.
W cnonHUTeNbHBIA  JIMCT BBIAAETCA B3BICKATENI0 WJIM TI0 €ro mpochde
HaIpPaBJISIETCS. CYZIOM JIJI1 UCTIOJTHEHUSI.

B cootBeTcTBUM CO €T. 429 TaHHOTO KOAEKCA MO KAXJIOMY PEIICHUIO Cyaa
BBIJIAETCS OJIMH HWCMOJHUTENbHBIA JUCT. OJHAKO, €ClM pelIeHHEe MPHUHSITO B
M0JIb3Y HECKOJIBKUX MCTIIOB WJIM MPOTUB HECKOJIBKUX OTBETYMKOB, a TAKIKE €CIIH
UCITOJIHEHHE JIOJHDKHO OBITh MPOU3BENIEHO B PA3IMUHBIX MECTaX, CYJ M0 MPOChOe
B3BICKATEJI JOJDKEH BBIJATh HECKOJIBKO HCHOJIHUTENBHBIX JINCTOB C TOYHBIM
YKa3aHHEM MECTa UCIOJIHEHUS WM TOM YacTH PEUICHHUs, KOTOpasl MO JaHHOMY
JIMCTY MOJJICKUT MCIIOTHEHHIO (4. 1).

Ha ocHOBaHMM pellleHHs] WM MPUTOBOPA CyJa O B3bICKAHUU JCHEKHBIX
CyMM C COJIMJAPHBIX OTBETUMKOB IO MPOCKOE B3BICKATENS JOJKHO OBITh
BBIJJAHO HECKOJIbKO MCIOJHUTEIBHBIX JIUCTOB, YHUCIO KOTOPBIX COOTBETCTBYET
YUCTY COJIMIAPHBIX OTBETYMKOB. B KaXIIOM HMCHOJHUTEILHOM JIUCTE JOJIKHA
OBITh yKazaHa oOIIasi CyMMa B3BICKAHMS W JIOJDKHBI OBITh YKa3aHbl BCE
OTBETYMKHU U KX COJUJIapHAs OTBETCTBEHHOCTH (4. 2).

B cuiy u. 1 ct. 21 ®@enepanbhoro 3akoHa ot 2 okta0pst 2007 r. Ne 229-3
«O0 HCHOJIHUTEIHLHOM TPOU3BOJCTBE» (Hanee — 3aKoH 00 MCHOJHUTEIBHOM
MIPOU3BOJICTBE) UCTIOTHUTEIBHBIC JINCTHI, BbIIaBa€MbIe HA OCHOBAHUU CY1€OHBIX
aKTOB, 32 UCKJIIOUYEHHEM HMCHOJHUTENbHBIX JINCTOB, YKa3aHHBIX B 44. 2, 4 u 7
JTAHHOM CTaThH, MOTYT OBITH MIPEABIBICHBI K UCIIOJIHEHUIO B TEUCHHUE TPEX JIET
CO JTHSI BCTYIUICHHS CyJIeOHOTO aKTa B 3aKOHHYIO CHITY.

Cornacno 4. 1 cr. 432 T'TIK P® cpok npeabsBICHUS UCIOIHUTEILHOTO
JIOKYMEHTa K HCIOJIHEHUIO MPEPBIBACTCA MPEABSIBICHUEM €r0 K UCIIOIHEHUIO,
ecinu (denepaqbHbIM 3aKOHOM HE YCTAHOBJIGHO HMHOE, a TaKXKe€ YaCTHUYHBIM
HCIIOJTHEHUEM JIOJKHUKOM CYJIeOHOTO MOCTAHOBJICHHUS.

B ct. 22 3akoHa 00 UCTIOJIHUTEIBHOM MTPOU3BOJICTBE TaKXKe YKa3aHO, 4TO
CPOK  TIPEABSIBICHUS  WCIOJHUTEIBHOTO  JIOKYMEHTa K  HCIOJHEHUIO
npepeiBaeTcs: 1)  OpeabsABICHHEM  HCIOJHUTEIBHOTO  JOKYMEHTa K
UCIOJHCHHIO; 2) YaCTHUYHBIM HCIOJHCHHEM HCIOIHUTEILHOTO JOKYMEHTA
JOJDKHUKOM (4. 1).

ITocne mnepepbiBa TEUEHHE CpOKA MPEABSIBICHUS HCIOIHUTEIBHOTO
JIOKyMEHTa K UCTIOJTHEHUIO BO30OHOBIIsIETCA. Bpems, ucTekiee 10 mpephIBaHUs
CpOKa, B HOBBIH CPOK HE 3aCUHThIBaeTCs (4. 2).

N3 ycTaHOBIIEHHBIX CYJIOM OOCTOATENICTB U MATEPUATIOB Jejia CIEIYET,
YTO UCIOJIHUTEIBHBIA JUCT B OTHOIICHMM AoJDKHUKA JI. B3bICKarenem C
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MOMEHTA BCTYIUICHHS PEIICHHS cyJa B 3aKoHHYI0 cuiy (18 mexabpst 2007 T.)
HE MPEIBABIISIICS K UCTIOTHEHUIO O60jee Tpex JieT — Ao 15 mapta 2011 r.

VYcTaHOBJIEHHBIE CYJOM OOCTOSITENIbCTBA Jiefla TAaK)Ke CBHUJIETEIhCTBYIOT,
YTO HCIIOJIHUTEIbHBIE JIMCTHl BBIAAHBI OTIEJIBHO B OTHOLIEHHWH KaxKIOro
JOJKHUKA, B YKA3aHHBIM BBINIE TEPHOJ B3bICKATEJIEM B CIykO0y CymeOHBIX
IIPUCTABOB NPEIBABIBUINCH UCIIOJIHUTENBHBIE JIUCTHl B OTHOLIEHUH JTOJKHUKOB
E.u M.

Kakux-mubo AaHHBIX O TOM, YTO B Ha3BaHHBI NEPHOJ TEYEHUS CPOKa
NPENABABICHUS  HMCIOJHUTENBHOTO  JIUCTA  B3BICKATENIEM  MPEABSBISIICS
WCIIOJHUTENIbHBIA JIUCT B OTHOmIeHUW JI., mubo o Ttom, uto JI. mpou3sBeneHO
YaCTUYHOE UCIIOJIHEHHUE PELICHUS, CYJJOM HE YCTaHOBJIEHO.

Takum obpaszom, B nepuoj ¢ 18 aexabpss 2007 r. mo 15 mapta 2011 r.
CYJIOM HE YCTAHOBJICHO OOCTOSITENICTB, KOTOPBIE B CUJIY 3aKOHa SIBJISUIUCH OBl
OCHOBAHUEM JUIsl MEPEpPhIBA TEUEHUS CPOKA MPEAbSIBICHUS HCIOIHUTEIBHOIO
JMCTa B OTHOLIEHUH JI. K HCTIOJTHEHHUIO.

Ccbliadch Ha MEPEpPhIB TEUEHUSI CPOKA MPEABIBICHUS UCIIOTHUTEIBHOTO
JIUCTA B OTHOLIECHUH JI. €ro 4acTUYHBIM MCIIOJTHEHUEM TIOCIE NPEbSIBIECHUS €T0
B3bIcKaTenieM B mapte 2011 roma, cya He yden, 4yTO 3TU JACUCTBUS ObUIM
COBEPILEHBI YK€ TOCIE TOr0, KaK MCIIOJHUTENbHBIN JIUCT, KaK YKa3aHO BBIIIIE,
HE NPEIbIBIIIICA K HCIIOJHEHUIO 00Jiee TpeX JIeT.

JloBonbl mpeacTaBuTenss O0aHKa O TOM, YTO K ATHUM OTHOILECHHSIM 10
aHaJIOTUM MOJJIekKAT MPUMEHEHUI0 noJjioxkeHus 1. 2 ¢1. 206 'K PO, CynebHas
KOJUIETHS IO rpaxkaaHckuM aenam BepxoBHoro Cyzna Poccuniickont ®@enepannn
npu3Hajla HEOOOCHOBaHHBIMHU, IOCKOJIBKY JI@HHOM HOPMOW HpPeayCMOTPEHO
CHELUAIbHOE OCHOBAHHWE [UJIsl TEUEHHs CPOKa MCKOBOW JAaBHOCTH 3aHOBO U
TOJIBKO TIPU YCJIOBUM TMPU3HAHUS JIOJDKHUKOM B MHUCHbMEHHOU (hOpME CBOETO
JI0JITA.

Kpome Toro, 13 ycTaHOBJIEHHBIX CyJIOM OOCTOSATEILCTB Jieja CIEAYET, UTO
B jackabpe 2013 roma B3bICKaTelleM ObUT OTO3BaH  HEHMCIOJHCHHBIN
UCIIOJIHUTENbHBIA JTUCT B OTHOWIEHWMU JI., B CBSI3U C Y€M HCHOJHUTEIBHOE
MPOU3BOJICTBO MO JAHHOMY HCIHOJHUTEIBLHOMY JHCTY ObLJIO OKOHYEHO. BHOBB
ATOT WCIOJHUTENbHBIN JIMCT ObUI MPEIbSIBICH B3bICKATENIEM K UCIOJIHEHUIO B
aaBape 2016 ronga, koraa ¢ MOMEHTa BCTYIUIEHUS B CHITY PELLICHUS CyJla MPOIILIO
oonee 9 ner.

MoTHUBBI, MO KOTOPBHIM B3bICKAaTEJIEM OBLI OTO3BaH HEUCIOJHEHHbBIN
WCIIOJIHUTENIbHBINA JIUCT, CYJEOHBIMM HWHCTAHUMSAMH HE YCTAHABJIMBAJIKCH,
OLICHKA UM HE JiaHa.

Mexnay tem mnocraHoBieHueM Koncrurynunonnoro Cyna Poccuiickoi
@eneparun ot 10 mapra 2016 1. Ne 7-I1 «llo gmeny o mpoBepke
KOHCTUTYIIMOHHOCTH 4. | cT. 21, 4. 2 ¢T. 22 u 4. 4 c1. 46 OenepanbHOro 3aKoHa
«O0 HCTIONMHUTEIHLHOM MPOU3BOACTBE» B CBS3U C KajnoOoiu rpaxnanuHa M.JL.
PocroBueBa» mnpusHansl He cooTBeTCTBYHOIMMHM KoHctutynmu Poccuiickoi
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®denepanuu (ee cr. 35 (4. 2), 46 (4. 1) u 55 (4. 3) monoxenus 4. 1 cr. 21, 9. 2
CT. 22 1 4. 4 cT. 46 3akoHa 00 MCHOJHUTEIHHOM MPOU3BOJICTBE B TOW Mepe, B
KaKOM 3TU TMOJIOKEHUS B UX B3aMMOCBSI3U IMO3BOJSIOT — MPU HEOJHOKPATHOM
IPEPBIBAHUMA  CpPOKAa  NPEABABICHHUS  HCIOJHUTENBHOIO  JIOKYMEHTa K
UCITOJIHEHHUIO MPEABSIBICHUEM HCIOJHUTEIBHOIO JTOKYMEHTa K MCIOJHEHHUIO C
MOCJIEAYIOIIMM BO3BpPALICHUEM B3BICKATENI0 Ha OCHOBAaHUM €ro 3asiBICHUS —
BCAKUN pa3 MCUHUCIATH TEUEHHUE 3TOr0 CPOKa 3aHOBO C MOMEHTA BO3BPAILECHHUS
UCIIOJIHUTEJIbHOTO JIOKYMEHTa 10 JaHHOMY OCHOBAaHHUIO B3BICKATENIO H
IPOJJIEBATh €r0 TEM CaMbIM Ha HEOINPEAEIICHHO JUIUTEILHOE BPEMSI.

Kak paspsacann Konctutymmonneii Cyn  Poccumiickonn  ®denepanmu,
MIOCKOJIbBKY B Ka)JOM CJIy4yae MNPEIbSIBICHUS HCIOJHHUTEIBHOTO JOKYMEHTA K
VICIIOJIHEHHIO TI0CJIE BO3BPALICHUS MCIOJHHUTEIBHOTO JOKYMEHTA B3BICKATEIIO
CPOK €ro NpPEAbSABICHUS K HCHOJHEHUIO TPEPHIBACTCS, TaKue JEUCTBUS
B3BICKATEIIA B TEYEHUE HEOTPAHUYEHHOTO BPEMEHU MOTYT IIPUBECTU K TOMY, YTO
UCIIOJTHUTENIbHOE  MPOU3BOJICTBO HE  OyJeT OKOHYEHO  HUCIHOJHEHHEM
COJIEP>KAIIeTr0oCs] B UCIIOJIHUTEIILHOM JIOKYMEHTE TpeOOBaHUSs, a TODKHUK — TIPU
HaJMYUHU BBIHECEHHOTO B OTHOIIEHUHM €r0 HEUCIOJHEHHOIO CYIAEOHOro akTa —
JOJKEH OECKOHEYHO MpeObIBaTh MOJ Yrpo30d NPUMEHEHUST K HEMy H
NpUHAAJICKAIIEMY €My MMYIIECTBY HWCIOJHUTENbHBIX JCHCTBUH M Mep
MPUHYIUTEILHOTO UCTIOJHEHUS.

D10 CyneOHBIMU MHCTAHIUSIMUA YYTEHO HE OBLJIO M MOBJIEKJIO BHIHECEHUE

HE3aKOHHBIX CY/IOHBIX TTOCTAHOBIJICHUH.
Onpeoenenue Ne 81-KI'17-5

CYAEBHAA KOJVIEI' YA
11O 9KOHOMHNYECKHUM CIIOPAM

Hpakmuka RPUMEHEHUA 3aKOHOOamenbcmaeda o 6am<p0mcmee

15. Bosspar npuodperumero KOPIOPATHBHYIO MPUPOY
KAINUTAJI03aMelamero ()MHAHCHPOBAHUSA He 32 CYET YUCTOH NPUObLIN, a
3a cYeT TeKylleidl BBIPYYKH AOJKHUKA He00XO0IMMO PaccMaTpuBaTh Kak
3J10ynoTpedjieHde TMPaBOM CO CTOPOHbI Ma’KOPUTAPHOIO YYACTHUKA
(akumonepa). CoorBercTByHOIIME JACHCTBHUS, O0QOpPMJICHHbIe B KauyecTBe
BO3BpaTa 3aliMOB, MOMJIEXKAT TPU3HAHUI0 HeAeHCTBUTEIbHBIMUA 110
npaBwiam ctT. 10, 168 'K P® kak coBepiieHHbIE CO 310yNOTPedIeHUEM
NpaBoM.

Ha ocHOBaHuM muateXHbIX NMOPYYEHUM C PACUYETHOIO CYETa KOMIIAHWH
OOIIeCTBY,  SBJSIOMIEMYCS  €IMHCTBEHHBIM  YYaCTHUKOM  KOMIIAHUH,
IIEPEYUCIIEHBI ICHEKHBIE CPENICTBA.
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B kayecTBe OCHOBaHHUs IUIATEKEW B IJIATEKHBIX JOKYMEHTAX YKa3aHO Ha
noraiieHue o0s3aTeIbCTB MO IOTOBOpaM 3aiMa.

BrnocneacTBuu onpezaeneHneM cyna Bo30yKJI€HO MPOU3BOJCTBO IO Ty O
HECOCTOSITENIbHOCTU (OaHKPOTCTBE) KOMITAHUH.

KonkypcHbIi ynpaBisomuid KOMIaHHH 00paTHIICS B apOUTPasKHbIN Cya C
3asiBJICHUEM O MPU3HAHUU HEACHCTBUTEIBHBIMH OIEpAlUi MO NEPEUUCICHUIO
JIEHEXHBIX CPEJCTB, CChUIASICh HA TO, YTO IUIATEKU COBEPLIEHBI B YCIOBHUAX
HEIUIaTeXeCITOCOOHOCTH KOMITAaHUU: YK€ UMEJHNCh 00513aTebCTBA MEePE HHBIMU
KPEIUTOPaMH, B TOM YHUCJIE C HACTYNHUBIIMM CPOKOM MCIOJHEHUS (B YACTHOCTH,
nepea yHnoJHOMOYEHHBIM OPraHOM IO HAaJory Ha JOXOAbl (PM3HYECKUX JIHII,
KOTOPBIA JOJDKHHUK yJEpKaj, HO HE NEepEeYucIui B OIOKET), B HACTOSAILIEE
BpeMsi TpeOOBaHMUsS JaHHBIX KPEIUTOPOB BKIIOUEHbI B peectp. OOuIeCTBO,
(GopManabHO  BBICTYNHUBIIEE  3aUMOJAABIIEM,  SIBISUIOCH  €IMHCTBEHHBIM
YYaCTHUKOM JIOJDKHUKA (eMmy mnpuHajiexana 100-mporeHTHass — J0Jis),
IPEIOCTABIICHHBIE UM JICHEXHBIE CPEACTBA (PAKTUUECKU HE SBIISUIMCH 3aliMOM,
OTHOIIEHUS HOCWJIM KOPIOPATUBHBIN XapakTep, ObUIM HaIpaBJICHbl Ha
JOKaNuTaIn3auno OusHeca. ENMHCTBEHHBIM yYaCTHUK HE MOT HE pacrojararhb
uH(popManued 0 HEyAOBIETBOPUTEIHHOM (PMHAHCOBOM COCTOSIHUM KOMITAHHH
Ha MOMEHT BbIlauu 3ailMoB. [locnenyroniee u3bsATHE paHee MPEAOCTABICHHBIX
CPEIICTB MPUYMHUIIO BPEA KPEIUTOPAM JIOJKHUKA.

OnpeneneHueM cyaa MepBOi HHCTAHIUU 3aBJICHHUE YAOBIETBOPEHO.

IToctaHoBiieHHEM CyJa aneISLMOHHOW HWHCTAHIIUM, OCTABJICHHBIM 0e€3
M3MEHEHHUS] TTOCTAHOBJIEHUEM APOMTPAXKHOTO CyJa OKpyTra, ONpelesieHue cynaa
NIEPBOI MHCTAHIIMM OTMEHEHO, B YJIOBJIETBOPEHNUH 3asIBJICHUS OTKA3aHO.

Cynebnas xomerust Bepxosuoro Cyna Poccuiickoit deneparuu oTMeHMIa
MIOCTAHOBJICHUS Cy/1a aNleJUIILMOHHON MHCTAHLIUU U apOUTPaKHOTO Cy/Aa OKpyra
U HampaBwia O0OCOOJEHHBIH CHOp HAa HOBOE pPACCMOTPEHHE B CY]
aneJUILMOHHON MHCTAHIIMY 110 CJIEAYIOIUM OCHOBAHUSM.

JleficTBytollee  3aKOHOJATEIBCTBO O  OAHKPOTCTBE HE  COACPIKUT
MOJIOKEHUH, COTJIACHO KOTOPBIM OYEPEAHOCTh YJOBJIETBOPEHUSI TpeOOBaHMIA
adpunpoBaHHBIX (CBSI3aHHBIX) C JOJDKHUKOM KPEIUTOPOB IO TPaXKIAHCKUM
00s3aTeNbCTBAM, HE SIBISIIOLIMMCS KOPIOPATUBHBIMU, MOHMXKaeTcs. [Ipu stom
cama 1o ceOe BblAaua 3aiiMa yYaCTHUKOM JOJDKHUKA HE CBUAETENIbCTBYET O
KOPIOPAaTUBHOM XapakTepe TpeOOBaHUs MO BO3BPATy MOJYYEHHOW CYMMBI IS
nesneil 0aHKpOTCTBA.

Bmecte ¢ teM m. 1 cr. 9 3akoHa 0 OaHKpPOTCTBE NPEIyCMOTPEHBI
ornpeseNeHHble OO0CTOSITENbCTBA, MPU HAIUYUM KOTOPHIX JOJDKHUK 0O0s3aH
oOpaTUTBCS B CyA C 3asABICHUEM O COOCTBEHHOM OAaHKPOTCTBE B CBSI3H C
HEBO3MOYKHOCTBIO JAJBHEUILETO OCYILIECTBICHUS HOPMAJIBHOU XO3SMCTBEHHOU
JESITEIIbHOCTH TI0 YKOHOMUYECKUM MpUYHHaM (a03aibl BTOPOH, MATHIH, [IECTON
Y CEbMOI Ha3BaHHOT'O ITyHKTA).
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[Ipu  HacTymiueHMM  TOMOOHBIX  OOCTOSITENBCTB  JOOPOCOBECTHBIN
PYKOBOJMTEINb JODKHMKA BIOpaBE MPEANPUHITH MEphbl, HAIpaBJICHHbIC Ha
CaHaIMIO JOJKHUKA, €CIM OH MMEET MPaBOMEPHBIC OXKUIAHUS MPEOOJICHUS
KPU3HUCHOM CUTyallud B pasyMHBIM CPOK, MpHUaraeT HeOOXOAUMbIE YCUIIHS JIsI
JOCTHKEHHSI TAaKOrO pe3ysibTara, BBIMONHASA SKOHOMHUYECKH OOOCHOBAHHBIN
mwiad (ab3am BTopoit 1. 9 mocrtanoBnenus Ilmenyma BepxoBHoro Cyna
Poccuiickoit @eaepaunn ot 21 nexadps 2017 r. Ne 53 «O HEKOTOpBIX BONpocax,
CBSI3aHHBIX C TPHUBJICUCHHUEM KOHTPOJHUPYIOIIUX  JODKHUKA  JUI[ K
OTBETCTBEHHOCTHU MIPHU OAHKPOTCTBE).

[Tokxa He MOKa3aHO MHOE, MPEANOIATracTCs], YTO MAKOPUTAPHBIE YUaCTHUKU
(aKIMOHEpBI), rojloca KOTOPBIX MMENU pellalollee 3HaYeHHE MPU Ha3HAaYeHUH
PYKOBOJUTENS, CBOEBPEMEHHO MOJy4YalOT HH(OpPMALMIO O JEHCTBUTEIBHOM
NOJIO)KEHUU JIeJ]1 B  XO3siiicTBeHHOM oOmectBe. [lpm Hamuuum  Takoi
uHQOpMAIIMU  KOHTPOJUPYIOIIME  yYaCTHUKU  (aKIMOHEphl)  ne-(pakTto
IPUHUMAIOT YTIPABJICHUECKUE PEUICHUS O Cy/b0e TOKHUKA — O Jaue COIIacHs
Ha peau3alfio BRIPAOOTAHHON PYKOBOJUTENIEM CTpaTernu BHIXOJA U3 KpU3Kca
U 00 OKa3aHUU COJICUCTBUA B €€ peain3anuu Judo 00 oOpallleHHH B Cyj C
3asgBIIEHUEM O OAHKPOTCTBE JOJDKHUKA.

[TockonmbKy TmepeducICHHBIE CIy4yadl HEBO3MOXXHOCTH MPOJOJIKCHUS
XO3SIICTBEHHON AESITENTFHOCTH B OOBIYHOM PEKHMME, KaK MPaBUIIO, CBA3AHBI C
HEJOCTATOYHOCTHIO JICHEKHBIX CPEACTB, DKOHOMHUYECKH OOOCHOBAHHBIN IIJIaH
NPEOAOTCHHUST  TsDKEoro  (MHAHCOBOTO  TOJOXKEHHS — MpeIycMaTpUBaeT
NIPUBJICYCHIE WHBECTUIIMN B OM3HEC, OCYIIECTBIIIEMBIN TOJDKHUKOM, B ILIETSX
NOTIOJIHEHNS OOOPOTHBIX CpPEICTB, YBEIUYEHHUS OOBEMOB MPOU3BOJACTBA
(mpoaax), a Tak)Ke JOKAIMMTAIN3ANKA Ha HHBIC HYK/IbI.

CoOTBETCTBYIOIIME BJIOXKEHUSI MOTYT O(GOPMIIATBCA Kak YBEIUYECHUE
YCTaBHOTO KalWTaJa, MPeoCTaBICHUE TOJDKHUKY 3aiiMOB M HHBIM 00pa3oM.

[Ipu sTOM, ecnu MaKOpPUTAPHBIN YYaCTHHK (AKI[MOHEP) BKJIAJBIBAET CBOU
CpeICTBa yepe3 KOpHOpaTHUBHBIE MPOLEAYpPbI, COOTBETCTBYIOLIAas HUH(OpMAaLUs
packpbiBaeTCs MyOJIMYHO W CTAHOBHUTCA JOCTYITHOHW KpEAUTOpaM W WHBIM
y4acTHUKaM TPaKIaHCKOTO 00opoTa. B 3TOM cimywyae mocnemyroiee U3bsATHE
BJIOKEHHBIX CPEJACTB TaKXe MPOUCXOAUT B paMKaxX HA3BaHHBIX MPOIEAYP
(pacnpenenenue NpuObLIH, BbITIIATA AUBUICH/IOB U T.1.).

Korna xe MaxkopuTapHblii Y4aCTHUK (aKIIMOHEP) OCYIIECTBIIACT BIOKCHHE
CPEICTB C MCTOJIh30BAaHUEM 3a€MHOTO MEXaHU3Ma, (MHAHCUPOBAHHE TTYOJIMYHO
HE packpbiBaeTcs. lIpy STOM OHO TO3BOJSET 3aByaIMpPOBaTh KPU3HUCHYIO
CUTYaIINIO, CO3/[aTh Mepe KPpEeAUTOPaMU U MHBIMUA TPETHUMH JIUIIAMH HILTIO3UIO
0JIarOnoJIy4YHOTO MOJIOXKEHUS 1€ B X03IHCTBEHHOM OOILIECTBE.

OpHako 0O0S3aHHOCTh KOHTPOJIMPYIOLIEro JOJDKHUKA JIUIa JAeHCTBOBATH
pa3syMHO ¥ IOGPOCOBECTHO B OTHOIICHHH KaK CAMOTO JODKHHKA (IL 3 cT. 531
'K P®), Takx u TrpaxkIaHCKO-TIPABOBOTO COOOIIECTBA, OOBEIUHSIOLIETO
KPEAUTOPOB JODKHUKA, MOJIPa3yMeBaeT CONCHCTBUE KPEIUTOpaM B MOJTYyUYECHUHU
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HeoOxomuMon uHGOpMAIMKM, BIUAIONIEH HA MPUHITHE HWMU pPEIICHUN
OTHOCUTEJIBHO TOPSAKAa B3aUMOJECUCTBUS C JODKHMKOM (ab3ar Tpetudd m. 1
nocraHoBiieHust Ilnenyma BepxoBHoro Cyma Poccuiickoii ®enepanuu Ot
23 mtonst 2015 r. Ne 25 «O mpuMeHEHUHM CyAaMH HEKOTOPBIX IOJO0XKCHHMA
pasnena [ vactu nepsoii ['paxknanckoro kojekca Poccuiickoit @eaepaiumy).

[loaToMy B cuTyanuu, KOrjga OJO0OpPEHHBI Ma)KOPUTAPHBIM YYACTHHUKOM
(akMOHEpPOM) TJIaH BBIXOJIa U3 KPU3HCA, HE PACKPHITHIA MyOJIUYHO, HE yIaJIOCh
peanu3oBaTh, Ha TaKUX YYaCTHUKOB (QKIIMOHEPOB) OTHOCSITCS YOBITKH,
CBS3aHHBIE C CAHALIMOHHOM JEATEIBbHOCTHIO B OTHOIIEHHH KOHTPOJIUPYEMOIO
X035CTBEHHOTO oOLIEeCTBa, B npejaenax KalnuTaa03aMelaoIEro
(uHAHCUpPOBaHUS, BHECEHHOTO MMM IIPU HCIOJHEHUU YHOMSHYTOrO IIJIaHa.
IMeHHO 3TH y4YacTHUKM (AKIIMOHEPBI), YbM rojioca (OPMHUPOBAIM PEUICHUS
BBICILIETO OpraHa yNpaBJeHHs XO3IMCTBEHHBIM OOIIeCTBOM (00LIero coOpaHus
YYaCTHUKOB  (AKIIMOHEPOB)), TOJ KOHTPOJEM KOTOPBIX HaxoIWwics U
€AMHOJUYHBIN HCIIOHUTENIBHBINA OpraH, OTBETCTBEHHBI 3a JACSATEIBHOCTD CAMOI0
oOmiecTBa B KPU3UCHOM CHUTyallud M, COOTBETCTBEHHO, HECYT pHCK
Her((PEeKTUBHOCTH M30PAHHOTO IJIaHA HEMYyOJIUYHOro 10(MHAHCUPOBAHUS.

W3bsiTHE  BIOKEHHOTO  HA3BaHHBIM  MaXOPUTAPHBIM  YYACTHHUKOM
(aKuMOHEPOM) HE MOKET OBITh MPUPABHEHO K UCIOJIHEHUIO 00S3aTENIbCTB MEPET
He3aBUCUMBIMU KpeauTopamu (1. 4 ct. 1 ['K PO).

Onpeoenenue Ne 305-0C15-5734 (4,5)

16. TpeGoBaHMe y4acTHHKA 0 BO3BpaTe BKJa/a B YCTABHON KaNMUTAJ
o0uiecTBa B CBSI3M € HEACHCTBUTEJIBHOCTHIO peLIeHUS 00 yBeJIHMYCHHUU
YCTABHOIO KANKUTAJAA SIBJSAETCH KOPHOPATHBHBIM M He TMOMJIEKHUT
BKJIIOYCHHUIO B peecTp TPeOOBaHUIl KPeAUTOPOB.

Pemennem o6miero coOpaHusi y4acTHMKOB OOILECTBAa YBEIUYEH €ro
YCTaBHOM KaIlUTaJ 3a CYET BHECEHU BKJIaJa KOMIIAHUEH.

B cootBercTBHM ¢ cornameHueM O 3adeTe TpeboBaHHE OOIIecTBa K
KOMIIAaHUHM O BHECEHHMHU BKJIaJa 3aCUMTHIBACTCA B CUET TPEOOBAHMSI KOMIIAHUH K
OOIIIECTBY O BO3BpATE CYMMBI 3aiimMa.

Pemennem apOuTpaxxHOTO CyJa MPU3HAHO HEJEHCTBUTENIbHBIM PEILICHUE
o011ero coopaHusi yHaCTHUKOB 00111ecTBa 00 YBETMUEHUH YCTABHOTO KamuTaia.

B pamkax nema o OaHKpOTCTBE 0OImIecTBa KOMIIaHUS OOpaTWiIach C
3asBJICHWEM O BKIIFOUEHUH B PEECTp TPeOOBaHMI KPETUTOPOB e TpeOOBaHUS O
BO3BpATE CyMMBI 3alMa.

OmnpeneneHrueM cyna NMepBOMl MHCTAHIIMM, OCTABJICHHBIM 0€3 M3MEHEHMsI
MOCTAaHOBJICHUSIMU Cy/la aNeUISIIMOHHON MHCTAHIIMM W apOUTPakHOro CcyJa
OKpyTa, 3asiBJIEHNE KOMITAHUH YAOBJIETBOPEHO.
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Cynebnas kosterusi BepxoBHoro Cynma Poccuiickoii ®eneparuu
OTMEHMJIa Ha3BaHHbIE Cy/JeOHbIE aKThl M HampaBuia 00OCOOJIEHHBIM CHOp Ha
HOBOE PACCMOTPEHHE B CYJ] IEPBOM MHCTAHIIUU T10 CJIETYIOIUM OCHOBAHUSIM.

3akoH 0 GaHKpoTCTBE (a03a1 BOCKMOM CT. 2) HE OTHOCUT K KOHKYpPCHBIM
KpeauTopaM ydpeauTenedl (YyJ4aCTHUKOB) JOJDKHHKA TIO 00s3aTelbCTBaM,
BBITEKAIOUINM U3 TAKOT'O YYacTHsl, MOCKOJIbKY XapakTep 00sS3aTeIbCTB ATHX JIUI]
HEIMOCPEICTBEHHO CBSI3aH C UX OTBETCTBEHHOCTHIO 32 JEATEIBHOCTh OOLIECTBA B
npenesax CTOMMOCTH NpHHAMISXKAIIUX UM Aojed. O0s3aTenbeTBa JOJKHUKA
nepesl CBOMMH yYpEAUTENIMH (YYaCTHUKAaMHM), BBITEKAIOLIUE U3 TAKOTO Y4aCTHS
(manmee — KOpIIOpaTHBHBIE 00S3aTENBCTBA), HOCSIT BHYTPEHHUN XapakTep U HE
MOTYT KOHKYPHUpPOBaTb C BHEIIHMMHU O0O0s3aT€IbCTBAMU, TO €CTh C
00s13aTeNbCTBAMHU JOJDKHHMKA KaK Y4aCTHHKAa MMYIIECTBEHHOIO 00OpoTa mepen
JPYTUMHU y4aCTHUKaMHU 000pOTa.

VYupeaurenu (y4aCTHUKHU) JODKHUKA - IOPUIMYECKOTO JIMLA HECYT PUCK
OTPULATEIBHBIX IIOCJIEICTBHUM, CBSI3aHHBIX C €ro JeSITeNbHOCThIO. Kak
CIIEICTBUE, TPEOOBAaHUS TAKUX JIMIl MO KOPIOPATUBHBIM 0053aTeIbCTBAM HE
MOJJIEXKAT BKIIFOUEHHIO B peecTp TpeOOBaHUU KPEIUTOPOB. 3aKOH HE JIMIIAET UX
IpaBa Ha YJOBJIETBOPEHHE CBOUX TPeOOBAaHUM, OJIHAKO 3TO MPABO PEATU3YETCS
MIOCJIE PACUETOB C IPYTUMHU KPEAUTOPAMHU 32 CUET OCTABIIErOCS HMYIIECTBA
noipkHuKa (1. 1 cr. 148 3akoHa o 6aHkpoTcTBE, 1. 8 cT. 63 ['K PD).

[Ipu nmpenocTaBlieHUH 3aMHTEPECOBAHHBIM  JIMIIOM JIOKA3aTEJbCTB,
YKa3bIBalOUIMX Ha TO, YTO TpeOOBaHME YYaCTHUKA BBITEKAaeT M3 (akra ero
ydyacTusi B OOIIECTBE, NPU3HAHHOM OAaHKPOTOM, Ha TAaKOro Yy4YaCTHHKaA
nepexoauT OpeMs IO OMPOBEPKEHHIO COOTBETCTBYHOIIETO aoBoaa («O0630p
cynebnoit npaktuku BepxoBHoro Cyna Poccuiickoit ®eneparu Ne 5 (2017)»,
yrBepxaeH I[Ipesumnymom BepxoBHoro Cyaa Poccuiickoit ®enepaunu
27 nexabps 2017 1.).

KoMmIianust He TOJIBKO BBIpa3wiia CBOKO BOJIKO HAa YBEIMYEHHE YCTABHOTO
KalyTasna MocpeCTBOM 3aueTa TpeOOBaHuUs O BO3BpaTe 3aiiMa, HO U (paKTUUYECKH
ee peann3oBaja (COOTBETCTBYIOIIME M3MEHEHHUs pa3Mepa YCTaBHOTO KaluTalla
JOJDKHUKA U TepepacnpeiesieHUue 0Jeil y4acTUsi B HEM COCTOSUIUCH, JaHHBIE
U3MEHEHHUS] 3apEeruCTPUPOBAHbl B YCTAHOBJIEHHOM TIOPSAJKE), YTO B CBOIO
ouepe/ib BIOCIEICTBUU MO3BOJIMIO KOMIIAHUU TMOJIb30BATHCA KOPIOPATUBHBIMU
paBaMU C y4€TOM yBEIUYMBLICICS 10JU (y4acTBOBaTh B COOpaHUH, Ha3HAYATh
nupektopa W T.1.). CrnemoBarenbHO, TpeOOBaHWE KOMIIAHMU B YacCTH,
Kacarolleiicsl 3aYTEHHBIX CyMM, IO CYUIECTBY SBISIETCA TpeOOBaHUEM O
BO3BpAaT€ B3HOCAa B YCTAaBHOM KamuTald JOJDKHHKA, TO €CTh ONPEIEICHHO
BBITEKACT U3 OTHOLIEHUH (PAKTUUECKOTO yUacTHUs B TIOCIICIHEM.

C y4eToM M3JI0KEHHOI'O MOCIEACTBUS HEIECWCTBUTEIIBHOCTU CHEIKHU I10
YBEJIIMYEHUIO YCTABHOTO KamuTana, O(QOpPMIIEHHOM B TOM 4YHUCIE pEIICHUEM
o0miero coOpaHusi YYaCTHMKOB OOILECTBA, XOTSI M HOCST PECTUTYIMOHHBIH
xapakrep (m. 2 cr. 167 I'K P®), mo cyru, HampaBji€Hbl Ha yMEHBIICHHUE
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YCTaBHOTO KamluTala MyTeM YMEHbIIEHUs HOMUHAJIBLHON CTOMMOCTHU JIOJIEH BCEX
YYaCTHUKOB OOIIECTBa U MO3TOMY HE MOTYT KOHKYpHUPOBaTh ¢ TPeOOBaHUSIMHU
HE3aBUCUMBIX KPEJIUTOPOB.

B cuny m3noxeHHOTO Takoe TpeOOBaHHWE HE MOXKET OBITh BKIIOUEHO B
peectp TpeOOBaHUM KPEIUTOPOB.

Onpeodenenue Ne 305-2C17-17208

17. Ilpu 00kajI0BAHUM pPelleHNs] CYAa 0 B3bICKAHUU 3a/10/KEHHOCTH €
AOJIKHUKA, TMPU3HAHHOTO O0AHKPOTOM, APOUTPAXKHBLIH YHPABJIANIUA H
KpeaIuTOpbl I0/LKHHKA JOJKHbI 3asiBUTH J0BOAbI M (MJIM) yKa3aThb Ha
0KAa3aTeJbCTBA, KOTOpPble ¢ Pa3yMHOH CTeNeHbK) JOCTOBEPHOCTH
MO3BOJIMJIM ObI CyIYy YCOMHHUTBLCSI B JIOCTATOYHOCTH H JOCTOBEPHOCTH
0KAa3aTeJIbCTB, MPeACTABJIEHHBIX JO/UKHHUKOM W HCTHOM B 000CHOBaHHE
HAJIMYMSA 3a/10KeHHOCTU. bpemsi onpoBep:keHusI 3ITUX COMHEHMIH JIeSKUT Ha
HCTIE, B N0JIb3y KOTOPOT0 MPUHST OCNIAPHUBAaEMBblii Cy1e0HbIH aKT.

PemenneM cyna mnepBol WMHCTAHLMH YAOBIETBOPEH HMCK 0OIIECTBa K
¢upMe O B3BICKAHUHU 33J0JDKEHHOCTH IO OIUIaTe€ BBINOJHEHHBIX padoT Mo
JIOTOBOPY NOJAPSIA.

BnocnenctBun omnpezneneHueM cyga B OTHOLIEGHUMM (UPMbBI BBeJEHA
npolieypa HaOI0ICHUSI.

B pamkax gema o OaHkpoTrcTBe (QUPMBI OOIIECTBO OOPATHIOCH C
3adBJICHUEM O BKJIIOYEHMH €ro TpeOOBaHUS, OCHOBAaHHOIO Ha JOrOBOpE
NoJpsiJa, B peecTp TpeOOBaHUN KPEIUTOPOB.

He cormacuBmmmch ¢ pemeHneMm cyja NMEepBOM HWHCTAHIMHU, BPEMEHHBIN
YIOPABJISIIOUIUI JOJKHUKA U KOHKYPCHBIA KPEIUTOP TOJKHUKA 00KajJ0OBaIM €ro
B aNe/UIIUMOHHOM TOpPSJOKE CO CCBUIKOM Ha TMPaBOBYIO  IO3HUIHUIO,
conepkaiytocst B 1. 24 mocraHosiienus Ilnenyma Beiciiero ApOuTpakHOTO
Cyna Poccuiickoit ®@enepanuu ot 22 utoHs 2012 r. Ne 35 «O HekoTOpbIX
IpoliecCyalbHbIX BOMPOCAX, CBI3aHHBIX C PACCMOTPEHUEM e O OAHKPOTCTBE
(mamee — moctaHoBierne No 35). 3asgBuTeNM AaNeIIISIMOHHBIX KaJI00
HAaCTaMBaJId HA COMHUTEIBHOCTH O0OS3aTENbCTB, IOJOXKEHHBIX B OCHOBY
cynebnoro akta. I[lo UX MHEHHIO, MOJPSAHBIX MPABOOTHOIIEHUH HE ObLIO, a
3aJJ0JDKEHHOCTh CO3/1aHa HMCKYCCTBEHHO ((hOpMajbHO) C II€JIbIO YCTaHOBJICHUS
KOHTpPOJII B IMpoleaypax OaHKpoTcTBa. B moaTBepkaeHHE ASTOW MO3UIMH
3asIBUTEIM COCIAJINCh HAa COBOKYMHOCTH OOCTOSITENBCTB: ahOUINPOBAHHOCTH
oOmecTtBa U (UPMBI, ATUTEIBHOE OTCYTCTBHE NPETEH3UH CO CTOPOHBI
NOJAPSAIYMKAa K 3aKa34MKy BIUIOTH 0 OaHKPOTCTBA MOCIEIHEro, Ae(PEeKThl B
WCIIOJTHUTEIbHOM JOKYMEHTAIUU, MPEACTABICHHOW B CyH, INPU3HAHUE HCKa
OTBETUYUKOM O€3 HcCeoBaHUs OOCTOSITENBCTB CIIOpa M JApyrue. 3asBUTENU
X0JIaTallCTBOBAIU TIEPE]l CYIOM O MPOBEJACHUU CY/IeOHOM 3KCIEPTU3BI C LIETBIO
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YCTaHOBJICHHUsSI O0BbEMa M CTOMMOCTH paboT, 00 MCTpeOOBAaHWUU JOKYMEHTOB,
MOATBEPXKIAIOIINX HUCIONHEHHEe (UpMOM JHaHHBIX paboT, a Takke o
NPUOOIIEHUU JOKYMEHTOB, MOATBEPKIAAIOUINX, YTO HUCIIOIHUTENIEM YKa3aHHbIX
paboT sBIsIIACH hUpMma.

[Ipu paccMOTpeHuHN aneuSIUOHHBIX )KaJI00 B CyI€OHOM 3acCeIaHHuH CY/[
aneJUILMOHHON MHCTAHIIMYU B YIOBJIETBOPEHUH YKa3aHHBIX XOJaTalCTB OTKa3all
U TIPUHSUT TIOCTAHOBJIEHUE 00 OCTaBIICHUH Cy/eOHOTO peleHus 6e3 U3MEHEHMS,
aneJUILHOHHBIX )Kaj100 — 0e3 yI0BIETBOPEHHS. BBIBOIbI aNleJUIALIMOHHOTO Cy1a
MOTHBHpPOBaHbl TE€M, YTO 3asBUTEIM HE JIOKa3alu  OOCTOSITENHCTB,
YKa3bIBAIOUIMX HA CO3/1aHWE€ MHHUMOW KpPEIUTOPCKOW 3aJ0JLDKEHHOCTH, B TO
BpeMs Kak (DaKT BBIMOJTHEHUS! pabOT MOJITBEPKACH aKTaMU 00 UX MPUEMKE.

ApOuTpaXHbIMi  CcyAd  OKpyra corjacwici C  BBIBOJAMH  CyJa
aneJUISIUOHHON MHCTaHIINH.

Cynebnas komerus BepxoBuoro Cyna Poccuiickoit ®eneparnuu
OTMEHHJIa Ha3BaHHbIC CyJeOHbIE aKThl M HallpaBuja JIeJJI0 Ha HOBOE
PacCMOTPEHHE T10 CIEITYIOLIIUM OCHOBAHUSM.

Kak mpaBuio, cyneOHbI criop oTpakaeT KOH(JIMKT CTOPOH IO MOBOIY
pPa3IMYHON OIEHKU MMM OOCTOSTENIbCTB TEX WM WHBIX MPABOOTHOIICHUN U
(W) TpUMEHUMBIM K HUM HOpMaM MpaBa. Pe3ynbrar pazpenieHus cy1e0HOro
cnopa oTpaxaercsi B cyneOHoM akre. CyneOHble akTbl, NPUHUMAEMbIC
apOUTPKHBIMU CyJaMH, JOJDKHBI OBITh 3aKOHHBIMM, OOOCHOBAHHBIMU U
MOTUBUpOBaHHBIMU (4. 4 cT. 15 AIIK P®), uro nocturaercs, mIOMUMO MPOYETO,
BBINIOJIHEHUEM  JIMI[AMH, YYacTBYIOUIMMU B Jejie, OO0sS3aHHOCTEH 1O
JTIOKa3bIBAHUIO OOCTOSITEIBCTB, HA KOTOPHIE OHM CCBHUIAIOTCS KaKk HAa OCHOBAHHE
cBOMX TpeboBanmii u Bo3zpaxeHud (cr. 8, 9, 65 AIIK P®), a Takxke
BBITIOJIHEHUEM apOUTPAKHBIM CYJIOM OOS3aHHOCTH TIO OIICHKE MPEICTABICHHBIX
JIOKA3aTEIbCTB M Pa3pElICHUI0 TMPOYUX BOMPOCOB, KAaCAIOIIMXCS CYIIECTBA
cniopa (ct. 71, 168-175, 271 AIIK PO).

B cuny u. 1 cr. 16 AIIK P® Ha Bceli Tepputopun Poccuiickoii
®denepanMy BCTYNUBIIME B 3aKOHHYIO CUJIY CYACOHBIE aKThl apOUTPakKHOTO
cyna o0JsiajaloT CBOMCTBOM 00I11€00s3aTeIbHOCTU. BCTYNMUBIIMM B 3aKOHHYIO
CWIIy CyAeOHbIM aKTOM, COJAEpXalluM BbIBOABI IO CYIIECTBY Jea,
JUKBUJUPYETCS CIOP W OTHOIICHUSM YYaCTHUKOB ASTOTrO CIOpa MPUIACTCS
paBOBasi ONMPEEICHHOCTb.

B ycnoBusix GaHKpOTCTBa NOKHUKA M KOHKYPEHIIMU €Tr0 KPEAUTOPOB
BO3MOXXHBI CUTYaIlMU, KOT/Ia OT/ACJIbHBIC JIMI]a UHUITUUPYIOT CYJIeOHBIN CTIOp MO
MHUMOW 33/I0JDKEHHOCTH C LEJbI0 TOJMyYeHUs BHEUIHE Oe3ylpeuHoro
CyZeOHOTO aKTa JyIsl BKIIFOUSHHS B peecTp TpeOoBaHU KpeauTopos. [lomoOHbIe
CTIIOPBI XapaKTEePU3YIOTCS MPECTABICHUEM MUHUMAIILHO HE0OX0IMMOT0 Habopa
JIOKa3aTeJIbCTB, MAaCCUBHOCTBIO CTOPOH MpPU ONPOBEPKEHUH MMO3ULMA APYr
Ipyra, TpU3HAHUEM CTOPOHAMH OOCTOSITENBCTB [€la WIM MPU3HAHUEM
OTBETYMKOM HCKa WU T.. B CBSI3U C TeMm, 4TO HMHTEpPEChl HAa3BAHHBIX JIUI[ U
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JOJDKHUKA COBMAAAIOT, UX MpOolEcCyalibHasl ACSATENIbHOCTh HAlpaBlieHa HE Ha
YCTAaHOBJICHHE WCTHHBI, a Ha HHbIC LETU. [IpUHATBIMH MO TaKuUM CIOpam
CyJeOHBIMM aKTaMHU MOTYT HAapyIIAThCs MpaBa APYTHX KPEIUTOPOB, UMEIOIINX
IIPOTHUBOIIOJIOXKHBIE UHTEPECHI U, KAaK CIEACTBUE, PEAJBbHO MPOTHBOMOJIOKHYIO
IPOLIECCYATbHYIO MO3ULHMIO. 3aKOH IPEIOCTABISET HE3ABUCUMBIM KPEAUTOPaM,
a TaKke apOuTpaKHOMY YHPaBJISAIONIEMY, TPaBO 00KaloBaTh CyACOHBIN akT, Ha
KOTOPOM OCHOBAHO 3asIBICHHOE B Jiejie 0 OaHKpPOTCTBE TpeboBaHue (4. 3 cT.16
AIIK P®, n. 24 nocranoBieHus Ne 35). OgHako o OOBEKTUBHBIM MPUYMHAM,
CBSI3aHHBIM C TEM, YTO OHM HE SIBJSUIMCh YYaCTHHKAMHU MPABOOTHOUICHUU IO
CIIOpPY, MHUIITUUPOBAHHOMY YIIOMSIHYTBIMH JIUIIAMH, HE3aBUCUMBIC KPEIUTOPHI U
apOUTpaXKHBIA YIPABJISIIONIUN OTPAaHUYEHBI B BO3MOXHOCTH TPECTABICHUS
JOCTATOYHBIX JOKA3aTENbCTB, MOATBEPAKAAIONINX UX JOBOIBI. B TO ke Bpems
OHM JIOJDKHBI 3asBUTh TaKH€ JIOBOJBI W (WJIM) yKa3aTh Ha TaKU€ MPSMbIC WU
KOCBEHHBIE JI0KA3aTEJIbCTBA, KOTOPBIE C Pa3yMHOM CTENEHBIO JOCTOBEPHOCTH
MO3BOMWIIM OBl CyAy YCOMHUTBCA B JOCTaTOYHOCTH M JOCTOBEPHOCTH
JIOKA3aTeNIbCTB, MPEICTABICHHBIX JTOJDKHUKOM M HMEIOIIMM C HUM OOIIMii
UHTEpEC  KpeauTopoM. bpems ompoBep:KeHUsT ATUX COMHEHUN JEXHUT Ha
nocienHeM. I[lpy yem 3TO HE AOKHO COCTaBUTH JJIsi HEro 3aTpyAHEHHI,
MIOCKOJIBKY MMEHHO OH JOJDKEH 00J1alaTh BCEMH JI0Ka3aTeIbCTBAMHU CBOMX
MPaBOOTHOIIEHUI C HECOCTOSTENbHBIM JOJIKHUKOM.

Takum oOpa3zoM, AJisl IpeOTBpAIeHUsT HEOOOCHOBAHHBIX TPEOOBAHMUM K
JTOJDKHUKY YW HApyUIEHUM TeM caMbIM NpaB €ro KPeIUTOPOB K JOKA3bIBAaHUIO
00CTOSITENBCTB, CBA3AHHBIX C BO3HMKHOBEHUEM 3a/J0JDKEHHOCTH JIOJKHUKA-
OaHKpOTa, MPEIBSABISIOTCS TMOBBIINICHHBIE TpeOoBaHus (M. 26 MOCTaHOBIEHUS
Ne 35, m. 13 O630pa cyneOHOM MPaKTUKU MO BOMPOCAM, CBSI3aHHBIM C Y4aCTHEM
YIOJHOMOYEHHBIX OpPraHOB B JieJlax O OaHKPOTCTBE U MPUMEHSIEMBIX B ITHX
Jenax nporenypax 0aHKpOTCTBa, yTBepkiaeHHoro IIpesuanymom BepxoBHOro
Cyna Poccuiickoit deneparuu 20 nexabps 2016 r.).

[IpenbsBieHne K KOHKYPUPYIOIIMM KpEAUTOpPaM BBICOKOTO CTaHAapTa
JIOKa3bIBaHUSI TIPUBENIO Obl K HEPABEHCTBY KpeAUTOpOB. [ls ypaBHHBaHUS
KpeaAuTOpoB B mpaBax cya B cuwiy 1. 3 cr. 9 AIIK P® nomxen oka3biBaTh
COJICHCTBHE B peajn3alliyd UX IpaB, CO3/1aBaTh YCIOBUS JJII BCECTOPOHHETO U
MOJIHOTO  HMCCJIEJOBAHMS  JI0KA3aTENbCTB,  YCTAHOBIEHUS  (DAKTUUECKUX
00CTOATENILCTB M TMPABWIHLHOTO MPUMEHEHHS 3aKOHOB M WHBIX HOPMAaTHBHBIX
MPaBOBBIX AKTOB [IPU PACCMOTPEHUH Jiea.

Onpeoenenue Ne 305-2C17-14948

18. Cpeqkun 1n0 NPUHATHI0  €IMHCTBEHHBIM  YYaCTHHKOM
X035IiCTBEHHOT0 0011ecTBAa penieHus 00 yBeJNYeHUH YCTABHOI0 KANKUTAJIA
3a cYeT JONOJHUTEJIBLHOI0 BKJIAJAa TpPeThero JIMNA M BKJIIYEHUIO 3TOr0
TPeThero JHIa B COCTAB YYACTHHKOB 00IeCTBa MOMJIEKAT NMpPOBEPKe B
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paMKkax jgeja 0 OAHKPOTCTBe €IHMHCTBEHHOI0 YYaCcTHMKAa 00IecTBa IO
npasujaMm crT. 170 'K P® — B ciaydae (pakTH4eCKOr0 HEBHECEHHUSI ITHUM
TPETbUM JIMIIOM PeajibHOT0 A0NOJHUTEIbHOI0 BKJIaAa (1100 BHECEHUSI UM
CHUMBOJINYECKOT0 JONMOJHUTEIBLHOr0 BKJIAAa) uiM mo npaswiam ri. l11.1
3akoHa o0 OaHKPOTCTBE — B CJIy4ae BHECEHHUS TPETbHUM JIHIOM
JAOMOJHHUTEJIHLHOIO BKJIa/A, PABHOTO HOMMHAJILHOM CTOMMOCTH
NpHOOPETEHHOH UM J0JIH.

[IpennpuHuMaTensb SBISICA €IUHCTBEHHBIM YYaCTHUKOM OOIIECTBA.

OnpenenenueM apOUTPaXHOTO CyJla B OTHOIICHUU MpPEeANPUHUMATENS
BBEJICHA IpoIie1ypa HAOII0ICHUS.

[To mpaBunam m. 1 cr. 207 3akoHa 0 OGaHKPOTCTBE HAJIOKEH apecT Ha
pUHAAIeKAIIEee IOJDKHUKY UMYIIIECTBO M UMYIIIECTBEHHBIE TIpaBa (B TOM YHUCIIE
Ha JIOJIU y4acTus B 00IIECTBeE).

3aTeM Ha OCHOBAaHMM pELICHUS MPEINpPUHUMATENS W 3asBieHus B.
MOCJIESTHSIS BBEJICHA B COCTaB YYaCTHUKOB 00mIecTBa ¢ SO-TIPOLIEHTHOM J10jIei
y4acTusi, AOJISI IpeanpuHuMaresss yMmeHblnwiack 10 S50 mpoueHtoB. JlaHHBIE
JNEUCTBUSL COBEPIIEHBI CO CCBUIKOM Ha YBEJIMYEHHE YCTaBHOTO KamuTaia
oOLIECTBa 32 CYET BHECEHU B. TOMOJHUTENBHOTO BKIAA.

BniocnenctBun Ha OCHOBaHUM 3asiBJICHUS TIPEANPUHUMATENS O BBIXOJIE U3
oOmecTBa ero S0-mpoLEHTHAs 0JI1 Y4acTHsl Mepenuia K 00IeCTBY U COTJIACHO
IPOTOKOINY 00miero coOpaHusi y4aCTHUKOB IepepacnpeniesieHa B moJb3y B.,
KoTopas crana obnagareneM 100-mporeHTHON 0K y4acTusl B OOIIECTRBE.

Pemennem  apOutpakHOoro  cyaa  NpeANpPUHUMATENh  MpPU3HAH
HECOCTOATENbHBIM (0aHKPOTOM), B OTHOIIEHHMH €ro HMYIIECTBA OTKPHITA
poleAypa KOHKYpCHOTO IPOU3BOJICTBA.

KoHKypCHBII ynpaBisitonuii IMyIeCTBOM JTODKHUKA 00OpaTHIICS B CYyIl C
TpeOOBAHUSIMU O TPU3HAHUU HEICUCTBUTEIILHBIMUA B3aMMOCBSI3aHHBIX CIEIOK
no nepenade B. mpaB yyacTus B OOIIECTBE O] BHJIOM YBEJIMYEHUSI YCTABHOTO
KanuTaljia ymoMsiHyTOro o0111ecTBa.

OnpeneneHueM cyaa MepBOM MHCTAHIUM, OCTAaBIICHHBIM 0€3 M3MEHEHUS
MOCTAHOBJICHUSIMU CyJla ameUIIIIMOHHOM WHCTAHIIMU U apOUTPakHOTO Cyja
OKpyra, 3asiBJICHHble TpeOOBaHUS YJAOBJICTBOPEHbl B YacTU IPU3HAHUS
HEJICUCTBUTEILHBIMIA ~ BBIXOJIa  MpEANpUHUMATENSI HU3  O0lecTBa W
nepepacnpeieyieHds ero JoJd B Toyib3dy B., B 4YacTM NpuU3HAHMSA
HEJICUCTBUTEIBLHBIM BKJIIOUGHUST B. B cocTaB ydacTHHUKOB 0OIIecCTBa B
YAOBJIETBOPEHUN MCKA OTKa3aHO. MOTHUBHUpPYs OTKa3 B yJOBJIETBOPEHUHU YACTH
HCKOBBIX TPEOOBAHMM, Cy/Ibl YKa3aJH, YTO CHIKCHIUE HOMUHAILHON CTOMMOCTH
M3HAYaJIbHO MPUHAAEKAMEH TPEANPUHUMATEIIO 10U HE MPOU3OILIO0 M, Kak
CJIE€JCTBUME, HE BO3HHUKJIM BPEJOHOCHBIE TIOCJIEACTBUS [JII KPEAUTOPOB
JOJKHHKA.



54

Cynebnas kosterusi BepxoBHoro Cynma Poccuiickoii ®eneparuu
OTMEHMJIa Ha3BaHHBbIE CYJEOHBbIE aKThl B YaCTHU OTKa3a B YJOBJIETBOPEHUHU
UCKOBBIX TpeOOBaHWI M B JaHHOW YacTH OTHpaBWiIa CIOpP Ha HOBOE
pPacCMOTPEHUE B CY/JI IIEPBOM MHCTAHIIUU IO CJICAYIOIINMM OCHOBAHUSIM.

CaMm mo cebe TOT (axT, YTO MOCIE MPUHATHUS PEIICHUS 00 yBEIUYCHUH
YCTAaBHOTO KamnuTajla W BBEACHUSA B COCTaB YYaCTHUKOB B. He H3MeHMIACh
HOMHUHAJIbHASI CTOMMOCTH JIONM Y4YacTHs TMpEANpHHUMATENss B 0OIecTBe, HE
CBUJICTEIIbCTBYET HU O JECUCTBUTEILHOCTH COOTBETCTBYIOIIUX CHAEJIOK, HU 00
OTCYTCTBUU HapYIICHUS MPaB KPEAUTOPOB.

Pazmep mpuuuTtaronierocs Kpeadropam yAOBJICTBOPEHUS OINpeEeseTcs
HE HOMHMHAJIBHOUM, @ PIHOYHON CTOMMOCTBIO JOJIM YYacTHusl, NpHUHAJICKAIICH
npeanpuHuMarento. Ilpu 3ToM pbhIHOYHAs CTOMMOCTH JOJIA 3aBUCHUT, B
YaCTHOCTHU, OT BEJIMYMHBI YUCTHIX aKTUBOB XO3SIICTBEHHOTO 00IIIECTBA, pa3mMepa
JTAHHOM JI0JIM B MPOIEHTaX (SBJISIETCS OHA KOHTPOJIBHOM (MaKOpPUTApHOMN) WM
HEKOHTPOJILHON (MUHOPUTAPHOI)).

[TosToMy miig pa3pelieHus BOIpoca O IMPUYMHEHHM CAEJIKAaMH Bpena
KpeIUuTopaM CcyJaM CJEJ0BaJ0 MNPOaHATU3UPOBATh HM3MEHEHUE PHIHOYHOM
CTOMMOCTH JIOJIM TpEeANpUHUMATENE B PE3yJbTaTe€ COBEPIICHUS CIOPHBIX
oreparyii Mo YBEJIMUYEHUIO YCTABHOTO KamnuTaa.

bonee Toro, B 00OCHOBaHME 3asBIICHHBIX TpPEOOBAaHMN KOHKYPCHBIN
YOPaBISIONIMN HUMYIIECTBOM JOJDKHHUKA CCHLIAJCS B TOM YHCJIE Ha TO, YTO
MOCJIEI0BATEIBLHO COBEPIIICHHBIE B KOPOTKHUI MPOMEKYTOK BPEMEHH CHIEJIKHU 1O
YBEJIMYECHHUIO YCTAaBHOI'O KamuTaja OOIIecTBa, MpUeMy B 3TO 00mectso B.,
BBIXOJly TPEANPUHUMATENS] M3 YIOMSHYTOTO OOIecTBa U Tepefade ero
YMEHBIIEHHON J0iu B. SBIsUIMCH B3aUMOCBSI3aHHBIMHM, IPUTBOPHBIMU,
MPUKPBIBAIOIIUMH CIEIKY 10 MPSIMOMY OTYYXKICHHIO NpeANpHUHUMATEIEM
100-porteHTOM oMM yyacTusi B ooOmiecTBe B. B 1ensax nzbexxanuss oOpaiieHus
B3bICKAHHMSl Ha JIaHHYKO JIOJI0 B KOHKYpPCHOM Tmpou3BojacTBe. IIpu stom B.
SBJISIACH OJM3KOM POJCTBEHHUIIEH NpEANpPUHUMATENS, MPOKMBAJa C HUM B
OJIHOW KBapTUpE M HE MOrja He 3HaTh O (DPMHAHCOBOM COCTOSTHHUU JOJDKHUKA.
Kak ykaspiBasm KOHKypCHBIM yrpasisitonui, 100-mporieHTHas A0Jisl ydyacTus B
o0lllecTBE MMeJia BBICOKYIO PBIHOYHYIO CTOMMOCThb. HazBanHomy o0OIIecTBY
NpUHAJJICKATN  3HAUUTENIbHBIC  JIMKBUJHBIC AaKTHUBBI (IO B TIpaBe
COOCTBEHHOCTU Ha 3€MEJIbHBIC YUaCTKH, HEXKUJIbIE TTOMEIICHUsI, TPAHCTIOPTHbIC
CpE/CTBA).

[Io MHeHMrO 3asgBUTENICH, NpPUKpPbIBAEMas CHEJIKa TaKXe SBIAIACH
HEJIEUCTBUTEIILHOM KakK Ha OCHOBAaHWM II. 1 CT. 174* TK P® (kak chaenka,
COBEpIICHHAs B HapylICHUE 3alpeTa, OrpaHWYEHUS Ha PacCHoOpsHKEHUE
MMYIIECTBOM, BBITEKAIONIUX W3 3aKOHOJATEIhCTBA O HECOCTOATEIBHOCTH
(6aHKpOTCTBE)), TAK U HA OCHOBAHWH TI. 2 CT. 612 3akoHa o OaHKpOTCTBE (KaK
NMOAO3pPUTENbHASA  CHEIKA, COBEpPUIEHHAass B IEJSIX MPUYUHEHUS Bpeaa
MMYIIECTBEHHBIM IIPaBaM KPEAUTOPOB).
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Cynpl Tak e HE MPOBEPUIIN, BHECEH JIM B. NONMOTHUTENBHBIN BKAA,.

B cuTyauuu nOpuHATUS €OUHCTBEHHBIM YYaCTHUKOM XO3SKWCTBEHHOIO
oO1ecTBa GopMaIbLHOTO pEelIeHUs] 00 YBEIMYEHUH YCTAaBHOTO KaluTasa 3a CUeT
JOTIOJTHUTENBHOTO BKJIaJa TPETHErO JIMLA, HEBHECEHUS] 3TUM TPETHUM JIMLIOM
pealbHOTO JIOTIOJIHUTEIBHOTO BKJIafAa (MO0 BHECEHUS MM CHUMBOJIHMYECKOTO
JOTIOJTHUTENBHOTO BKJIaJa) U IPU YCTAHOBIIEHUH OOCTOATENBCTB, YKa3bIBAIOIIUX
Ha B3aMOCBSI3aHHOCTh YHOMSIHYTBIX JIEHCTBHI (0e31eHCTBUSA) U MOCIETYIOMUX
JNEHCTBUIM TO BBIXOAY M3 OOIIECTBAa OBIBIIETO €IWHCTBEHHOTO Y4YacCTHHKA,
IepepacIpeneseHUIO €ro J0JIU B I10JIb3y HOBOTO YYAaCTHHKA, COOTBETCTBYIOILNE
CHACIKM TOMJIeKAT MNpU3HAHUIO NOpUTBOpHBIMH (. 2 cT1. 170 TK P®D),
IPUKPBIBAIOLIUMU NPsIMOE 0€3BO3ME3AHOE OTUYXACHUE JOJIH.

B cBOw0 ouepenp, NpUKpbIBaeMasl CIEIKA, COBEPIUEHHAs B HapyLICHUE
nonoxenwuii . 1 cr. 174' TK P®, sBistiercst HeIeHCTBUTENBHOM (HUYTOXKHOI).

Ecnu e BO UCHOJIHEHHE pelieHns 00 YBEIMYEHUU YCTaBHOIO KamuTasa
32 CYET JOMNOJHUTEIBHOIO BKJIANa TPETHErO JMLIA MOCIEAHEE BHECIO BKJIAJ,
pPaBHBII HOMMHAQJIBHOM CTOMMOCTM IIOJIYyYEHHOW UM JOJH, CHEIKa II0
YBEJIMYECHHUIO YCTAaBHOIO KalHTajla TMOJJIeKUT IPOBEPKE HAa COOTBETCTBHE
TpeOOBaHUSIM TI. 2 CT. 61° 3akoHa 0 OaHKPOTCTBE C YYETOM CJICAYIONIETO.

ITo cmpicny ct. 19 ®@enepanbHoro 3akoHa ot 8 geBpansa 1998 r. Ne 14-D3
«O0 o0urecTBax ¢ OrpaHMYEHHON OTBETCTBEHHOCTHIO» YBEIIMYEHUE YCTABHOIO
KanmuTaja oOIllecTBa 3a CYET JOMOJHUTEIBHOTO BKJIaJa TPEThEro Julia,
NPUHUMAEMOTO B OOIIECTBO, HANPABJICHO Ha MPHUBICYECHUE XO3AMCTBEHHBIM
OOILIECTBOM MHBECTUIMH B OOMEH Ha Mepeaady MHBECTOPY APYTroro akTHBa —
JOJIM  y4acTUs B XO3AHUCTBEHHOM OOIIECTBE C YBEJIMYEHHBIM YCTAaBHBIM
KanutasioM. Ilpy moJlydeHMM HMHBECTOPOM  JOJIM, HAACIAIOIIEN  €ro
MMYILIECTBEHHBIMU U KOPIIOPATUBHBIMU NPABaMU, SIBHO HE COOTBETCTBYIOIIUMHU
00bEMYy BHECEHHOTO UM JIOMOJHHUTEIBHOTO BKJIaJa, OOMEH LEHHOCTSMHU He
SBJIIETCS. HKBUBAJEHTHBIM. B 3TOM ciywae, mo cCyTu, NpuUOOpEeTeHHE 0JIU
OCYLIECTBIISIETCS MHBECTOPOM KakK 3a CUET €ro JOIOJIHUTEIBHOIO BKJIAJA, TaK U
32 CYET BJIOKEHUH B OOIIECTBO, CAEJIAHHBIX paHee OBIBUIUM €AMHCTBEHHBIM
YYaCTHUKOM, TO €CTh IPOMCXOAMT MPUPOCT AKTUBOB HHBECTOpPA 3a CYET
CHM)KEHHS! aKTHMBA OBIBIIETO €IMHCTBEHHOTO YYacTHHKA (YMEHBILECHUS pa3Mmepa
€ro J0JIM B CTOMMOCTHOM BBIPD@XKEHHH), MPUUYUHSAS TEM CaMbiM Bpel
KpeauTopaM nociennero. K ocnapuBaHuio moJoOHbBIX CAEIOK, COBEPUICHHBIX 3a
CUET JOJDKHUKA, MpUMeHstoTest ostoxkeHus 1. 1.1 3akona o 6ankporcrse (11. 1
cT. 61' 3akoHa).

Onpeoenenue Ne 301-2C17-13352

19. JeiicTBusi, HanmpaB/ieHHbIe HA YCTAHOBJIEHHE CJIOKMBIIErocsi B
NMOJIb3y 3aKa34yMKa CajJdbJ0 B3aMMHBIX MNPEJOCTABJICHUH 10 [0roBOPY
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NMOAPsiAa, He MOIYT ObITh OCHOPEHBI N0 NMPaBWJIAM CTATbH 61° 3akona o
0aHKPOTCTBE B PAMKAX JieJia 0 0AaHKPOTCTBE MOAPATIMKA.

B 2014 r. npeanpusatueM (OIPSAYMKOM) U OOIIECTBOM (3aKa34YMKOM)
3aKJII0YEH JIOTOBOP CTPOMTENbHOro mnoapsiaa. Cpok OKOHYaHUS padoT —
1 HOs10ps 2014 T.

[Tucemom ot 31 okts6pst 2014 r. 3aka3ymK yBEJOMUI MOJAPSAYMKA 00
OTKa3€ OT WCIIOJIHEHMS JOTOBOpPA B CBA3M C HApYLIEHUEM MOJPSAYMKOM CPOKa
UCIIONHEHUsT pabOT ©  MpOCKI  MepenaTh  pe3yiabTaThl  (PaKTHUYECKH
UCITOJIHEHHOT 0.

OmnpenenenueM apoutpaxkHoro cyaa ot 17 utonsa 2015 r. mpunsTO K
IIPOU3BOJCTBY 3asBJICHUE O NPHU3HAHUU MPEANPUATHS HECOCTOSATEIbHBIM
(6aHKpOTOM).

OO011ecTBO HAMpaBWJIO MPEANPUATHIO TUCEMO OT 15 oktsiOpst 2015 1., B
KOTOPOM 3asiBUJIO, YTO 3aCUMTHIBAET MPOTUB TPEOOBAaHUI JOJDKHUKA 00 oIjiaTe
BBIMIOJIHEHHBIX pa0dOT CBOM TpeOOBaHMS, TaKXKe BO3HUKIIHE U3 JOroBOpa
noJpsa.

Pemennem apOutpaxsHoro ot 26 mas 2016 r. npeanpusTie NPU3HAHO
HECOCTOSITENIbHBIM (0OaHKPOTOM).

CocnaBuch Ha TO, YTO NMPOM3BEIECHHBIN MOcie BO30YXKIEHHUS Jena O
OAHKPOTCTBE MPEANPUSITHS 3a4€T MOBJIEK MIPEUMYIECTBEHHOE YOBIETBOPEHHE
TpeOOBaHMI 00IIecTBa MO OTHOUIEHUIO K HHBIM OXKUJAIOIIUM HUCIHOJIHEHUS
KpEIUTOpaM, KOHKYPCHBIM YNpaBISIOMIMNA JTOJDKHUKOM OOpaTwics B Cyld C
3asBJICHUEM 00 OCIapUBaHUM CIEIKH.

OnpeneneHneM cyaa MEepBOM MHCTAaHLUMU B YAOBJIETBOPEHUU 3asBIICHMUS
OTKa3aHo.

[TocraHoBieHHeM CyJa aneUIIMOHHOM WHCTaHIMM, OCTaBJICHHBIM O€3
U3MEHEHHUSl MOCTAaHOBJICHHEM apOUTPaKHOTO CyJa OKpyTa, ONpejAesieHue cyia
NIEPBOM MHCTAHIIMM OTMEHEHO, 3as1BJICHUE yJIOBJIETBOPEHO.

Bepxosabiii Cyn Poccuiickoit denepannn OTMEHUI OCTAHOBJIEHUS Cya
aneJUIAIMOHHON MHCTAHIIMM U apOUTPAKHOTO CyJla OKpyra M OCTaBWJI B CHJIE
OTpeJieNieHNe cya MepBO MHCTAHLIMHU IO CIETYIOIIMM OCHOBAHUSM.

OTka3 OT HCHIOJHEHUs JOrOBOPOB MOApsia 3asBJI€H OOIIECTBOM Ha
ocHoBaHnu 1. 2 cr. 715 T'K P®, cormacHO KOTOpOMY 3aKka3yuK BIIPaBe
OTKa3aThbCsl OT HUCIOJIHEHUS JOrOBOpa, €CIW MOJPSAYMK BBIMOJIHAET padoTy
HACTOJIbKO MEJUIEHHO, 4YTO OKOHYAaHHE €€ K CpPOKY CTaHOBHUTCS SBHO
HEBO3MOXXHBIM. B 3TOM ciiydyae monpsiauuk o00si3aH BO3MECTUTH 3aKa3uUKy
yObITKH. [locnencTBusi mpekpaiieHds J0roBopa IO JaHHOMY OCHOBAHMIO
yperynupoBanbl u cT. 728 I'K P®: mompsgunk Takke oOs3aH BO3BPATUTh
3aKa34MKy paHee IMpPEeAOCTaBICHHbIE MaTepualbl, a €CId 3TO OKa3ajoCh
HEBO3MOKHBIM, — BO3MECTUTb UX CTOMMOCTb.
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B 10 e BpeMs mpekpanieHue JoroBopa nojapsAia He JOJKHO MPUBOJIUTH
U K HEOCHOBATEIHHOMY OOOTAIlEHUIO 3aKa3yuka — K OCBOOOXKICHHIO €ro OT
00s3aHHOCTH M0 OIUIaTE BBIMOJHEHHBIX 10 MpEKpalleHus J0roBopa padoT,
NPUHATBIX 3aKa3YMKOM M MPEACTABISIOIMX JJIs HEro MOTPEOUTENbCKYIO
eHHocTh (c1. 1102 'K PD).

Takum oOpa3oM, MpeKpaleHue JOoroBopa MOApANa IMOPOKIAET
HEOOXOJMMOCTh COOTHECEHHsI B3aUMHBIX MPEIOCTABICHUI CTOPOH MO ITOMY
JIOTOBOPY M OTpEeNieHUs] 3aBeplIaroeil 00s3aHHOCTH OJHOW CTOPOHBI B
OTHOILIEHUU JPYTOU.

B nuceme ot 15 okTs0pst 2015 1., IOMMEHOBAHHOM 3asBJIEHUEM O 3a4€eTe,
3aKa34uK, 10 CYTH, ONPEIEIIHII 3aBEPILAIOIIECE CAIBI0 IO JOrOBOPY MOAPsAA C
y4€TOM YaCTUYHOTO BBHITIOJIHEHUS pPa0OT, BBISBICHHBIX HEIOCTAaTKOB HSTUX
paboT, MPOU3BEIECHHOTO 3aKa34YMKOM aBAaHCUPOBAHUA M IMEpeladd UM
MaTepUaJIOB MOJPSATINKY, HEUCIIOJIb30BAHHBIX MOCIEAHUM M HEBO3BPAIIEHHBIX
3aKa34MKy I0CJIE MPEKpallleHusi JOroBOpa, YOBITKOB, BO3HUKIIUX HAa CTOPOHE
3aKa3yrKa B CBS3M C HEHMCIPABHOCTHIO MOAPATYMKA. 3a4ET CalbA0 BCTPEUHBIX
3aBEPIIAIOIINX 005A3aTEeNbCTB MO Pa3HBIM MOJPSAHBIM CHAECIKaM CTOPOHAMH HE
IIPOU3BOAMIICS.

B pamkax HacTosmiero aena o OaHKpPOTCTBE MOAPAIUMKA B PEECTP
TpeOOBAaHMI €ro KpeIuTOPOB BKJIIOYEHA 33JI0JKEHHOCTH Iepes 0OIEeCTBOM IO
paccMaTpuBacMOMy JIOTOBOPY mnojpsana. laHHas cymMma SIBISIETCA pa3HULICH
MEXAY MOJIyYEHHbIM WM PE3YJIbTaTOM PA0OT B CTOMMOCTHOM BBIPAXKEHUU U
pa3MepoM aBaHCa, IUIaThl 3a HEHCIOJb30BAHHBIE MAaTepHalbl, YOBITKaAMH,
MPUYUHHBIMU NOAPSAYHKOM.

JelicTBusi, HANpaBJICHHbIE HAa YCTAHOBJICHHE CIIOKUBILIETOCS B MOJIB3Y
3aKa3yMKa CajbJ0 B3aUMHBIX IMPEAOCTABICHUN II0 JOTOBOPY NOApSANA, HE
SIBIIFOTCSL CHEJIKOH, KOTOpas MOIJIa ObITh OCIOpeHa mo mpaswiam cr. 61°
3akoHa 0 0aHKpPOTCTBE B paMKax Jieja 0 OaHKPOTCTBE MOAPSIUNKA, TOCKOJIbKY B
ATOM CJIy4ae OTCYTCTBYET TaKOW KBaTU(UIIUPYIOMIUMA MTPU3HAK, KaK TOJyYCHHE
3aKa34YMKOM TNPEANOYTeHHs. AHAJOTUYHBIM BBIBOJ BBITEKAET M3 CMBbICIA
pa3bICHEHMM, JaHHBIX B aO3aie yeTBepToM M. 13 mocraHoBneHus Ilnenyma
Boiciiero ApOutpaxsnoro Cyna Poccuiickoit ®enepanuu ot 23 uronsg 2009 r.
No 63 «O Tekymux maTexax MO JACHEKHBIM 00s3aTeibcTBAM B Jejle O
OaHKPOTCTBEY.

Onpeoenenue Ne 304-2C17-14946

20. Ecau 3a710roBblii KpeIuTOp MOJYyYaeT YI0BJIeTBOPpeHHEe He B
COOTBETCTBUM C MPOLEAYPOil, mpeaycMoTpeHHoi cT. 134, 138 u 142 3akona
0 0aHKpOTCTBe, 2 B MHAUBHUAYAJBLHOM NOpPsAKe (B TOM YucCJe B NEPHOABI,
ykasaHHble . 2 ¥ 3 cr. 61° nannHoro 3akoHa), OH B JIIOGOM cilydyae He
MO’KeT CYMTATHCH MOJYYHBIIMM NpeANoYTeHHe B pa3Mepe, PABHOM 4YacTH
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LHEHHOCTH 32JI03KEHHOr0 HMYIIEeCTBa, HA MOJy4YeHHe KOTOPOil OH HMeJ
NPUOPHUTET Nepe] IPYrUuMHU KPeIuTOPaMu.

[Tocne mpuHSATHS K OpPOU3BOJACTBY 3asBICHUS O MPU3HAHUMU JIOJKHUKA
OaHKpPOTOM OaHKOM M JOJDKHUKOM 3aKJIHOYEHO COIVIAIIEHHWE O MPEKpaIECHUU
00513aTE€NBCTB MPEAOCTABICHHEM OTCTYITHOTO, B COOTBETCTBUU C KOTOPBIM
CTOPOHBI MPHUIIM K COTJAIICHUI0 O MPEKpPalleHUH OOECHEYEHHBIX 3aJ0rOM
00s13aTEIBCTB JIOJDKHUKA IO JIOTOBOPY OO0 OTKPBITHH KPEAUTHOW JIMHUW
IIPEIOCTAaBICHUEM B3aMEH HUCIIOJHEHHsI OTCTYNHOIo. B KadecTBe OTCTYMHOIO
JOJDKHUK Mepesail B COOCTBEHHOCTh OAHKY JKEJI€3HOJOPOKHBIE BATOHBI.

[lomaras, 4ro B pe3yJbTare COBEPIICHUS HA3BAHHOW CHEJIKH OaHKY
OKa3aHO TMpEANOYTEHUE TMepell MHBIMU  KpPEOUTOpamMu, KOHKYpPCHBIN
YIOPABJISIIONINN 00paTtuiics B apOUTPakHBIA CyJ C 3asBICHHEM O IMPU3HAHUU
corJalieHusi 00 OTCTYITHOM HEIEUCTBUTEIILHBIM U O MPUMEHEHUHU TTOCIECTBUN
HEJICUCTBUTEILHOCTU CAETKH.

OmnpenenenrueM cynia MEepBOM MHCTAHIIMK, OCTaBICHHBIM 0€3 M3MEHEHUS
MOCTAHOBJICHUSIMHU Cy/la aNeUIALIMOHHOM HMHCTAHIMM W apOUTPakKHOro cyna
OKpyTa, 3asiBJICHUE yIOBJIETBOPEHO.

Cynebnas koserusi BepxoBHoro Cynma Poccuiickoii ®enepanuu
OTMEHMJIa Ha3BAHHbIE CYACOHbIE aKThl M OTHpPaBHIIa 00OCOOJIEHHBIA CHOp Ha
HOBOE PACCMOTPEHHE B CYJ IEPBOM MHCTAHIIMHU T10 CJIEIYIOUUM OCHOBAHUSIM.

KitoueBoii XxapakTepucTUKON TpeOOBAHMS 3aJIOTOAEepKATENS ABISETCS TO,
YTO OH MMeeT 0e3yCIOBHOE MpaBO B paMKax jena O OaHKPOTCTBE MOJIYYUTh
YIOBJIETBOPEHUE OT LIEHHOCTU 3AJI0KEHHOTO MMYILECTBA MPUOPUTETHO IEPEL
OCTAJIbHBIMU (B TOM YHCJIE TEKYIIMMH) KPEAUTOpPaMH, MO KpailHe mepe, B
gactu 80 TMPOLEHTOB CTOMMOCTH JAHHOTO UMYyIIecTBa (€Ciau  3ajior
obecreunBaeT KpenuTHbIe obs3arenserBa — cr. 18%, m. 2 cr. 138 3akoHa o
OaHKPOTCTBE).

Takum 00pa3om, eciu 3aJOTOBBIA KPEIUTOP TMOJIyHaeT YAOBIETBOPEHUE
HE B COOTBETCTBHM C TMPOLEAYpOH, mpemaycMoTpeHHou cT. 134, 138 u 142
3akoHa 0 OAaHKPOTCTBE, a B MHAUBUAYAJILHOM MOPSAKE (B TOM YKCIIE B IEPUOIBI,
yKasaHHbIC B M. 2 1 3 cT. 61° nanHoro 3akoHa), OH B T0OOM CiIydae HE MOKET
CUMTATHCS MOJYUYUBIITUM MPEATIOYTEHUE B YaCTU Ha3BaHHBIX 80 MPOIIEHTOB.

B Hacrosmiem neie B 4acTH, Kacaroliehcs: 00beMa HEJeHCTBUTSIbHOCTH
CACIKA W TIOpSKAa TMPUMEHEHUS PECTUTYLHH, MPUMEHUMBI pa3bsICHEHUS,
u3nokeHHsle B 1. 29.3 mocranoneHus llnenyma Beicmiero ApOutpaxHOro
Cyna Poccuiickoit @enepanuu ot 23 aexadps 2010 r. Ne 63 «O HEKOTOpHIX
BOIIpOCaX, CBsi3aHHBIX ¢ mnpumeHeHuem 1. III.1 dDexpepanbHOro 3akoHa
«O HecocrositenbHOCTH (OankpoTcTBe)». [lo oOmemy mpaBuily, TpU3HAHUE
CYJIOM CJEJIKM HEICHUCTBUTEIIbHOM HE MOXET MOBJICYb YXYAIICHUE MOJOXKEHUS
3aJIOTOBOTO KpeAWTOpa B TOM 4YacTH, B KOTOPOW 00S3aTENbCTBO OBLIO
npekpaimieHo 0e3 mpu3HakoB mpeanouteHus. Ilpy  3tomM B ciydae
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HCBO3MOJXHOCTH  OCYHICCTBIICHUA HaTypaHBHOﬁ pPECTUTYOIUHM B  paMKax
IMPUMCHCHUA HOCJ'IGI[CTBI/Iﬁ HGHGﬁCTBHTGHBHOCTH CACIIKM C 3aJIOIroOBOI'O
KpcanuTopa  B3bICKHBAIOTCA JCHCKHBIC CpcacCTBa  TOJIBKO B  pasMepe
06H3aTeHBCTB, MOralmcHHLIX C IMPCAIIOYTCHUCM.

Onpeoenenue Ne 305-2C17-3098 (2)

21. Cpox HCKOBOW JaBHOCTH 1O TPeOOBAHUIO O TMPHUBJICYEHUHU
KOHTPOJIMPYIOLIEro JIMNA K CyOCHIMApHOH OTBETCTBEHHOCTH IO J0JIram
AOJIKHUKA-0aHKPOTa, MO 001lIeMYy NPAaBWJIYy, HAYMHAET Te4Yb C MOMEHTA,
KOIAa [JeiCTBYIOIIMI B HHTEpecax BCeX KPeAUTOPOB apOMTPaKHbIN
VIPABJIAMUIA HIM KPeauTop, o00JaJaloluil IPaBoOM Ha M0AAYy
3asiBJICHUSA, Y3HAJ MJIM J0JKEH ObL1 Y3HATH O HAJIMYMU OCHOBAHMM s
NPHUBJICYEHHUS K CyOCHANAPHON OTBETCTBEHHOCTH.

YuyuThiBasi O00BEKTHBHYIO CJIOKHOCTH TOJYYEeHHS] APOUTPAKHBIM
yNPABJSIIONIAM, KPEeIUTOPAMH  OTCYTCTBYWIIMX Yy HHX HPSMBIX
0KA3aTeJbCTB TOI0, YTO JIMIO AABAJI0 YKa3aHUA NOJLKHHUKY-O0aHKPOTY M
€ro KOHTPOJHPYIOUIUM JIMIAM, CyJaMH [0J’KHA TPHHUMATHCSI BO
BHHUMAaHHE COBOKYNHOCTb COIJIACYIOIIMXCH MeEKAY C000i KOCBEHHBIX
I0KA3aTeJbCTB, C(OPMHPOBAHHASI HA OCHOBAHMHM AaHAJIN3a TOBedeHHUSs
YHOMSIHYTHIX Cy0beKTOB.

KoHKypCHBII yIipaBIstomnii JOJDKHUKA 00OpaTHIICS B apOUTPaKHBIN CY/I C
3asiBJICHUEM O TIPHBJICUCHUU A. K CyOCHIMApHON OTBETCTBEHHOCTH IO JOJTaM
JOJKHHKA.

OnpeneneHueM cyJa MepBOl MHCTAHIMM, OCTABJIEHHBIM 0€3 M3MEHEHMS
MOCTAHOBJICHUSIMHM Cy/la amNeJUISIIMOHHON WHCTAHIIMM W apOUTPakKHOTO CyJa
OKpyTa, B yIOBJIETBOPEHUH 3asiBJIeHUs 0TKa3aHo. Cynbl HCXOAWIIA U3 TOTO, YTO
KOHKYPCHBIM YNpaBISAIOMIMA HE TPEACTaBUII JI0KA3aTENbCTB Jaul A. yKa3aHUM
PYKOBOJMTEISAM JOJHKHUKA OTHOCUTEIBHO TMEPEUUCIICHUsI JICHEKHBIX CPE/ICTB
JOJDKHUKA 4Yepe3 cuera JApyroro oOHIECTBA B MEJIAX MOCIEAYIOIIET0 HUX
3auncneHusi Ha cyera A. Cyapl TakkKe NPUIUIM K BBIBOAY O MPOILYCKe
KOHKYPCHBIM  YIIPaBJSIOIIMM CpPOKa HCKOBOW JABHOCTH, KOTOPBIM CYIbI
MCYHUCIIMIIM C MOMEHTA, KOT'/1a KOHKYPCHBIN YIPaBJISIOIUNA U YITOJTHOMOYEHHBIH
OpraH y3HaJId O IEPEUYUCIICHUU JEHEXKHBIX CPEJICTB NOKHUKA Ha cueTa A.

Cynebnas xomnerus BepxoBuoro Cyna Poccuiickoit ®eneparumn
OTMEHWJIa Ha3BaHHbBIE CyJCOHbIE aKThl M HampaBuia 00OCOOJEHHBIM CIOp Ha
HOBOE PACCMOTPEHHE B CYJ IEPBOM MHCTAHLIUHU I10 CJIEIYIOUIUM OCHOBAHUSIM.

Cornacho 1. 1 ct. 200 'K P® cpok nckoBo#l JaBHOCTH MO TPEOOBAHUIO O
NpUBJICYCHUH K CyOCHIMApHON OTBETCTBEHHOCTH, IO OOIIEMY IMpaBuUiy,
HAaYMHAET T€4Yb C MOMEHTA, KOTJIa ICVCTBYIOIINN B MHTEPECAX BCEX KPEIUTOPOB
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apOUTPaXXHBIN YNPABISIIOIIMKN WM KPEAUTOP, 00Ja1al0IKil IpaBoOM Ha MoJavy
3adBJICHUS, Y3HAJl WIM JOJDKEH ObUI y3HaTh O HAJIMYUMM OCHOBAaHUM IS
OpUBJICYEHUS] K CyOCHMIAMApHOM OTBETCTBEHHOCTH — O COBOKYIHOCTH
CIIEIYIOIIUX OOCTOSITENIBCTB: O JHULE, KOHTPOIHPYIOWEM JAOKHUKA (MMEIOIIEM
(bakTUYECKyI0 BOBMOXKHOCTD J1aBaTh JOJDKHUKY O0sI3aTENIbHbIC I UCTIOTHEHHUS
yKa3aHdsd WM WHBIM O0pa3oM OIpeNessTh €ro ACHCTBHs), HEMPaBOMEPHBIX
nercTBUAX (0e34eiCTBUM) JAHHOIO JIMIA, NPUYMHUBIIMX BpEd KPEIUTOPAM H
BJICKYIIUX 3a c000il CyOCHMAMapHYI0O OTBETCTBEHHOCTb, U O HEJAOCTATOYHOCTHU
aKTHUBOB JIOJDKHUKA JIJIS1 TPOBEICHMS pACYETOB CO BCEMH KPEIUTOPAMHU.

[Ipu 3TOM B J1I00OM cllydae T€YEHUE CPOKAa UCKOBOM TaBHOCTU HE MOMKET
HAa4yaTbCsl paHEEe BO3HMKHOBEHWs IIpaBa Ha I[0Jady B CyJ 3asBICHUA O
OPUBJICYEHUH K CYOCHAMApHOM OTBETCTBEHHOCTH (IIPUMEHMUTEIBHO K
HACTOSIIEMY J€dy — HE paHee BBEACHHUS NPOLEAYpbl KOHKYPCHOIO
MIPOU3BOJICTBA).

B paccmarpuBaemoM ciiydae Cy/Jpl OIIMOOYHO CBSI3aJM HA4YaJlo TEUEHMS
CpOKa MCKOBOW JIaBHOCTH C MOMEHTOM, KOI/Jia IIPAaBOMOYHOE JHMIO Y3HAJIO O
(dakTe coBeplieHUs IJIaTeXell B moib3dy A. Bompeku no3unuu cynoB, U3
JAHHOTO (pakTa HEBO3MOXKHO cJelaThb BBIBOABI HH O HENPAaBOMEPHOCTH
JNeUcTBUU A., HU O HAJIWYMU Y HEro craryca KOHE4YHOro OeHeduimapa,
BUHOBHOTO B OaHKPOTCTBE [OJDKHUKA, MOCKOJbKY B HOPMAaJIbHOM 000pOTE
IJIaTeXH, KaK MPABWIO, COBEPIIAIOTCS B CYET HMCIOJHEHHUS CYLIECTBYIOLIUX
0053aTENbCTB.

Cyabl He BBISICHWJIM, C KAKOTO MOMEHTA MPaBOMOYHbBIE JIUIA Y3HAIU WUITU
pealbHO UMEJIHU BO3MOXKHOCTb Y3HaTh 00 OOCTOSTENhCTBAX, IMOJIOXKEHHBIX B
000oCHOBaHHUE TPEOOBAHMUS KOHKYPCHOTO YIPABIISIONIET0, — 00 UMEBIIIEM, 10 UX
MHEHHIO, HEMpPaBOMEPHOM OOpalieHuu A. B CBOIO COOCTBEHHOCTh BBIPYUKH
JNOJDKHUKA B OTCYTCTBHE DPEAJIbHBIX OTHOLIEHWH, B TOM YHCJIE 3aEMHBIX, C
UCIOJIb30BaHUEM HEIOCTOBEPHOTO JOKYMEHTOOOOpOTa, KOTOpPOE MPHUBEIO K
OaHKpPOTCTBY JOJKHHMKA. [109TOMY BBIBOJ CylOB O HPOMYCKE CPOKa MCKOBOM
JTABHOCTH SIBJISIETCS MTPEXKIEBPEMEHHBIM.

Kpome Toro, pa3pemiast ciop, cybl, IO CyTH, COWIH, YTO BMEHIEMBIN A.
KOHTPOJIb HAaJ JOJDKHUKOM JIOJDKEH OBITh MOATBEPKIEH JUIIb HPSIMBIMU
JI0Ka3aTesIbCTBaMHU — UCXOJAIIMMU OT OeHepuiumapa T0KyMEHTaMU, B KOTOPBIX
coJlepKaTcsl SIBHbIE YKa3aHUs, aJpEeCOBAHHbIC OJDKHUKY, OTHOCHTEIBHO €ro
nestenbHocTH.  OIHAKO  KOHEYHbIM  OeHeduumap, HE  HUMEIOMIMMA
COOTBETCTBYIOIIUX (DOPMaTBHBIX MOJTHOMOYHI, HE 3aMHTEPECOBAH B PACKPHITUN
CBOETO cTaTyca KOHTpoJsupyromero jaumna. HaobopoT, oH OOBIYHO CKpBIBAaeT
HaJM4he BO3MOXKHOCTH OKa3aHWs BIIMSHMS Ha JOJDKHMKA. Ero oTHoOLIEHUs C
HOJIKOHTPOJIbHBIM ~ OOIECTBOM  HE  pEerjlaMEHTHUPOBAaHbl  KaKMMH-JTHOO
HOPMATUBHBIMU WJIM JIOKAJBHBIMM AaKTaMH, KOTOpbIE Obl yCTaHaBIUBAaJH
COOTBETCTBYIOILIME MPABUJIA, CTAHAAPTHI MOBEACHUs. B Takol cuTyanuu cyaam
CJIEI0OBAJI0 NPOAHAJIU3UPOBATH MOBENECHUE NMPUBJIEKAEMOIO0 K OTBETCTBEHHOCTH
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oMua U JookHUKa. O HalWyuM TMOJKOHTPOJIBHOCTH, B YACTHOCTH, MOTIJIH
CBUJETEIBCTBOBATh  CIEIYIOIIME OOCTOATENbCTBA: JCHCTBUS  HAa3BaHHBIX
CYOBEKTOB CHHXPOHHBI B OTCYTCTBUE K TOMY OOBEKTHBHBIX SKOHOMHYECKUX
IPUYMH, OHU MPOTUBOpPEYAT SKOHOMHUYECKMM HHTEpECcaM JIOJDKHHUKA M
OJTHOBPEMEHHO BEAYT K CYIIECTBEHHOMY MPUPOCTYy HUMYyIIECTBa JIMIIA,
IIPUBJIEKAEMOI0 K OTBETCTBEHHOCTH; JaHHbIE JEHCTBUSA HE MOTJU UMETh MECTO
HU TpU KAaKUX HHBIX OOCTOSITENbCTBAX, KPOME KaK IMpPU HAJUYHH
MOJYMHEHHOCTH OJTHOTO APYTOMY H T.[.

VYuutbiBass OOBEKTUBHYIO  CJIOXHOCTb  MOJIYY€HHUS  apOUTPakHBIM
YIOPABISIIONIUM, KPEAUTOPAMH OTCYTCTBYIOIIMX y HUX MPSAMBIX JT0Ka3aTeNIbCTB
Ja4d yKa3aHUH, CyJaMH JOJDKHA NPUHMMAThCS BO BHUMAHHE COBOKYIIHOCTb
COTJIACYIOIINXCS MEXKy COOON KOCBEHHBIX J10Ka3aTeNIbCTB, CPOPMUPOBAHHAS Ha
OCHOBAHUU aHAJIN3a NIOBEICHUS YIIOMSHYTBIX CYObEKTOB.

Ecnu 3anHTEpEeCcOBaHHBIE JIMLA NPUBEIIN JOCTATOYHO CEPHE3HBIE JTOBOJBI
U TPEICTaBWIN CYIIECTBEHHBbIE KOCBEHHBIC JOKAa3aTEJIbCTBA, KOTOPBIE BO
B3aMMOCBSA3M IO3BOJSIOT NpPU3HATh YOEAUTEIbHBIMU HUX apryMEHTBl O
BO3HMKHOBEHUM OTHOUIEHUH (PAKTHUECKOTO KOHTPOJII U MOJYMHEHHOCTH, B
cury cr. 65 AIIK P® Opems nokas3biBaHMs OOpaTHOrO MEPEXOJUT Ha
MPUBJIEKAEMOE K OTBETCTBEHHOCTH JIMIIO.

Onpeoenenue Ne 302-2C14-1472 (4,5,7)

22. Ecan npuYMHONA OTCYTCTBHA Y JOLKHUKA CPEICTB, T10CTATOYHBIX
JJISl MIOTallleHUs Cy/IeOHbIX PACX0/10B, ABWIHUCH HENPABOMEPHbIEe BUHOBHbIE
AeHCTBUSL ApPOMTPA’)KHOIO YNPABJIAKIIET0, 3asiBUTE]b MO Jely O
0OaHKPOTCTBe, BbIIUIATUBIINI  COOTBETCTBYKOIIIHE CYMMbl, BIIpaBe
norpedoBaTb  BO3MeEIIEHMST CBOMX YOBITKOB ¢  apOMTPAaXKHOIO
ynpasJjsiioniero. MckoBasi JaBHOCTb 10 TAKOMY TPeOOBAHUIO UCUHCIAETCS
¢ MOMEHTA, KOrja 3asiBUTe]b 00bEeKTHUBHO HMeJ BO3MOKHOCThL NOJYYHUTh
HHGOPMALMIO 0 COBOKYNHOCTH (PAKTOB: 0 MPOTUBONPABHOM PACX010BAHUU
YHOPABJSIIONIUM KOHKYPCHOH MAacChl, 0 HEI0CTATOYHOCTH OCTaBIIECH
KOHKYPCHOM MAacChl JJISl NMOTralieHusi CyIeOHbIX PacXo0B U Pacxoia0B Ha
BBIILUIATY  BO3HArpaxjieHusi  apOUTPa’)KHOMY  yIpaBjisilomieMy H
NpeabsiBJIEHUN 3asiBUTEJI0 TPeOOBAHUSI O KOMIIEHCALIMH HA3BAHHBIX
PacxoaoB 32 ero cyer.

OmnpenenenreM apOUTPKHOTO CyJa, BBIHECEHHOTO B paMKax Jelia O
OaHKpPOTCTBE apTeld, IMPU3HAHBI HE3aKOHHBIMH JCHCTBUSA KOHKYPCHOTO
YIPABJISFOIIETO JOJDKHUKA, BBIPA3HMBIIHECS B HEOOOCHOBAHHOM 3aBBIIICHUH B
2010 rogy TeKymux pacxoJ0B Ha OILIATy YCIYT MPUBICYCHHOTO YIIPABIISIOIIAM
oO11ecTna.
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OnpenenenueMm apOutpaxHoro cyga B 2014 roay KOHKYpPCHOMY
KPEIUTOPY — 3asBUTEIIO B Jiesie 0 OAaHKPOTCTBE (/1ajiee — 3asiBUTENb) OTKA3aHO
BO B3bICKAHHWU C KOHKYPCHOTO YMPABISIONIETO B KOHKYPCHYIO Maccy apTeiu
yOBITKOB, TPUYMHECHHBIX YKa3aHHBIMH JEHCTBHSIMH, BBHUAY TMPOITyCKa CpOKa
VMICKOBOW JIABHOCTH.

[locne 3aBeplieHHMs KOHKYPCHOIO IPOM3BOACTBA  OINPEACICHHUIMU
apoutpaxknoro cyga B 2015 roay ¢ 3asBUTENsI B3bICKaHBI PacXo/ibl MO JAEIY O
OAHKpOTCTBE: BO3HArpaxJIeHUE KOHKYPCHOTO YIPABJISIFOLIETO U
BO3HAIrPaXX/ICHUE TNPHUBJIICUYEHHBIX MM TPETBUX JHL. 3asBUTEIb BO3MECTHII
JTAHHBIE PACXO/IbI.

Ccbutadgch Ha TO, YTO KOHKYpPCHas Macca yMEHBIIWIACh HAa CYMMY
yOBITKOB, TPUYMHEHHBIX HEMPABOMEPHBIMU JEHUCTBUSIMH  apOUTPAKHOTO
YOPaBISAIOMIETO, YTO CTAN0 HPUYMHOM HEXBATKH CPEICTB JII BO3MEILICHUS
CyJIeOHBIX PACXOJ/IOB, 3asABUTENIbL OOpATUIICS B apOUTPAKHBINA CYJ C HUCKOM K
apOUTpaKHOMY YIIPABJISIONIEMY O B3bICKAHHHM CYyMM BBIILIAYEHHBIX 3asBUTEIIEM
Cy1eOHBIX PACXO/IOB.

B BO3paxeHHAX HA HMCK apOUTPaKHbIA YNPABISAIOMIMA cOClajicid Ha
IPOITYCK UCTLIOM CPOKa UCKOBOM 1aBHOCTH.

PemienneM cynma  mepBOM  MHCTAHIIMM ~ MCKOBBIE  TpeOOBaHUS
YIOBJIETBOPEHBI.

[TocTtaHOBJIEHHEM Cyla aneJUISIMOHHOW WHCTAHI[MU, OCTAaBJIECHHBIM 0Oe€3
WU3MEHEHUS] TIOCTAHOBJIEHUEM apOMTPAXKHOTO CyJla OKpYra, B YJIOBJIETBOPEHHH
HCKOBBIX TpeOOBaHMIl OTKa3aHO BBUAY IMPOIYCKa HCTIIOM CpOKa HMCKOBOM
naBHOCTH. Cy/ibl IPUIILIN K BBIBOJY, YTO MPUYUHON YOBITKOB HCTIIA SIBIISIOTCS
JEWCTBUSI OTBETUMKA, coBeplueHHbie B 2010 roay.

Cynebnas komerus BepxoBHoro Cyna Poccuiickoit ®eneparuu
OTMEHHJIa TIOCTAHOBJICHUS CyJa aneJUISIMOHHOW WHCTAaHIIUKA U apOUTPaKHOTO
CyJla OKpyTa W HampaBuJja JIeJI0 HA HOBO€ PACCMOTPEHHE B CYyJ1 aleJUIIIIUOHHON
WHCTAHIIUY 10 CJIEAYIOIINM OCHOBAHHUSIM.

ITo o6memy npasuny m. 1 ct. 200 'K P® nauvano TeueHus cpoka MCKOBOM
JTABHOCTHU 3aBUCUT MPEXKAE BCEr0 OT TOr0, KOTJA JIMIO Y3HAJIO WU JOJIKHO
ObLJIO y3HATh O HapyLIEHWU cBoero mnpasa. CiegoBaTesbHO, A7 MPABUIBHOTO
ONpEJeNIeHUs] Hayaia TEYEHHUs CPOKa MCKOBOM JaBHOCTH HEOOXOAMMO B TOM
qyucjae OMNpeAenTh, Kakoe HMEHHO MpaBo oOOpallarIierocs 3a cyacOHOM
3aIlMTOM JIWIIA HAPYILIEHO B TOM WJIM MHOM CIIy4ae.

MomeHTsl  moJlydeHHs UCTHOM  (3asBUTeNeM) HHpopManuu 00
OMPENICJICHHBIX JEUCTBUSAX OTBETUMKA U O HAPYUIEHUHU ITUMHU JIEUCTBUSMH €O
nmpaB MOTYT He coBmaaaTh. [Ipy TakoM HECOBMAJIEHUM HCKOBas JaBHOCTH
HCUYUCIISIETCS] CO JIHSI OCBEJOMIICHHOCTH HCTIA (3asIBUTEJISI) O HETATUBHBIX JJIS
HEro MOCJIC/ICTBUSIX, BEI3BAHHBIX MOBEJCHUEM HAPYIIUTENS.

OOpamiasich ¢ 3asBIEHHEM O BO3MEIICHUHM YOBITKOB B paMKax Jena o
OankporctBe aprtenu B 2014 ropxy, 3adBuTENb, ACHCTBYST B HHTEpecax
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IPaXKIaHCKO-TIPABOBOTO  COOOIIECTBA, OOBEAUHSIONIETO BCEX KPEAUTOPOB,
roJiaraji, 4ro B pe3ysibTare He0OOOCHOBAHHOTO 3aBBIIICHUS TEKYIIMX PACXO/0B
Ha OIUIaTy YCJIYr TNPHUBJIIEYEHHOTO JIMIIA T[OCTpaJald HWHTEPEChl JTAHHOTO
COOOIIECTBA, YTO BHIPA3WIOCH B HEBO3MOXXHOCTH Hauboyiee MOJHOTO
norameHus: TpeOOBaHU KPEIUTOPOB.

[IpeabsiBiasis UCK MO HACTOSIIEMY €Iy, 3asiBUTENb HPECIEIOBAI 3aAIIUTY
JpPYroro MaTepUadbHOTO HWHTEpECa, 3aAKIIYAIOMErocs B MUHUMU3ALMH
COOCTBEHHBIX PACXOJ0OB — CYyIEOHBIX pPacxoJOB M pacXxoJ0B Ha BbILIATY
BO3HArPaX/JICHUs apOUTPAKHOMY YIIPABISIONIEMY, OTHECEHHBIX Ha 3asBUTENS
Ha OCHOBaHMH II. 3 cT. 59 3akoHa 0 0aHKPOTCTBE KaK Ha KPEAUTOPA C OCOOBIM
CTaTyCOM.

3asBUTENb MO Jeiy O OaHKpPOTCTBE OOBEKTHBHO HMEET HHTEPECHI,
BBIXO/SILIME 3a PAMKH HHTEPECOB OOBIYHOTO KpeauTtopa. Tak, OCHOBHOM
UHTEpPEC KPEAUTOPA COCTOMT B MOJYYECHHH U3 KOHKYPCHOM MAcChl JEHEKHBIX
CPEICTB B CYET IOTalIeHUs 00s3aTeNbCTBA JODKHUKA (MHTEpEC B MPUPOCTE
UMYILIECTBA KPEAUTOPA 3a CYET KOHKYPCHOM Macchl). MIHTEepec ke 3aaBUTEIs 110
Jeny 0 OaHKPOTCTBE, TOMUMO 3TOT0, COCTOUT U B TOM, YTOOBI Ha HEro HE ObUIH
NEPEJIOKEHbl HETaTUBHBIE IOCIEACTBUS HEXBAaTKU y JOJDKHUKA CPEACTB Ha
(YHaHCUpPOBaHUE TMPOLEAYP HECOCTOATEIBHOCTH (MHTEpEC B HEIONMYLIECHUU
YMEHBUIEHUSI UMYILIECTBEHHOW MAcChl 3asiBUTEINS B PE3YJIbTaTe MHULUMUPOBAHUS
UM Jiesia 0 OaHKPOTCTRBE).

O mHapymeHuu TmpaBa 3asgBUTENS MO Jedy O  OaHKpPOTCTBE
(0 mocsraTenbCTBE HAa YK€ MMEIOIIEECs Y 3asBUTENSI MMYIIECTBO) IMOCIEIHUM
JIOJKEH Y3HAaTh B MOMEHT, KOT/1a OH OObEKTHUBHO UMEJ BO3MOXKHOCTh MOJyUUTh
UHPOPMAIIMI0O O COBOKYIMHOCTH (DaKTOB: O MPOTHBONPABHOM PACXOJO0BaAHUU
YOPABJSIFONIMM  KOHKYPCHOM  MacCchl, O HEIOCTaTOYHOCTH OCTaBILEUCS
KOHKYPCHOM Macchl JJsl TMOTalIeHHUs] CyJeOHBIX pPACXOJI0OB M pacxoioB Ha
BBIIJIATY BO3HArpakJeHUsi apOUTPa)KHOMY YIPABISIOIEMY U O MPEIbABICHUU
3asBUTENIO TPEOOBaHMS O KOMIIEHCAIIUK HA3BAHHBIX PAcX0JI0B 3a €ro CUerT.

CrnenoBaTenbHO, OCHOBAHMM JUIsl MPU3HAHUS CPOKA HMCKOBOW JaBHOCTH
NPOMYIIEHHBIM 10 MOTHUBAaM, NPHUBEACHHBIM CyJaMHU  amneJISiUOHHOM
WHCTaHIIUU U OKPYTa, HE UMEJIOCh.

B paccmarpuBaemMoM ciydae B IIEHY MCKa 3asiBUTENb BKIIIOUMII JBA BHJIA
CBOMX 3aTpaT: BO-TIEPBBIX, CYMMBbI, B3bICKAHHBIE C HETO B IMOJIb3y apOUTPAKHOTO
VOPABJISIIONIETO B KayeCTBE €ro BO3HATPaXIEHHUsS; BO-BTOPBIX, CYMMBlI,
B3bICKAHHBIE C YIOJIHOMOYEHHOTO OpraHa B MOJIb3Yy JIML, MPUBICYEHHBIX IJIS
oOecrniedyeHus MPOBECHUS MpoIeyp OaHKPOTCTBA.

B ortHomenun mnepBoro Bupa 3atpar CyneOHas KOJUIETHsT OTMEYaeT
cienymoee. Eciu Bo3noxkeHre Ha 3asiBUTENS 110 Jelly 0 OaHKPOTCTBE PacXo/0B
Ha BBIUIATY BO3HATPaXKIEHUS apOUTPAXHOMY YMPABISIOUIEMY BBI3BAHO
HENPaBOMEPHBIM  PAcXOJ0BaHUEM CaMUM apOUTPAKHBIM  YNPaBISIOLIIM
KOHKYpPCHO# Macchl, 10 00IeMy MpaBuily, 3allluTa COOTBETCTBYIOIIErO MpaBa
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(uHTEepeca) 3asgBUTEINS JTOJDKHA OCYIIECTBISITHCA Yepe3 M0/1auy UM BO3PaKeHHIM
CO CCBUIKOW Ha HEJOMYCTHUMOCTh M3BJIECUYEHUS YIPABISIONIUM MPEUMYLIECTB U3
CBOET0 HE3aKOHHOTO WJIM HefoOpocoBecTHOro noseneHud (m. 4 cr. 1 'K POD).
Takue BO3paskeHUs! AOJKHBI ObITh MOJAHBI 3aIBUTEIIEM M PACCMOTPEHBI CYJIOM
IpU Pa3pelICHUH XOJaTaiicTBa apOUTPAKHOTO YIMPABIIOMIETO O B3BICKAHHH
BO3ZHArPaXX/ICHUS C 3asIBUTENS 1O ey 0 OaHKPOTCTBE.

[IpuMeHUTENBHO K HACTOAIIEMY Je€dy 3asBUTENb IOCJE 3aBEPIICHUS
KOHKYPCHOTO IPOM3BOACTBA B OTHOIICHWHM apTeld IMpU Pa3pelieHUH
TpeOOBaHUS O B3bICKAHMHM BO3HArPAXKACHHUS] KOHKYPCHOTO YIPABISIONIETO MOT
BO3pa)kaTh MPOTUB BO3JI0KEHUS HA HETO JAHHBIX PAacXoJI0OB B IMpeJenax CyMM
OPUYMHEHHBIX  KOHKYPCHBIM  YIOPAaBISIOIIUMM  YOBITKOB, yKa3blBasg Ha
HEOOXOJMMOCTh OTKa3a B YJOBJIETBOPEHUH TpPEOOBaHUS YIPABISIOLIETO.
[To cMbICcily pa3bsiCHEHU, N3TI0KEHHBIX B a03alle TPETheM M. 5 MOCTaHOBJICHUS
[Inenyma Bsicmero Apourpaxuoro Cyna Poccuiickoir ®enepanuu ot
25 nexabpss 2013 1. Ne 97 «O HEKOTOpBIX BOIpOCAaX, CBSI3AHHBIX C
BO3HArpa)x/JaeHueM apOUTPaKHOTO YIPABISIIOIIETO MpU OaHKPOTCTBE», €CIH
BONIpoC  (BO3pa)K€HWE) O CHIDKEHWHM BO3HArpaXAeHUs  apOUTPaKHOTO
VOPABISIIONIETO  HE  OBUI  PacCMOTPEH  CyAOM TMpU  YCTAaHOBJICHHH
COOTBETCTBYIOILIETO BO3HArPaXKJACHMs, Yy4acTBYIOIIEe B Jeie O OaHKpOTCTBE
JUIO0 BIOpaBe MOTpeOOBaTh OT YIPABISIOIIEr0 BO3BpaTa COOTBETCTBYIOIIEH
YaCTH BBIIJJAYEHHOM €My CyMMbl. TakuM o0pa3om, B 3TOM YacTu He
UCKJIIOYaJach BO3MOXXHOCTh TMPEABSBICHHUS 3asBUTENIEM HCKa O BO3Bpare
YIOPABJISIIOIIUM CyMMbI BO3HArPaXKI€HHS 3aBUTEIIIO.

B otHomenun BrOporo Buaa 3atpaT CyneOHas KOJJIETHUS HCXOAUT W3
cienyromero. IIpu paccMoTpeHnrn 000COOJEHHBIX CHOPOB O B3BICKAHUU C
YIOJIHOMOYEHHOI'O OpraHa B MOJIb3y TPETBUX JIMI] BO3HAIPAXKIACHUS 3a YCIYTH,
OKa3aHHbIE MU B MpoLeAypax OaHKPOTCTBA, 3asBUTEIb B KAUECTBE BO3PAKECHHUSI
B INPUHLHWIE HE MOI CChUIAThCA HAa BHYTPEHHHE OTHOILICHMS KpPEIUTOPOB C
apOUTPaXHBIM  YIPABIIAIONIMM, KACaloIIUEcs MPEeAbIAYIIEr0 pacXoJ0BaHMs
KoHKypcHOM macchl (1. 3 c1. 308 I'K P®). IlosTomy B JaHHOI YacTu B paMKax
YIOMSIHYTBIX O0OOCOOJICHHBIX CIHOPOB PacXo/bl B JIIOOOM ciiydae MOAJIEKAIH
B3BICKaHUIO C 3asgBUTeNd. [lpu 3TOM Takoe B3bICKAHME HE OCBOOOXKIAIO
BUHOBHOE JIMLIO OT BBIIUIATHl 3aBUTENI0 KOMIIEHCAIIMM B BO3MEIICHHE
BO3ZHMKIINX YOBITKOB.

Takum 00pa3om, 3asiBJIEHHOE B HACTOSIIEM Jelie TpeOOBaHUE O BO3BpaTe
YOPABJISIIONIMM  TIOJ[yYeHHOTO WM BO3HArpaXIE€HHUsT U O MOCIEAYIOIIEM
NIEPEJIOKEHUU HAa HETO PAacXOJ0B HA OIUIATY YCIIyT IPUBJIEYECHHBbIX JuL (1. 1 u
3 ct. 59 3akoHa 0 GaHKPOTCTBE) KaK Ha JIMIIO, BHHOBHOE B HEJOCTATOYHOCTH
CPEICTB JOJDKHMKAa Ha MX IOKPBITHE, SBISETCA JOMYCTUMBIM CpPEICTBOM
npaBoBoii 3amuThl (1. 1 cT. 393 'K PD).

Onpeoenenue Ne 310-2C17-13555
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Ilpakmuka npumeHnenus 3aKOHOO0AmMenbCMeEa 00 oxpane 00beKmos
KYIbMYPHO20 HAcCeous

23. 3aKOHOATEJILCTBO CBSI3bIBAET BOZHUKHOBEHHE M TpeKpalleHHe
005132aHHOCTH IO COXPAHEHHMIO 00bEKTAa KYJbTYPHOI0 HacJjeausi (OXpaHHOe
00513aT€/ILCTBO) €  HAJMMYMEM Yy cy0Obekra JTOH  003aHHOCTH
COOTBETCTBYIOLIEI0 BEIIHOI0 WM 0083aTeJIbCTBEHHOI0 NMPaBa HA AaHHBIN
00BbeKT.

JlemapTaMeHT KyJbTypHOrO Hacieauss ropojga MockBel (manee —
JenapTaMeHT) oOpaTwicsd B apOMTpPakHbIM CyJ C HCKOM K ¢eaepaibHOMY
rOCy/lapCTBEHHOMY YHUTapHOMY MpPEANpPUATHIO (lajgee — MpearnpusIThe) u
denepanbHOMY TOCYAApCTBEHHOMY OIOJKETHOMY YUYpEXKICHHIO (Janee —
yUpexKJIeHHEe) 00 00s3aHUM TMPOBECTH PabOTHI IO COXPAHEHHIO OOBEKTa
KyJIbTYPHOTO Hacieaus (1nanee — 00beKT).

B BO3pakeHMSIX Ha UCK NPEINPUSATUE YKA3aJI0 Ha TO, YTO Ha OCHOBaHUU
pacnopsbkenus TepputopuanbHOro ympasieHuss PocumymiectBa B ropoje
Mockse ot 30 ampems 2015 r. Ne 270 ynoJIHOMOYEHHBIH OT HWMEHH
COOCTBEHHHMKA OPraH MPEKPATUJI paHee CYIIECTBOBABILIEE Yy MPEANPUATHS TIPABO
XO035MCTBEHHOI'O BEJICHUS, 3aKPEIUB €ro Ha MpaBe OMNEPAaTUBHOIO YNPABIICHUS
3a yupexaenuem. [lo akty nmpuema-nepegaun ot 26 anpens 2016 r. oObekT
nepenad B rocyaapcTBeHHYr0 ka3Hy Poccuiickonn ®epepauun. CBeaeHHs o
IIPEKpaICHUH npasa XO035IUICTBEHHOT O BEJICHUS MpEeaIpPUATUS
3apeructpupoBanbl B EI'PII 19 mas 2016 r., a 0 BO3HUKHOBEHUH IIpaBa
OTIEPATUBHOTO YIPABJICHUS YupexaeHus — 26 oktsaops 2016 r.

Pemenunem cyaa mnepBOd HWHCTAHLIMM, OCTaBJIEHHBIM 0€3 H3MEHEHMs
MOCTAHOBJICHUSIMHU Cy/la amNeUISIIMOHHOW HWHCTAaHIIMU U apOUTPaXHOTO Cyna
OKpyra, HCKOBble TpeOOBaHUS K MPEANPHUSITHIO  YJIOBJIETBOPEHbI, B
YIOBJIETBOPEHUH HCKA K YUPEKICHUIO 0TKa3aHO. Cyabl UCXOIUIH U3 TOTO, YTO
OOBEKT HAxXOJIUTCA B HEYAOBIECTBOPUTEIILHOM COCTOSIHUM, MPEANpUsATHE
ABJISUIOCH  MOJb30BaTeleM OOBEKTa B  CHOPHBIA MEepuoja Ha  TpaBe
XO34MCTBEHHOTr0 BeleHus, B 2014 rogy npeanpusiTue u riaBHbIA MHCIEKTOP B
00JIaCTH TOCYAApCTBEHHOW OXpaHbl OOBEKTOB KYJIbTYPHOTO HAcCIEAUsi ropoja
MOCKBBI 3aKIIOUYWIA OXpPaHHOE O00SA3aTENbCTBO, KOTOPOE MPEANPUSITHEM HE
UCITIOJIHSETCS.

Cynebnas xomneruss Bepxosuoro Cyma Poccuiickoit ®eneparuu
OTMEHHJIa Ha3BaHHBIC Cy/eOHbIE aKThl M HalpaBuja JIeJI0 Ha HOBOE
pPacCMOTpPEHHUE B CyJ IEPBOM MHCTAHLMU MO CIAEAYIOIIMM OCHOBAaHUSM.

B cootserctsun ¢ 11. 1 ct. 47° deepanbHoro 3akoHa ot 25 mioms 2002 r.
Ne 73-03 «O0 o0BekTax KyJbTypHOrO Hacieaus (MaMsITHUKaX HCTOPHUH U
KyJlbTyphl) HaponoB Poccuiickoii @enepaunn» (nanee — 3akoH Ne 73-D3)



66

oXpaHa OOBEKTOB KYJbTYPHOIO HacleAus OOECHeYMBAETCS B TOM YHCIIE
3aKJIIOYEHUEM OXPAHHOTO 00s3aTeIbCTBA O0BEKTa KYJIBTYPHOTO HaCIEAMs,
peayCMaTpPUBAIOIIETO  OIpeeieHHbIe TpeOOBaHMs, HaNpaBlIEHHbIE Ha
COXpaHEHHE, COJIepKaHWE W WCIOJIh30BaHHE OOBEKTa B Cllydae YIrpO3bl
yXYIIIEHUsT ero coctostHus. lIpuBeneHHasi cTaThsl yCTAHABIMBAET TAKKE HE
TOJIBKO TpeOoBaHWS K (OpME OXPAaHHOTO OO0S3aTEIBCTBA, MOPSIAOK €ro
YTBEPXKICHHUS, MEPONPHUATHS, TMOMJIEKAIIME BKIIOUCHUI0O B  OXpaHHOE
00s3aTENILCTBO, a TaKXKe TMpeAyCMaTpuBaeT Kpyr JHIl, Ha KOTOPBIU
oopMIICHHEM OXPAaHHOTO OO0S3aTENhCTBA JIOJDKHBI  OBITh  BO3JIOKCHBI
COOTBETCTBYIOIIKE 00s13aHHOCTU. [Ipr 3TOM 00513aHHBIM JIMIIOM MO UCTIOJHEHUIO
MPETYCMOTPEHHBIX B OXPAHHOM 00s3aTE€IHCTBE MEPONPUITHI SBISICTCS JIUIIO,
oOnajaroree ornpeaeIieHHBIMU TOJITHOMOUUSIMU B OTHOIIICHUH TaKOTO OOBEKTA.

Tak, B coorBeTcTBUHM C II. 11 cT. 47° 3akona Ne 73-D3, ecnu MHOE HE
YCTAaHOBJICHO JAHHBIM IIyHKTOM, OXpaHHOE 00s3aTeIbCTBO  MOJJICKHUT
BBITIOJIHEHUIO (DU3UYECKUM WM HOPUAMYECKUM JIUIIOM, KOTOPOMY OOBEKT
KYJbTYpPHOTO HACII€[IUs, BKIIOYEHHBIA B pEECTp, NPHUHAMJICKUT Ha IPaBe
COOCTBEHHOCTHU, B TOM UYHCJI€ B CIydae, €CIU yKa3aHHbIH OOBEKT HAXOJIUTCA BO
BJIQJICHUM WJM B MOJB30BAHUM TPETHErO JHUIA (TPEThbUX JIMI]) HA OCHOBAHUU
rpakJIaHCKO-TIPaBOBOr0 J0roBopa. B ciywae, eciu OOBEKT KyJIbTYpPHOTO
Haclleus, BKJIIOUCHHBIA B peecTp, MPEAOCTaBJICH Ha NpaBe XO3SUCTBEHHOIO
BEJICHUSI JTMOO OMNEPATUBHOIO YIMPABJICHUS YHUTAPHOMY MPEANPUATHIO WIIU
VUPEKIICHUIO, OXpPaHHOE 0053aTEIbCTBO MOJJIEKHUT BBIMOJHEHUIO YHUTAPHBIM
NpeAnpUsITUEM WU YyuypexkacHueM. B ciydae ecium OOBEKT KyJIbTYpPHOTO
HacJIeIMsl, BKIIOUYEHHBIN B peecTp, HAXOJAUTCS COOTBETCTBEHHO B (peiepaabHOi
COOCTBEHHOCTH, TOCYIAApPCTBEHHOM COOCTBEHHOCTH CyObekTa Poccuiickoi
denepanvy, MYHHUIIMNAIBHOW COOCTBEHHOCTM U HE TIEpelaH Ha IMpaBe
XO35UCTBEHHOTO BEACHHS JIMOO OIMEPAaTUBHOTO YIPABJICHUS YHUTAPHOMY
OPEANPUATAIO WM  YYPEXKICHUIO JMOO HE TepenaH B 0OE€3BO3ME3THOE
mojb30BaHue, OT uMeHH Poccuiickoii depeparuu, cyowbekta Poccuiickoit
deneparuy, MYHHUIIMIAIBLHOTO  OOpa3oBaHUsS  OXpPaHHOE  00S3aTeNbCTBO
MOJJIC)KUT BBIMOJHEHUIO (ellepalibHbIM OPTraHOM HCIOJHUTEIBHOM BJIACTH,
OpraHOM UCHOJIHUTEIBHOM BiacTu cyobekTa Poccuiickoit denepanuu, opranoMm
MECTHOTO  CaMOYIpPaBJICHUS,  YIOJHOMOYEHHBIMH Ha  OCYIICCTBIICHUE
MOJTHOMOYHUM COOCTBEHHUKA COOTBETCTBYIOIIETO MMYyIIeCTBA. B ciydae eciu
OOBEKT KYJIBTYpPHOTO HaCJeIus, BKJIIOUCHHBIM B PEECTp, HaAXOIUTCSA
COOTBETCTBEHHO B  (elepanbHOM  COOCTBEHHOCTH,  TOCYAapCTBEHHOU
coOcTBeHHOCTH  cyObekTa  Poccmiickoit ~ denmepanuu, MYyHHUITUTIATHHON
COOCTBEHHOCTH, HE TMepeJaH Ha TMpaBe XO3AWCTBEHHOTO BEICHUS JHOO
OMNEPATUBHOIO YIPABJICHHUS YHUTAPHOMY MPEANPUITHIO WIH YUPEXKICHUIO, a
nepeaan B 0€3BO3ME3THOE MOTH30BaHNE HA OCHOBAHUHU TPAXKITAHCKO-TIPABOBOTO
JIOTOBOPA  OPUAMYECKOMY JIMI[y, OXpPaHHOE O00s3aTeIbCTBO  IOMJICKHUT
BBITIOJTHEHUIO TAKUM JIUIIOM.
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IIpu 3Tom 1. 13 cT. 47° 3akona Ne 73-D3 IIPEyCMOTPEHO, YTO B Cllyyae,
€cliM K MOMEHTY I[iepexojila TpaBa BIIQJICHUS B OTHOUICHUU OOBEKTa
KyJIbTYpHOTO Hacienus o(OpMIICHO OXpaHHOE 0053aTelbCTBO, OOS3aHHOCTD
HOBOT'O BJIaJieblla [0 BBIIOJIHEHUID TaKOr0 OXPAaHHOTO 00s3aTesbCcTBa
BO3HMKAaeT C MOMEHTa TepexoJa K HEMy TMpaBa BIAJICHUS OOBEKTOM.
Nmy1tiecTBeHHBIE OTHOIIICHHUS, BO3HUKAIOIIWE npu COXpaHECHUH,
UCIIOJB30BaHUMU, TOMYJApU3aALUM U TOCYJIapCTBEHHON OXpaHEe OOBEKTOB
KyJbTYpHOTO Hacjienus (MaMsITHUKOB HCTOPUUM M KYJIbTYphl) HapOJIOB
Poccuiickonn @enepanuu, peEryJupyrOTCS TPaKJIaHCKHM 3aKOHOJATEIILCTBOM
Poccuiickoit denepannn ¢ y4eToM OCOOEHHOCTEW, YCTAHOBJICHHBIX JIaHHBIM
3akoHOM (11. 3 cT. 2 3akoHa Ne 73-D3).

Bonee Toro, ykaspiBas Ha MPaBOBYIO MPUPOY OXPAHHOTO 00sI3aTEIHCTBA
KaK MPaBOOTHOUIEHUS MO MOJAPANY, CyAbl HE yunu conepkanue m. 1 ct. 702
['K PO, onpenenstomeil cojepkaHue TMpaB M O0A3aHHOCTEH CTOPOH TIO
JOTOBOPY MOJApsANa, a TakKXe TO, YTO CIOPHBIE OTHOIICHUS SIBIISIIOTCA
0€3BO3ME3IHBIMH, TPEANPUATHE JOHKHO OBLJIO BBIMOJHUTH MEPOTNPHUSATHUSA,
yKa3aHHbIC B MPUJIOKEHUHU K OXpPaHHOMY 00s3aTEILCTBY HE /I JeMapTaMeHTa,
a B IEJISIX COXPAHEHMS HMYIIECTBA, HAXOJSIIETrOCsd Y HEro BO BIAJCHUU U
ABJIAIONIETOCS OOBEKTOM OCOOOH OXpaHbl, UCIOJHSS MPU 3TOM MyOJIUYHYIO
00513aHHOCTb, YCTAHOBJICHHYIO 3aKOHOM 00 OOBEKTaxX KYJIbTYpHOI'O Haclelnus,
KOHKPETU3UPOBAHHYIO B 3TOM JJOKYMEHTE.

Takum 00pa3oMm, y4duThIBas yCTaHOBJIEHHbIe 3akoHOM No 73-D3
OCOOCHHOCTH PEryJIMPOBAHUS OTHOIIEHUM, CBSI3AHHBIX C OXPaHON MOJIO0OHBIX
00BEKTOB, 00A3aHHOCTH IO OCYIIECTBICHUIO KOTOPOUM BO3JIOKEHA 3aKOHOM Ha
JIM1I, UMEIOIIMNX TIPeyCMOTpeHHbIE 1. 11 CT. 47° 3akomna Ne 73-®3 IpaBa 1o ux
BJIQJICHUIO Y UCTOJb30BAHUIO, CYIbl IPY YOBJIETBOPEHUHU UCKA M0 HACTOSIIEMY
Jely JOJDKHBI ObUIM  TMPOBEPUTH HATWYME OCHOBAaHUW JJII  BO3JIOKEHUS
COOTBETCTBYIOIIUX OOS3aHHOCTEH Ha MpEANpHUATHE KaK Ha JIUI0, UMEIoIee
BEII[HbIE WJIM 00s3aTeIhCTBEHHbIE MMpaBa Ha yKa3aHHBIM 00BekT. Ilpu sTOM
HAJIeJICHUE 3TUMU TpaBaMu B cooTBeTcTBUMU ¢ mm. 1, 2 cr. 209 'K P®D
OCYUIECTBIISIETCS COOCTBEHHMKOM OOBEKTA.

B cuiy npuBenenHbix nonoxxkeHuid 3akoHa Ne 73-D3 BBIBOABI CYJ0B O
TOM, YTO, MOCKOJIbKY YCJIOBUSI OXPAHHOTO 00s13aTEJIbCTBA HE ObLIM UCITOJTHEHBI
NpeANpUsTAEM, OHO OCTaeTcs OO0sS3aHHBIM JIMIIOM II0 OCYIIECTBJICHHUIO
NPEAYCMOTPEHHBIX UM MEPONPUSATHN 10 TIOJIHOTO WX BBIMOJHEHUS, HE
COOTBETCTBYIOT MPUBEICHHBIM IMOJ0KEHUSIM Ha3BaHHOTO 3aKOHA.

Onpeoenenue Ne 305-2C17-17543

Cnopbl, 603HUKawuiue u3 00a3amenbcmeeHHbIX npaeoomnomenuﬁ
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24. TlokynaTejib He BIpPaBe IOJHOCTBI) O0OTKA3aThCsl OT OILIATHI
TOBapa, MOCTABJEHHOr0 0e3 HeO0XOAUMOIl JOKYMEHTAUMHU, €CJIH OH He
3asiBUJI 00 0TKAa3e 0T TAKOI0 TOBapa mo npasuiam ct. 464 I'K PO.

OO6miecTBoM (TOKyMaTenb) W 3aBOJAOM (TIOCTABINMK) OBLT 3aKIIOYEH
JIOTOBOP MOCTaBKHU 000PYAOBAHUS.

CoracHo yclI0BHSM JIOrOBOpa IJIATEXKH 3a MOCTaBIEHHOE 000pyAOBaHUE
OCYILECTBIJISIIOTCSL TIO3TATHO IO MEpEe MOCTaBKU MapTuu oOopynoBanus. Jlis
MOJTYYEHHUSI TIJIaTeXka, MOCTABIIMK MPEJICTABISIET JOKYMEHTBI K 000PYA0BaHUIO,
MPEAYyCMOTPEHHBIC MPUIIOKEHUEM K JIOTOBODY.

O6opynoBanue ObLIO MOCTABJICHO U CMOHTHUPOBAHO.

Ccblnasich Ha HEOIIaTy TOBapa, MOCTABUIUK OOpaTHIICS B apOUTPaKHBIN
CY/Jl C UICKOM K MOKYIATEI0 O B3bICKAHUU MTOKYITHOM IICHBI.

B Bo3pakeHHsX Ha MCK MOKyMHaTesb yKa3ajdl Ha TO, YTO TMOCTaBIIUK HE
nepeaan eMy JTIOKYMEHTHI K 000py/I0BaHUIO, IPEAYCMOTPEHHBIC MTPUIIOKEHUEM K
JIOTOBODY.

PemienneM cyna mnepBOil WMHCTAHIIMU, OCTaBJICHHBIM 0€3 W3MEHEHUS
MOCTAHOBJICHUSIMU CyJla ameUIIIUOHHOM WHCTAHIIMK U apOUTpakHOTO cyja
OKpYTa, B YJOBJIECTBOPEHUHU UCKA OTKA3aHO.

Cynebnas koserusi BepxoBHoro Cyma Poccuiickoii ®eneparuu
OTMEHHWJIAa Ha3BaHHbIE Cy/neOHbIE aKThl W HalpaBWia JeJ0 Ha HOBOE
pacCMOTPEHHUE B CY/]l IEPBOM MHCTAHIIUU T10 CJIEAYIOIIMM OCHOBAHUSIM.

B cuny m. 1 cr. 464 T'K P®, ecium mpoaasel] HE MepemacT WU
OTKa3bIBAETCA MEPeNaTh MOKYMNATEI0 OTHOCSIIHUECS K TOBAPY MPUHAIICKHOCTH
WM JOKYMEHTBI, KOTOPhIE OH JIOJDKEH IepefaTh B COOTBETCTBUU C 3aKOHOM,
WHBIMHU TIPAaBOBBIMH aKTaMU WJIM JOTOBOPOM KYIUTU-TIpojaxu (1. 2 cT. 456),
MOKyNaTeNb BIPaBe HA3HAUYUTH €My pa3yMHBIM CpPOK Uil HMX Tepelayu.
[Iynktom 2 cr1. 464 T'K P® npeaycMoTpeHo, 4YTO B cilydae, KOraa
MPUHAIICKHOCTH WM JOKYMEHTBI, OTHOCSIIMECS K TOBapy, HE TIepeaHbl
MIPOJIABIIOM B YKa3aHHBIN CPOK, MOKYIMATeNb BIIPaBe O0TKA3aThCs OT TOBapa, €CIH
WHOE HE MPEIyCMOTPEHO IOTOBOPOM.

B cutyanuu, xoraa rno ycioBusiM JOTOBOpa TOBAp JIOKEH MOCTABISATHCS
nmo mnpaBwiam 0. 2 cr. 456 I'K P® oagHOBpemeHHO ¢ mniepenauei
COOTBETCTBYIOIIEH JTOKYMEHTAIlMU, MOCTABIIMK HE BIpaBe B OJHOCTOPOHHEM
MOPSAKE 0TKA3aThCsl OT UCTIOJIHEHUS ATOTO 00sI3aTeNIbCTBA, TOCKOIBKY B JAHHOM
CJIy4ae HaCTYIArOT MOCJIEACTBUS, yCTaHOBJIEHHbIE CT. 464 'K PO.

Takum 00pazoM, MOKyIaTeab HE BIPABE OTKA3aThCsl OT OIUIATHl TOBApa,
MOCTaBJIEHHOTO 0€3 He0OXOIUMMOM TOKYMEHTAIMH, €CJIM OH He 3asBHJI 00 OTKa3e
OT Takoro ToBapa no npasuiaM cT. 464 'K PO B cBs31 ¢ HEBO3MOKHOCTBIO UITN
3aTPyIHUTEIBHOCTBI0O  €r0  WCIHOJB30BaHUS 1O  Ha3HaueHuWto  0e3
COOTBETCTBYIOIIMNX JIOKYMEHTOB.
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O6mee mnpaBuno cr. 328 'K P®, mnospojswliiee MNpHOCTAHOBUTH
HCIIOJTHEHHWE CBOEro 00s3aTelbCTBA, €CIU MPEAYCMOTPEHHOE JOTOBOPOM
WCIIOJTHEHHUE 00s53aTeNIbCcTBA APYroMl CTOPOHOM MPOW3BEICHO HE B IIOJHOM
o0beMe, HE MOXET OBITh MCTOJKOBAHO KaK IIO3BOJISIONICE TOKYITATEIIo
HCIIOJIB30BaTh MOCTABICHHBIN 0€3 JOKYMEHTAIlUU TOBAp U HE OIJIAYUBAThH €TO.

Onpeodenenue Ne 305-2C17-16171

25. OTcyTcTBHE B TOCYJAPCTBEHHOM KAaJacTpe HeABHAKUMOCTH
CBeJleHN 0 4YacTH IepeJaBaeMoOro B apeHAy 00beKTa HeJIBMKHMOCTH He
SIBJsSIETCH  NPensATCTBMEM ISl  OCYHIECTBJIEHUSI  TOCYJAapPCTBEHHOI
perucTpanum A0roBOpPa apeH/ibl YaCTH Bellld, eCJIM MMeeTcsl MOANMCAHHbII
CTOPOHAMHU JIOKYMEHT, coJep:Kaliuii rpadguyeckoe /WM TeKCTyaJabHOE
onucaHue TOW 4YAacTH, MOJb30BaHHE KOTOPOii OyaeT oOCylIeCTBJSATHCA
apeHaaTopoM (B TOM 4YHCJIe C Y4YeTOM /AaHHBIX, COHEpPKAIIUXCH B
KaJacTPOBOM MAacCNOpPTe COOTBETCTBYIOIIEl HEIBH:KMMOCTH), M H3 ITOIO
ONMCAHUSL CJeAyeT, 4YTO IHpeAMeT JOroBOpPa apeH/Abl COIVIACOBAaH
CTOPOHAMHU.

Perucrpupyromuii opraH oTka3ajq OOIIECTBY B TOCYIapCTBEHHOM
pErucTpaIuy J0TOBOpa apeH/Ibl, COCIIaBIIMCh, Ha ab3arl gecareid m. 1 cr. 20,
ab63ar; yerBepThIil 1. 5 cr. 18, m. 3 c1. 26 denepanpHoro 3akoHa ot 21 uros
1997 r. Ne 122-®3 «O rocyaapCTBEHHOW PETHCTPALIMU MpPaB HA HEABUKUMOE
UMYIIECTBO W CHEJIOK ¢ HuUM» (mamee — 3akoH Ne 122-®3), m. 14 ct. 14
®enepanbHOro 3akoHa ot 24 uronsg 2007 r. Ne 221-®3 «O rocyaapCTBEHHOM
KaJacTpe HeABMXXHMOCTH» (manee — 3akoH Ne 221-D3) u ykazaB Ha TO, YTO
HEXKUJIOE TIOMENIEHUE, SBISIONICECS MPEAMETOM apeH[bl, BXOJUT B COCTaB
31aHUs, OJTHAKO KaJacCTPOBBIM MacmopT, O(POPMIIEHHBIA B COOTBETCTBUH C
3aKOHOAATEILCTBOM M COJIEpXKaluid  ONMUCAaHWE  TIOMEIIEHHUs,  Ha
rOCyJJapCTBEHHYIO PETUCTPALMIO HE MPEICTABIICH.

OO6mu1ecTBO 00paTUIIOCh B apOUTPAKHBIN CYJ] C 3asBJICHUEM O MPU3HAHUU
OTKa3a PErucCTPUPYIONIETO OpraHa HE3aKOHHBIM U 00 OOs3aHUM OCYIIECTBUTH
roCyJJapCTBEHHYIO PETUCTPAIMIO IOTOBOPA APEH/IBI.

PemenneM cyna mepBOl WHCTAHIMK, OCTABJICHHBIM 0€3 W3MEHEHUS
MOCTAHOBJICHUEM Cy/a amneUSIIIMOHHONW WHCTAHINH, 3asBJICHHBIC TPeOOBaHMUS
YAOBJIETBOPEHBI.

[ToctaHoBiIeHHEM apOUTPAKHOTO CyAa OKpyra pelieHue cyjaa IMepBOu
WHCTAHIIMU W TOCTAHOBJICHHE CyJa amneJUISIIMOHHON WHCTAHIIMM OTMEHEHHI, B
YAOBJIIETBOPEHUU 3aSIBJICHUS OTKA3aHO.

Cynebnas xoyuterusi BepxoBHoro Cyma Poccuiickoit ®enepanun
OTMEHMJIa TOCTAHOBJICHHE apOUTPaXXHOIO CcyJa OKpyra W oOcTaBuja 0e3
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W3MEHEHHSI PEIICHUE Cyla TMEepBOM MHCTAHUMM M IOCTAHOBJICHUE Cylaa
aneJUISIMUOHHON MHCTAHIINU 110 CJIETYIOIIUM OCHOBAHUSIM.

Cornacno 1. 1 cr. 26 3akonHa Ne 122-®D3 rocynapcTBeHHas perucTpanus
apeH/Ibl HEABMKMMOI0 UMYILIECTBA MPOBOAMUTCS OCPEACTBOM T'OCYIapCTBEHHOM
perucTpalMyd  JIOrOBOpa  apeHJbl  3TOr0  HEABMKUMOIO  MMYIIECTBA.
B cootBercTBUM C 1. 3 TaHHOW CTaThbHU B TOM CIIy4ae, €CJIM B apEHAY CHAKOTCA
3JJaHHE, COOPYKEHUE, MOMENIEHUSI B HUX WJIM YacTU MOMELIEHUH, K JIOrOBOPY
apeH/Ibl HEJBMKUMOIO HMMYUIECTBA, IMPEACTABISIEMOMY HAa TOCYIAapCTBEHHYIO
pErHCTpalvIio MpaB, NPHJIAraloTCid KaJacTPOBBIE MACIOPTa COOTBETCTBEHHO
3/JaHUs, COOPY)KEHHs M TIOMEIIECHUA C YyKa3aHUEM pa3Mepa apeHIyeMoil
mwiomaan. JloroBop  apeHAapl  MOMELIEHHS WM  YacTH  MOMELICHUS
perucTpupyercss Kak OOpeMEHEHHE IpaB apeHJ0JaTelsl COOTBETCTBYIOLIEIO
MOMEIICHHS (YaCTU TTOMEIIICHHUS ).

B cuny n. 10 ct. 33 3akona Ne 122-®3 ¢ 1 suBaps 2013 r. npencraBienune
KaJIaCTPOBOT0 MacnopTa 00bEeKTa HEJIBIXKUMOTO UMYIIIECTBA HE TPeOyeTCsl, €Ciu
KaJIaCTPOBBIN MACIOPT, IUIAH TaKOTO OOBEKTa HEABMKHUMOTO HUMYIIECTBA WM
WHOM JOKYMEHT, MNPEIYyCMOTPEHHBIM JAaHHBIM 3aKOHOM U  COJAEPIKAIIHAN
OMHMCAHWE TAaKOro OOBEKTa HEABWXKMMOTO HUMYILNECTBA, paHEE YyKe
NpeACcTaBIsIcA M ObI  MOMENIEeH B~ COOTBETCTBYIOIEE  JIEJIO
MIPaBOYCTAaHABIIUBAIOUINX JOKYMEHTOB.

B n. 9 mnocranonenusi Ilmenyma Beiciiero ApOutpaxsoro Cynaa
Poccuiickoit ®enepauun ot 17 nHosa0Ops 2011 r. Ne 73 «O06 oTAenbHBIX
BOIIPOCAaxX MPAKTHUKW NMPUMEHEHUs npaBwil ['paxkmanckoro xoxaekca Poccuiickon
denepanu 0 JOTOBOPE apeHIb» (nanee — nocranoBieHue Ne 73) pa3bsicHEHO,
4YTO, pas3pemas Croppl 00 OCMapuBaHMM OTKa3a B TOCYJAapPCTBEHHOM
perucTpanyyu JOTOBOPOB apeHbl, CyJaM HEOOXOJAMMO YYHTHIBATh, YTO, TIO
cMmpicny mn. 2, 3 c¢. 26 u n. 10 ct. 33 Ne 122-®3, npencraBieHue Ha
rOCYJapCTBEHHYIO PETHCTPAIMIO IOrOBOpPA apeH bl KaJacTpOBOIO MacnopTa Ha
oOpeMeHsieMoe apeH 10 HeIBUKMMOE UMYILECTBO HEOOXOAMMO JIMIIb B CIyYae,
€CIM TaKkoOM MacmopT paHee He ObUl TOMEIIEH B COOTBETCTBYIOLIEE [EJI0
MIPaBOYCTAHABIIMBAIOIIMX JOKYMEHTOB; OTCYTCTBHE KaJaCTpPOBOIO MaCIoOpTa
YacTH OMEIIEHUSI HE MOXKET SIBJISTHCSA 0€3yCIOBHBIM OCHOBAHHMEM JJIs OTKA3a B
roCyAapCTBEHHOW PErrCTpallii JOTOBOPA APEH/Ibl, €CIIM UMEETCS MOAIMMCAHHBIH
CTOpPOHaMHU JOKYMEHT, COJAepKaluil rpaduyeckoe W/Wiu TEKCTyalbHOE
OMMCaHWE TOW 4YacTH HEIABWKUMOW BElIW, I0JIh30BaHUE KOTOpPOMl Oyner
OCYUIECTBIISTHCS apeHAATOPOM (B TOM YHCIIE C YYETOM JAHHBIX, COACPHKAIIUXCS
B Ka/JIaCTPOBOM IMACIOPTE COOTBETCTBYIOIIECH HEIBMKUMOM BEIIU), U U3 ITOTO
OMUCAHUSA CIIEJIYET, YTO MPEAMET JJOTOBOPA aPEH/IbI COTJIACOBAaH CTOPOHAMMU.

VY cTaHOBUB, YTO B CIIOPHOM JIOTOBOPE aAPEH/Ibl YKa3aH HOMEpP MOMEILECHUS,
€ro IUIon@aab, K JOTOBOPY MPHUJIOKEH IUIaH C TpaduuecKuM OIMHMCAHHUEM,
SBJIFOIIMECS] BBIKOMUPOBKOM W3 KaJacTPOBOTO MACHOPTa, YTO IO3BOJSET C
JIOJDKHOM CTEMEHBI0 JOCTOBEPHOCTH HIACHTU(MUIIMPOBATH MPEAMET apeHIbl, W
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YUUTBHIBAsI, YTO KaJacCTPOBBIA MAcCHoOpT Ha 37aHHE, B KOTOPOM PACIOIOKEHBI
nepeaBaeMoe B apeHJly IOMENIeHHe, paHee ObUT MpEJCTaBiIeH B
PErUCTPUPYIOIIMI OpraH, CyJbl BEPHO NPUIILIM K BBIBOAY OO0 OTCYTCTBUU Y
PETHCTPUPYIOIIETO OpraHa OCHOBAaHWW i OTKa3a B TOCYJapCTBEHHOM
pEerucTpaluy yKa3aHHOTO JIOTOBOPa ApEH/bI.

Ccputagch Ha mnpuka3 MUHHCTEpCTBA 3KOHOMHYECKOTO  Pa3BUTHS
Poccuiickoit @enepannn ot 25 aBrycra 2014 r. Ne 504 (nanee — npukas Ne 504)
U Jenas BBIBOJABI O HEOOXOAMMOCTH KaJacTpOBOTO YdYeTa IepeaaBacMoro B
apeH/ly MOMEIIECHUsI U TPEICTaBICHUA B CBSI3U C 3THM HOBOTO KaJacTPOBOTO
nacrnopTa ¢ yKazaHHEM pa3Mepa €ro apeHayeMou IUIONaau, apOuTpaxHbINA Cya
OKpyra He MpHUHSUI BO BHMMAaHHE, YTO IEpeJadya B apeHJy 4YacTU HEXKUIIOTO
NOMEIEHUSI HE BENeT K MW3MEHEHHMIO XapaKTEPUCTUK TAaKoro OOBEKTa,
IPOLIEIIIETO KaAaCTPOBbIN yUeT.

Kpome Toro, ocHoBanus, npenycMoTpeHHbie cT. 16 3akona Ne 221-@3,
BJIEKYILIME HEOOXOAMMOCTh OCYIIECTBIEHHSI FOCYAapCTBEHHOTO KaJacTPOBOTO
yuera 1 0OpMJICHHS B CBSI3U C 3TUM HOBOTO KaJacTPOBOIO MAaclopTa, CyJaMu
HE YCTaHABIIMBAJIKCH.

CooTBeTcTByIOIIME pa3bsICHEHUs JaHbl B 1. 9 O630pa cyneOHON
NPAaKTUKU MO JeJiaM, CBS3aHHBIM C OCIAapHBaHHEM OTKa3a B OCYIIECTBICHUH
KaJacTpoBOro yvera, yrBepxkaeHHoro IIpesnnnymom Bepxosnoro Cyna
Poccuiickoit ®denepanuun 30 HosOps 2016 r. (mamee — OO630p), coriacHo
KOTOPOMY YYeT 4YacTH TOMEIIeHHs B I1emix (UKCAUU OrpaHUYCHHS
(oOpemeHeHus1) BEIIHOIO MpaBa IMPU COXPAHEHHHM IpaBa COOCTBEHHOCTH Ha
NOMEILEHUE B II€JIOM, PaBHO KaK y4eT MOMEUICHMs] KaK YacTU 3[aHMsl, He
OPUBOJUT K TIOABJIEHUIO HOBOTO OOBEKTa HEIBWKUMOCTH Kak OObeKTa
Ipa)X/IaHCKHUX MPaB, JIaXe €ClIi COOTBETCTBYIOIIAs MEpeAaHHas B MOJIb30BaHHUE
YacTh HEKWJIOTO IMOMEIIECHUS WM HEXWIOro 3JaHus o0jajaeT CBONCTBaMH
o0ocoOneHHOCTH U u3ojupoBaHHOcTH.  OmnucaHue  YacTu  OOBEKTa
HEABI)KUMOCTH  (ITOMEIEHHUs, 3/1aHusl) SBISIETCS JIMIIb JIOHNOJHUTENbHOM
XapaKTePUCTUKOW NaHHOTO OOBeKTa. YKa3aHHbIM MyHKTOM OO030pa yke ObLI
paspeuieH BOMPOC O TOM, YTO OTCYTCTBHE B TOCYJAPCTBEHHOM KaJaacTpe
HEJBI)KUMOCTH CBEICHHH O 4YacTH TIEpeJaBaeMoro B apeHay oObeKTa
HEABIDKUMOCTH  HE  SBIACTCS  MPEMSATCTBHEM  JUISl  OCYIIECTBJIICHHS
rOCYJIapCTBEHHOM perucTpalyu J0roBOpa apeH/abl YacTH 37aHusl (IIOMEICHHUS).
Y4yer mepegaHHON B TOJB30BaHHE YacTH OOBEKTAa HEIBMIKHUMOCTH SIBIISETCS
IpaBoM, a He 0053aHHOCTHhIO COOCTBEHHUKA WMJIM MHOTO JIMIIA, B MOJIB3Y KOTOPHIX
YCTaHOBJIEHBl WJIM YCTAHAaBIUBAIOTCA OTpaHUYEHUS (OOpEeMEHEHHE) BELIHBIX
IpaB Ha Takue OOBEKTHI HEJBUKUMOCTH.

[Tpukaz Ne 504, yrBepknas HOBbIe (hOpPMBI KaJacTPOBBIX MACIOPTOB, HE
BO3JaraeT Ha COOCTBEHHHMKOB OOBEKTOB HEABIKUMOCTH OOS3aHHOCTH IIO
3aME€HE WM M3MEHEHHI0 paHee BbIAAHHBIX WM B COOTBETCTBHH C
YCTaHOBJICHHBIMU TPaBUJIAMHU KaJacTPOBBIX MACIOPTOB M O(QOPMIICHUIO HX
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COTJIaCHO HOBBIM TpeOOBaHUSIM, B CBS3U C UYEM HEMPEICTABICHHE OOIECTBOM
KaJIaCTpOBOr0 Tacnopra, OQOPMIIEHHOTO [0 HOBOMY 00pa3ily HCXOIs U3
TpeboBanuii mpukaza Ne 504, He MOTJO CIY>KUTh OCHOBAHMEM JUIsl OTKa3a
OOIIECTBY B TOCYJapPCTBEHHON PErHUCTPAIH TIOTOBOPA apeH/IbI.

Onpeoenenue Ne 307-K1'17-18061

26. Eciu wHoe He mpeaycMOTPEHO 0TOBOPOM apeH/bl, corJjacue
apeHjonaTeass Ha caadyy uHMyHlecTBa B cyD0apeHay, 3aKperieHHoOe
CTOPOHAMH B KauyecTBe YCJI0BHUS I0r0BOPA MPH €ro 3aKJII0YeHNH, He MOKeT
ObITh 0TO3BAaHO apeH]0/iaTejleM B OJHOCTOPOHHEM MOpPs/iKe 0e3 BHeCEeHHs
M3MEeHEeHUI B I0roBOP 10 NMPaBUJIaM FPakKIaHCKOr0 3aKOHOAATe/IbCTBA.

O6mectBo (apenmonarens) v (pupma (apeHIaTOpP) 3AKIIOUUIU JIOTOBOP
apeHbl HEXKHUJIOTO TMOMEIICHUS], YCIOBUSIMU KOTOPOTO MPEAYCMOTPEHO IMPaBO
apeH/1aTopa c1aBaTh apeHJ0BaHHOE MOMEIIEHUE B CyOapeHay.

BrocneacTBun oO1iecTBO HanpaBuio GpUpMe yBEIOMIICHHE, B KOTOPOM,
cocaBich Ha ct. 157" TK P®, coobmiio 06 0T3bIBE COTTACHs Ha cyOapennmy.

VYka3piBass Ha TO, 4YTO TMIOCJE TIOJYYECHHS YBEAOMJICHUS OO0 OT3bIBE
corjacusi Ha cyOapeHay ¢upma NpoAOIKAET ClIaBaTh IMOMEUIEHUE TPEThEMY
JUITy, 00IIIECTBO HAMIPABUJIO MPEAJIOKEHUE (PUPME O PACTOPKEHUH JIOTOBOPA.

Otka3 ¢upmbl pPACTOPTHYTH JOTOBOP TIOCITYKWJI OCHOBAaHHEM JIJIs
oOpartieHusi oOIIecTBa B apOUTPAXKHBIN Cy/ C UICKOM K (PUPME O PacTOpP>KEHUU
JIOTOBOpPA BBHUJY CYIIECTBEHHOTO HapyLIEHUs IMOCJEIHEW YCIOBHM J10roBOpa
apeH/Ibl.

PemienneM cyna mnepBOl WHCTAHIIMU, OCTaBJIICHHBIM 0€3 W3MEHEHUS
MOCTAHOBJICHUEM CyJa amneUIIIUOHHONW HWHCTAHIMU, B YJIOBJIECTBOPEHUU
MCKOBBIX TPEOOBaHUI OTKa3aHO.

[TocTaHoBieHrEM apOUTPAXKHOTO CyAa OKpyra pelieHue cyAa MepBOi
MHCTAHIIMU U TTOCTAHOBJICHUE Cy/ia aneJUIIIMOHHOW MHCTAHIIMM OTMEHEHbI, UCK
YAOBJIETBOPEH.

Cynebnas xomnerus BepxoBnoro Cynma Poccuiickoit ®eneparuu
OTMEHHJIa TIOCTAHOBJIEHHWE apOUTPAKHOTO CyJa OKpyra W OCTaBWJa B CHIIC
pelieHrne cyaa TMepBOM WHCTAHIIMM M TOCTAHOBJICHHE CyAa amneJUISIMOHHOU
WHCTAHIIUY TI0 CJIEAYIOIINM OCHOBAHUSIM.

Cornacuo moan. 1 m. 1 cr. 619 u . 3 ct. 615 'K P® noroop apenmabl
MOET OBIThb JOCPOYHO PACTOPTHYT CYAOM IO TPEeOOBaHUIO apeHaoAaTels B
cilly4yae, KOTJa apeHAaTop TOJb3yeTCd MMYIIECTBOM C CYIIECTBEHHBIM
HapyIlIEHWEM YCJIOBHM JIOroBOpa WWJIM Ha3HAYeHUs UMYyIlecTBa JIMOO C
HEOJHOKPATHBIMU HapyIICHUSMHU.

ITynktom 2 cratbu 615 'K PD ycTaHOBIIEHO, UTO ape€HIATOp BIIPaBE C
corjacusi apeHjojaTels CcIaBaTh AapeH/I0BAaHHOE HMYIIECTBO B cyOapeHy
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(mogHaeM) W TepelaBaThb CBOM IMpaBa U OOS3aHHOCTU MO JIOTOBOPY apeHbl
apyromy Juiyy (mepeHaem), MPEeAOCTaBIsATh apEHIAOBAHHOE HWMYIIECTBO B
0e3BO3ME3JHOE TO0JIb30BaHUE, a TaKKe OT/AaBaTh apeHAHBIC NpaBa B 3aJiOT U
BHOCUTh HMX B KaueCTBE BKJaJa B YCTaBHbIM KamuTald XO3SHUCTBEHHBIX
TOBAapUIIECTB M OOIIECTB MM NAEBOr0 B3HOCA B MPOU3BOACTBEHHBIM
KOOIIEPATHUB, €CJIM MHOE HE YCTAHOBJIEHO JaHHbIM Koaekcom, IpyruM 3aKOHOM
WIM UHBIMHU NPABOBBIMU aKTaMmH. /[aHHas HOpMa HE COJIEPKUT HH 3alpeT Ha
YCTaHOBJICHHE COTJAIIEHUEM CTOPOH HHOTO TMpaBWia, HU TpeOOBaHUM K
crioco0y BbIIaYU COTJacHsi, MOPSIAKY U (popMe Jaud apeHA0AaTeNIeM COTJIacHs
Ha COBEpLIECHUE APEHIATOPOM CJIIEJIOK, YKa3aHHBIX B 3TOM IYHKTE, B TOM YHUCIIE
CIENOK cyOapeHIbpl (KpoMe CilydaeB, Korja HEOOXOJWMOCTb COIJlacusi Ha
COBEpLICHHE CHCIKHM M (QopMmMa BBIPAKEHHMSI TAKOrO COTJIACHsSl YCTaHOBJICHBI
3aKOHOM, Hampumep, NpH CcJade B apeHAy TIOCYyJapCTBEHHOIO WM
MYHHUITUTIATBHOTO UMYIIIECTBA).

B cootBerctBum c 1. 2 cT. 1 u cT. 421 'K PO rpaxnane u 1opuandeckue
Jaula CBOOOAHBI B YCTAaHOBJIEHMM CBOUX IpaB M OOSA3aHHOCTEH Ha OCHOBE
JIOTOBOPAa M B OMNPEACIICHUH JIOOBIX HE MPOTHUBOPEYAIINX 3aKOHOJATEIBCTBY
yCJIOBHUM 10roBopa. 110 Bose CTOpOH 10roBopa apeHAbl COTIIACHE apEHI0AATEII
MOKET OBITh BBIPAKEHO B CaMOM JIOTOBOPE, YTO OCBOOOXKJAET apeHaaTopa OT
00s13aHHOCTH TOJIy4aTh TAKOE COIJIACHE Ha KAXKyI0 KOHKPETHYIO caenky (m. 18
Nudopmanmonnoro mnuceMa Beicmero ApoOutpaxknoro Cyna Poccuiickoit
®enepauuu ot 11 suBapsa 2002 r. Ne 66 «O030p NpaKTUKU pa3pelieHus: CIIOpoB,
CBSI3aHHBIX C apEHI0N»).

Apenponarens, 3aKirodas JIOrOBOP apeH/bl W IepeAaBas MMYIIECTBO B
[I0JIb30BAaHUE MMEHHO C YCJIOBHMEM, JAIOIIUM IIPAaBO apeHAATOpy CHaBaTh 3TO
UMYIIECTBO B CyOapeH/y, BbIpa)KaeT BOJIIO COOCTBEHHHKA, OOYCIOBIICHHYIO
cT. 209 u 615 'K P®. CornacoBaHHOE CTOpOHaMHU JIOTOBOpa yCJIOBUE O IpaBe
apeHJaTopa ciaBaTh apeHJOBAaHHOE HUMYILECTBO B CyOapeHy HE IPOTUBOPEUUT
TpeboBanusiM cT. 615 'K P®, He sBhsieTcss mpenBapUTeIbHBIM COTJIacHeM Ha
COBEpIIEHNE CIEIKH MO cMbICy 1. 3 cT. 157" TK Pd, koTopoe BIpaBe 0TO3BaTh
JIABIIIEE €TO JIUILO.

N3 pasbiacHeHWU, TPUBEICHHBIX B 1. 57 mnocraHoBicHus Ilnenyma
BepxoBaoro Cynma Poccuiickonn @enepaunn ot 23 wurons 2015 r. Ne 25
«O MpUMEHEHUH CyJaMu HEKOTOpPbIX TMOJOXKEeHHM paszzaena | wactu mnepBoii
I'paxxmanckoro kouekca Poccuiickon ®enepaurun» O TOM, UTO TPETHE JIMLO,
JIaBIlIee TPEABAPUTEIBHOE COTVIACUE HA COBEPILIEHHUE CHIEJIKH, BIIPABE OTO3BATh
€ro, yBEJOMHB CTOPOHBI CIEIKHA JO MOMEHTA €€ COBEPLIEHUS U BO3MECTHB UM
yOBITKH, BBI3BAHHBIC TAKUM OT3BIBOM, HE CJEAyeT BO3MOXKHOCTH OT3bIBA
corjacusi, BBIPa)KEHHOTO apeHI0JaTelIeM B BUJIE YCIOBHS JOTOBOpPa apeHIBbI.
Takoe yciaoBHe 10rOBOpa apeHIbl MOKET OBITh M3MEHEHO TOJIBKO T10 MIPaBHIIaM,
IPELYCMOTPEHHBIM IPAKJAHCKUM 3aKOHOIATEIbCTBOM.
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B cootBerctBuu ¢ 1. 1 cT. 450 'K P® n3meHeHune q0roBopa BO3MOXKHO
M0 COTJIAIIEHUIO CTOPOH, €CIM WHOE HEe MpeAycMOTpeHO aaHHbIM Konekcow,
JpyTUMHA  3akoHamMu wik goroBopoMm. Cormacho m. 1 cr. 310 IT'K P®
OJIHOCTOPOHHEE HW3MEHEHHUE YCIOBUN 00s3aTeNbCTBA HE JOMYyCKaeTcs, 3a
UCKJIIOYEHUEM CIIy4aeB, MPeaycMOTpeHHBIX 3TUM KoaekcoMm.

BBumy TOro, 4Yro CHOpPHBIM JIOTOBOPOM apEHJIbl CTOpPOHAM HE
MPEJOCTaBICHO MPAaBO HAa W3MEHEHHE YCIOBHIl JOTOBOpa B OJHOCTOPOHHEM
nopsiaKe, o01ecTBo ObUIO HE BIIpaBe MyTEeM HalpaBlICHUS YBEOMIICHUSI (upme

HN3MCHHUTBL J0IOBOP, KOTOPBIM CTOPOHBLI COTJIACOBAJIM CYIIICCTBECHHOC YCIIOBHC,
IMO3BOJIAIOMICC apCHAATOPY CAaBaTh B IICPHUOI apCHAbLI IIOMCIICHU B cy6apeHz[y.

Onpeoenenue Ne 303-2C17-13540

27. UcxoBas JABHOCTD 11O TpGﬁOBaHHlO 3aKa3sYuka K MOoAPAAYMUKY O
BO3MCEIIICHUHU pacxoaoB Ha TeKylllI/Iﬁ OTHENOYHbI PEMOHT, BbINIOJIHEHHbIH
MNEPEBO3YNKOM, UCUYHUCIACTCA ¢ MOMCHTA NOJYYCHHUA NOJAPAAIHKOM aKTa-
PERIAMaAIlMA, HANIPABJICHHOI'O IEPECBO3YNKOM.

Ha ocHoBanuu noroBopa mojpsiia 3aBOAOM (MOAPSIYMKOM) BBIIOJHEH
IUIAHOBBIM ~ TEKYIIMM  PEMOHT  KOJIECHOM mapel TIPy30BOTO  Barosa,
MIPUHAICKAIIETO KOMIIAaHUH (3aKa34uKy).

JlaHHBIE BaroH OBLI OTIEIUICH TIEPEBO3YMKOM B TEKYIIUHA PEMOHT.
CornacHo akty-pexiamanuu ot 15 utons 2015 r. ¥ akTy BBIIOJHEHHBIX padoT
or 17 wrwonHa 2015 1., NOANMCAHHBIM KOMIIAHUEW H MEPEBO3UHKOM,
HEUCTIPABHOCTh  BaroHa  BO3HMKJA  BCJIEACTBHE  HEIOOPOKAYECTBEHHO
BBITIOJTHEHHBIX Pa0OT MO IJIAHOBOMY PEMOHTY, BUHOBHBIM B HEHCIIPABHOCTH
MPU3HAH 3aBO/I.

Komnanus omnaTuia mepeBO3YMKY CTOMMOCTh PabOT IO YCTPAHECHUIO
HEJIOCTATKOB KOJIECHOU Maphl.

Kommanust 31 wmrons 2015 1. obpatunack K 3aBOAy C TPETEH3UEH O
BO3MENIEHUHU MIOHECEHHBIX pacxo0B. [Iperen3us nomyyena 3aBogom 20 aBrycra
2015 r. 3aBojg 0TKa3al B yIOBIETBOPEHHUH mpeTeH3uu 29 okTsiops 2015 r.

Kommanus 22 uronst 2016 1. obpatunack B apOUTPaKHBINA Cy/l C UCKOM K
3aBOJAY O B3bICKAaHMH MOHECEHHBIX PACXOJ0B Ha TEKYUIUN OTUEIOYHBIN PEMOHT.

B BO3pakeHHMSX HA HUCK 3aBOJ COCJAJICS HA MPOMYCK MUCTIOM T'OJAMYHOIO
CpPOKa MCKOBOU TaBHOCTH, IPEAYCMOTPEeHHOTO CT. 725 'K PO.

PemienneM cyna mnepBOil WMHCTAHIIMH, OCTaBJICHHBIM 0€3 HW3MEHEHUS
MOCTAHOBJICHUSIMU CyJla aNeUIAIIMOHHON MHCTAHIIMM W apOUTPakHOro CcyJa
OKpyra, HCKOBble TpeOOBaHUs yAOBIETBOpPEHbl. OTKIOHSAS [I0BOJA 3aBoja O
MIPOIYCKE CPOKA MCKOBOM JTABHOCTH, CyJIbl IPUIUIA K BBIBOAY, YTO HAYAIbHBIM
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MOMEHTOM €ro TEYEHUs SIBIIAECTCS JaTa MOJY4YEHUS MOAPSIAYMKOM MPETEH3UH
3aka3zuuka — 20 aBrycra 2015 r.

Cynebnas koserusi BepxoBHoro Cyma Poccuiickoii ®eneparuu
OTMEHWJA Ha3BaHHbIE CyJeOHBIE aKThl M HampaBuja Jeli0 Ha HOBOE
PacCMOTPEHHUE B CY/I IIEPBOM MHCTAHIUU I10 CJIEAYIOIIUM OCHOBAHHUSM.

B cuity cucrtemuoro tonkosanus nn. 1 u 3 cr. 725 I'K PO cpok muckosou
JABHOCTH I TpeOOBaHWM, NPEABSIBISEMBIX B CBSA3M C HEHAJICKAIIUM
KaueCTBOM palOThI, BBIMOJHEHHOW TII0 JIOTOBOPY TOHAPsSAa, SBISCTCS
crenuaJbHBIM 110 oTHOHIeHHUIO K cT. 200 I'K P® u cocrasigeT oqnH roxu.

Ecnu moroBopoM moapsina yCTaHOBJIEH TAPAHTUMHBIN CPOK U 3asBJIICHUE
0 TIOBOJTy HEJIOCTATKOB Pe3yJibTaTa padoThI CIENIaHO B IpeiesiaXx rapaHTHITHOTO
CpPOKa, TE€YEHHUE CPOKAa MCKOBOM JAaBHOCTM HAUYMHAETCS CO JHS 3asBJICHUSA O
Hejoctatkax (O030p cynebHol mnpakTuku BepxoBHoro cyna Poccuiickoit
®enepanuu Ne 2 (2016), yrBepxknennbiii [Ipesuauymom BepxoBuoro Cyna
Poccuiickoit @enepanuu 6 urons 2016 r.).

Hcxons n3 ocoOeHHOCTEH MPAaBOOTHOLIEHUH 3aKa3uuKa W MOAPAIYUKA B
00JIaCTH HCIONB30BAHUSA HKEJIE3HOJOPOXKHOTO TPAHCIOPTA, JIUTEIbHOCTU
XO3IMCTBEHHBIX CBSI3€M U COTIACOBAHHBIX YCJIOBUU OTOBOpPA, 00€ CTOPOHBI Ha
MOMEHT €r0 3aKJIIOYEHUS NOHUMAIM U UCXOAWIN U3 TOTO, YTO B CIIy4ae OTUECIKH
BAaroHOB MO MPUYHMHE OOHAPYKEHHBIX B HUX HEJOCTATKOB (HEUCIIPABHOCTENN)
PEMOHT UX OyJeT MPOU3BOAUTH OJIMIKalIlee BAarOHHOE HKCILTYyaTallMOHHOE JIETO
OTJZIEJICHHUS KEJIE3HOM JOPOTH, a HE MOAPSATUHK.

[IpakTka B3aWMMOOTHONIIEHWW CTOPOH NIPU PACCICAOBAHUU NPUUYUH
OTIIETIKM TPY30BOTO BaroHa M BEJEHHE PEKJIAMAIlMOHHOW paboThl ONMHCAaHA B
COOTBETCTBYIOIIMX PernmameHTax mepeBo3unka, yTBepxaaembix lIpesmaeHTom
HIT «OIDKT», u3y4uB mOJIOKEHUSI KOTOPBIX CyneOHas KOJUIETHs MpUILIA K
BBIBOAY O TOM, UTO MEXKJIy Yy4YaCTHUKAaMU OTHOIICHHH B  cdepe
JKEJIE3HOOPOKHOTO TPAHCIIOPTA CYIIECTBYET YETKas CXEMa B3aWMOJIECHCTBUS.
B nporiecc otcnexxuBaHusi paboTOCIIOCOOHOCTH >KEJIE3HOJOPOKHBIX BaroHOB U
BBIXOJIa UX M3 CTPOS B IYTH CJIEJOBAHUSI BOBJICUCHBI BCE 3aMHTEPECOBAHHBIC B
ATOM JIMIA: COOCTBEHHUK BaroHa; JIMIIO, MPOU3BOJIMBILEE JEMOBCKOM PEMOHT;
MOCTABIIMK OMpPeNesIeHHON YacTH (y3Ja, JeTalu); 3aBOA-U3rOTOBUTEh BaroHa;
COOTBETCTBYIOIME MOJPA3IEIICHHUS MEPEBO3YNKA, MPOU3BOASIINE OTLETOYHBIN
PEMOHT U OCYIIECTBISIONIME pEKJIaMallMOHHYI0 pabory. PaccrnenoBanue
MPUYAH  OTUENOK W COCTaBJIICHHWE  aKTa-peKJiamMaldd  BarOHHBIM
DKCIUTYaTallMOHHBIM ~ JENO  OCYILIECTBIISIFOTCS  KOMHCCHOHHBIM ~ COCTaBOM.
OKCITyaTallMOHHOE BAaroHHOE JENO B CYTOYHBIA CPOK C MOMEHTa OTLENKHU
BaroHa WHGOPMHUPYET  BIAJENblla BaroHa, a TaKXe MPUYACTHHIE
BATOHOPEMOHTHBIE OpraHMU3alMyd O CIlly4ae OTLENKU. YKa3aHHbIC JIMIa
CaMOCTOSITEJIbHO KOHTPOJMPYIOT BHEIUIAHOBBIE OTLIENKM BArOHa B PEMOHT B
MEPUOJT €ro JKCIUTyaTalduh OO HCTEUYEHUs CpPOKA TapaHTUM Ha BarOH U B
CYTOYHBI CPOK C MOMEHTa OTIICTIKM BaroHa WHOOPMHUPYIOT TeJIerpamMMOi
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(paxcom U T.1.) pyKOBOIUTENIEH SKCIUTyaTAlIMOHHOTO BAOHHOT'O JIETIO O CBOEM
ydyacTuu JHOO Y4YacTMM JPYIMX 3aMHTEPECOBAHHBIX JIMII B PaccielOBaHUU
TEXHOJIOTMYECKON HEMCIIPABHOCTH BArOHA, €ro y3Jia WU JETAM U COOOLIAloT O
1EJIECO00PA3HOCTH OKUAAHMSI BaroHa JI0 MPUOBITUS CBOETO MPEICTABUTEIS.

B paccmartpuBaeMom cnyyae ¢GakT HEHAAJEKAIETO BBIMOIHEHUS pPaboT
[0 JIOTOBOPY IUIAHOBOTO pPEMOHTa OBbUI BBISBIEH B IIPOLIECCE IEPEBO3KHU.
W TOrOoBBIM JOKYMEHTOM, OINPEAEISIONIM MPUYUHBI BOSHUKHOBEHUS JIE(PEKTOB,
a TaKKe MNpPeINpUsTHE, BUHOBHOE B BO3HMKHOBEHUM JIaHHBIX J€(EKTOB,
ABIseTCS aKkT — pexinamanus (opmel BY-41M, Ha cocraBieHHe KOTOPOTO
NOAPSATYMK ObLT BBI3BAH IEPEBO3UMKOM TenerpaMmont 16 urons 2015 r.

OO0s13aTenbHOE  COCTaBIIEHUE akTa-pekiaamanuu 1no ¢opme BY-41M
YCTAaHOBJIECHO M CaMUM J0roBopom mnozpsnaa. OmHMM W3 JTOKYMEHTOB,
HEOOXOJUMBIX M JIOCTATOYHBIX Ul MPEABbSABICHUS NPETEH3UH, COTJIACHO
JIOTOBOPY BBICTYIIA€T BHILICYTIOMSHYTBIN aKT.

CrnenoBaTenbHO, HCXOOd M3 CHCTEMHOIO  TOJKOBAaHUS  HOPM,
PEryJIUpYIOIINUX MPOLECC OTHPABKA BaroHOB B OTLENOYHBIA PEMOHT, H
cnenu(prKy B3aMMOOTHOLIEHUH CTOPOH, CyJle0OHasi KOJUIErHs MPULUIA K BBIBOAY
O TOM, YTO B KaY€CTBE 3asBJICHHS O HEIOCTAaTKAX, IPUMEHUTEIBHO K MpPaBHUIIaM
ct. 725 T'K P®, ¢ MOMEHTa COBEPUIEHUS KOTOPOTO CIEAYET HCUYHUCIATH
TOIMYHBIA CPOK HMCKOBOM JAaBHOCTH, CIIENYET pacCMaTpUBaTh YBEIOMIICHHE
NOAPSIAYNKA, CHEJIAHHOE IEPEBO3UYMKOM, KOTOPBIM MPOU3BOAUT PEMOHT
HEHUCIIPABHOTO BaroHa, JEWCTBYS B TOM YHCIE B HHTEpeEcax 3aKa3yuka,
oOecrieunBas BBIIIOJHEHHE UM OOSI3aHHOCTH IO MPEJOTBPAILIEHUIO BO3MOKHOTO
IIPUYMHEHHMSI BPEZla B PE3YJIbTATE HEUCIIPABHOCTH BarOHOB.

Ha ocHOBaHMM W3JI0)KEHHOTO BBIBOA CYJOB 00 MCUHUCIEHUH CpOKa
MCKOBOM JTaBHOCTH C MOMEHTA BPYUYEHUS IPETEH3UHU SIBISIETCSA OMIMOOYHBIM, TaK
kak 1. 3 ct. 725 TK PO, He onpenensisi 00s3arenbHy0 (opmMy 3asBICHHS O
HEJ0CTaTKaX, HE CBS3bIBAET HAYaJO TEYEHHUS CpPOKAa MCKOBOM JAaBHOCTH C
MOMEHTOM HaIpaBJICHUS WM BPYUYEHHs MPETEH3UU 3aKa3uuKa MOAPSTUUKY 00
OIUIaTe€ TMOHECEHHBIX pacxoioB. MHoe mpuBener K TOMy, YTO HUCTel Oynaer
00Ja1aTh BO3MOKHOCTBIO MMPOU3BOJIBHO U3MEHSATh MOMEHT Hauajga UCUUCICHUS
CpOKa MCKOBOM JaBHOCTH CBOMM OJAHOCTOPOHHUM JIEUCTBHEM, BHIOMpPAss MOMEHT
OIUIaThl TOHECEHHBIX pPACXOJ0B W (WJM) HANpaBIEHUS COOTBETCTBYIOIIEH
MPETEH3UU.

Bwmecte ¢ Tem pgoroBopom moapsiaa u 4. 5 ct. 4 AIIK P® ycranoBneH
00s3aTeNbHBIA TMPETEH3MOHHBIA TOPAJIOK yperyiaupoBaHusi crnopoB. Cpok
pPacCMOTpPEHHUs NMPETEH3UN — TPHUALATH KAJEHAAPHBIX JHEH C JaThl MOJIYYECHHS
IIPETEH3UH, ONPEAEICHHON MO OYTOBOMY IITEMIIENIO HA KOHBEPTE.

Cormacio m. 3 cr. 202 IT'K P®, n. 16 nocranoBnenus Ilnenyma
BepxoBnoro Cyma Poccuiickoit @eneparum ot 29 centsaops 2015 1. No 43
«O HEKOTOPBIX BOIPOCAX, CBSI3aHHBIX C MPUMEHEHWEM HOpM ['paknaHckoro
koaekca Poccuiickoit ®egepanuu 00 HCKOBOM JaBHOCTH» TEUEHHUE CpOKa
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HMCKOBOM JaBHOCTH TPUOCTAHABIMBAETCS, €CJIU CTOPOHBI MPUOErIu K
HecyeOHOM  MpolleAype paspeuieHusi crnopa, oOpallleHue K KOTOpOi
MPEIyCMOTPEHO 3aKOHOM, B TOM 4YHUCJIE K 0053aTeIbHOMY MPETEH3MOHHOMY
HOPSJIKY.

Takum o0pazoMm, B mepuoa COOMIOACHUA KOMIAHHEW 0053aTeIbHOrO
IPETEH3MOHHOI0 NOPAJIKa YPEryJIupOBaHUs CIOpa TE€UYEHUE MCKOBOW JTaBHOCTU
0 HACTOAMEMY TpPEOOBAaHUIO TMPUOCTAHABIMBAIOCh. YKa3aHHBIN TMEpUOA
BPEMEHHU HE 3aCUUTHIBAETCS B CPOK UCKOBOM IaBHOCTH.

Onpeoenenue Ne 301-2C17-13765

Hpaxmuka NPpUMEHECHUA 3AKOHOOamenbcmed o 3auiume KOHKypenuuu

28. Jlns xkBajauuKANUM JelCTBUIl ynpaB/isiioleil opraHu3anum 1o
4. 1 c1. 10 ®enepanbHoro 3akona or 26 uroJis 2006 r. Ne 135-®3 «O 3ammure
KOHKYPeHIIUM»  JOJIKHO OBbITb  YCTAHOBJIEHO HAJM4YHe  CTaTyca
X0351iCTBYIOIIEr0 Cy0beKTa, 00JaJaHMe JITHM JIMIOM JOMHUHHUPYIOIIHM
MOJIO’KEHHEM HA COOTBETCTBYHIOINEM pPbIHKe M (akT 3/10ynorpedsieHus
ylpasJsoneil Opranu3ane CBOMM JOMHHHUPYIOLIUM I10JI0OKEHUEM.

CornacHo  peLICHHI0 AHTUMOHOIIOJIBHOTO  OpraHa  YIpaBJArOUIas
opraHuzanus, Ha ocHoBaHuH 4. 1 cT. 10 denepanbHOro 3akoHa OT 26 WO
2006 1. No 135-®3 «O 3ammre KOHKypeHIMU» (nanee — 3aKOH O 3alluTe
KOHKYPEHIIUH), PU3HAHA 3JI0yNOTPEOUBILICH JOMUHUPYIOIIUM TOJIOKEHUEM Ha
pPBIHKE TIPENOCTABJICHUSI YCIAYr JOCTyma K OOIIeMy HUMYIIECTBY >KUJIbIIOB
MHOTOKBApTUPHBIX JOMOB. AHTHUMOHOIOJBHBIA OpraH MpHILNET K BBIBOJY,
YTO, OTKA3aBIIMCh OOECIEUUTh OMNEpPaToOpy CBS3U JOCTYN K pa3sMEleHHOMY
B MHOTOKBapTUPHBIX JIOMaX 00OPY/IOBAHUIO CBSI3HU, YIIPABJISIIOLIAsS OpTraHU3allUsI
COBepIIMIa JEWCTBUS, HAIpPaBJICHHbICE HA OTPAaHUUYCHHUE KOHKYPEHIIMU, B TO
BpEMsI KaK HMHBIE OIEpPaToOpbl CBSI3M MPOJOJKAIM UMETh JIOCTYI K CBOEMY
000pYZIOBaHUIO, YTO CBHUJACTEILCTBYET O 3JIOYMOTPEOJCHUU JOMHHHUPYIOUUM
MOJIOKEHHEM.  YTPaBISIIOWIEH OpraHuM3alldd  BBIIAHO  NPEANUCAHUE O
MPEKPaICHUHN HAPYIIEHHUSI aHTUMOHOTIIOJIBHOTO 3aKOHOIATEJIbCTBA.

VYmpapasiomas opraHuzanus —00paTtuiack B apOUTPaKHBIA  CYJ
C 3asIBJIEHUEM O MPU3HAHUM HE3AKOHHBIMU YKa3aHHBIX PEIICHUS U MPENUCaAHUS
AHTUMOHOITIOJIBHOTO OpraHa.

PemienneM cynma mepBOM  MHCTaHIIMM  3asBJICHHBIE  TpPeOOBaHUS
yaoBieTBOpeHbl. Cyll HUCXOAWI W3 TOTO, YTO y AHTUMOHOIMOJIBHOTO OpraHa
OTCYTCTBOBaJM OCHOBaHUs /U1 TNPU3HAHUS YIPABISAIOIIEH OpraHu3aluu
B paCCMaTpPUBAEMbIX IPABOOTHOILIEHUAX B KAa4YECTBE CaMOCTOSITEIBHOIO
XO3SIUCTBYIOLIETO CyObEeKTa B CMBICIE, NPHUIAaBAEMOM 3TOMY TOHSATHIO
MOJIOKEHUSIMU 1. 5 ¢T. 4, ¢T. 5 u 4. 1 c1. 10 3akoHa 0 3amUTe KOHKYPEHLINH,
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MIOCKOJIbKY TpHU YIPABJICHHUM MHOTOKBAPTUPHBIMU JOMaMU OHa JEHCTBYET
B MHTEpecax COOCTBEHHUKOB IOMEIICHM M HE BIIpaBe paspeuiaTh BOIPOC
O pa3MeIlleHUd OOOpYJIOBaHUS TPEThbUX JHUI[ B OTCYTCTBUE pEIICHUS
COOCTBEHHHUKOB.

[locTaHoBICHUSIMH Cy/a amneUIAIUOHHOW WHCTAaHIMU U apOUTPaKHOTO
CyJla OKpyra peuieHue Cy/aa NepBOld MHCTAHIIMM OTMEHEHO, B YJOBJIETBOPEHUU
3asBJICHHBIX TpeOoBaHUM oOTKazaHO. Cyabl OTMETWIM, YTO YIPABISIONIAS
OpraHu3alys BBICTYNA€T B Kadye€CTBE CaMOCTOSITENBHOTO XO3SHCTBYIOLIETO
CyObeKTa, TaK KaK HMEET 3aKJIIOYCHHBIE C OIlepaTopaMH CBSI3U JOTOBOPHI
O BO3ME3THOM pa3MEIIeHUH 000pYyI0BaHHS B MHOTOKBAPTUPHBIX JoMax. OTka3
B JIOITyCKE OIlepaTopa CBsA3H K 000pYI0BAaHUIO B TAKOW CUTYallUU MPOTUBOPEUUT
nonoxkenusiMm KK PO, @enepanbHoro 3akoHa oT 7 urons 2003 r. Ne 126-03
«O cBsa3u» (manee — 3akoH O cBsizu), lIpaBuiaM W HOpMaM TEXHUYECKOM
HKCIUTyaTallK KUJINITHOTO (POH[IA, YTBEPHKACHHBIM [TOCTAaHOBJIEHHEM ['occTpost
Poccun ot 27 centsOps 2003 r. Ne 170 (manee — IlpaBunma u HOpPMBI
TEXHUYECKOM OSKCIUTyaTalluy KWIMIIHOTO (OHAA), W Ha3BaHHBIC JEHCTBUS
CBUJETENBCTBYIOT O 3JI0YNOTPEOIICHUHA JOMUHUPYIOLIUM MOJ0KEHUEM.

Cyneonas koserus BepxoBHoro Cyna Poccuiickoit ®enepanuu
OTMEHMJIa TTOCTAHOBJICHUS CyJa aNeJUIIMUOHHOW MHCTAaHUUU U apOUTPakKHOTO
Cylla OKpyra M OCTaBWjia B CHWJIE pEIIeHHE CcyAa MEepBOM HWHCTAHLIUU IO
CJIEIYIOLIUM OCHOBAHUSIM.

W3 B3aumocBg3anHbix mogoxkenuud 1m. 1 4. 1 cr. 1, u. 7 cT. 4 3akoHa O
3allMTe KOHKYPEHIIMH CIEeAYET, YTO MPEAyCMOTPEHHbBIE TaHHBIM 3aKOHOM MEpbI
NPEAYNPEXKIACHAST W INPECEYEHUS]  MOHOIOJIMCTHYECKOW  JEATEIbHOCTH
YCTaHOBJIEHbl B IMYyOJIMYHOM HHTEPECE — OHU HAaIpaBJICHbl Ha MCKIIIOUEHUE
CUTyallul, IpU KOTOPBIX OJUH WJIM HECKOJbKO XO3SIMCTBYIOLIUX CYOBEKTOB
001a/1atl0T BO3MOXKHOCTBIO CBOMMHM JEUCTBUSAMU B OJHOCTOPOHHEM IOPSIZIKE
BO3/ICIICTBOBATH Ha OOIIME YCIOBUS OOpAIEHUS] TOBAPOB HAa COOTBETCTBYIOIIEM
TOBAapHOM pBIHKE.

Takum o00pa3om, MOJHOMOYHMS AHTUMOHONOJBHOTO OpraHa IMpHu
npuMeHeHuu cT. 10 3akoHa O 3amuTe KOHKYPEHIIMU COCTOAT B IMPECEUYECHUU
MOHOTIOJIMCTUYECKON AESITEIbHOCTH — BBISIBJICHUU HAapYLIEHUM, 00YCIOBIEHHBIX
UCIIOJIb30BAHUEM OSKOHOMHUYECKOTO TMOJOKEHUS JIMLOM, JOMHUHHUPYIOIIUM
Ha pbIHKE, a HE B OCYIIECTBICHHMM KOHTPOJS 3a  COOJIIOJICHUEM
XO3SUCTBYIOIIMMHA CYOBEKTAMU HOPM TPaXJTAHCKOTO, >KHIMIIHOTO W HWHOTO
3aKOHO/IaTEIhCTBA u
HE B Pa3pelIeHNH IPakJaHCKUX CIIOPOB B aIMUHUCTPATUBHOM MOPSJIKE.

CrnenoBarenbHO, BBIBOJBI  CyJa AaNEUISIIUOHHONM  HMHCTAHUUM U
apOUTpPaXHOTO CyJa OKpyra O HECOOTBETCTBUHM JICUCTBHUM YIpaBISIONICH
opranuzauuu nojoxenusm KK PO, 3axkona o cBsasu, IlpaBuin u HOpM
TEXHUYECKON HSKCIUTyaTallud O KWJIMIIHOTO (OHAAa HE MOTYT SBISTHCS
JOCTAaTOYHBIM OCHOBAaHHMEM Ul TMPUHATHS OCIAPUBAEMBIX PELICHUS MU
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npennucanus. [ns kBanudukanuu AeUcTBUN yHpPaBISIOWEH OpraHu3alyy 10
4. 1 cr. 10 3akoHa O 3amUTe KOHKYPEHIUH JOJKHBI ObITh YCTAHOBJIEHBI MHBIE
O0CTOATENBCTBA: HAIMYUE CTATyCa XO3AUCTBYIOLIETO CyOBEKTa y TAHHOTO JIULA,
oOnajaHue HSTUM JIMIOM JOMUHHUPYIOIIMM TIOJOKEHHEM Ha pbIHKE, (aKT
3JI0YNOTPEOIEHUS JOMUHUPYIOIIUM MOJO0KEHUEM.

Bmecte ¢ TeM moOpsSAOK MCHONIB30BaHUS OOBEKTOB OOIIETO MMYIIECTBA
MHOTOKBapTHpHOTO JoMa onpeaeneH 1. 6 KK P®, rae ykazaHo, 4To NpUHSITHE
PEIICHUI O MOJIb30BAaHWU OOIIMM HMMYIIECTBOM COOCTBEHHHKOB MOMEIICHUI
B MHOTOKBapTHUPHOM JIOM€ MHBIMU JIMIIAMH OTHOCHUTCSI K KOMIIETEHIUN OOIIEro
coOpaHusi COOCTBEHHUKOB IIOMELIEHWH B KadyeCTBE OpraHa YIpaBJICHUs
MHOT'OKBAPTUPHBIM JOMOM M JIOIIYCKAETCS IIPU YCIOBUHU, YTO NPUHATHE TAKOIO
pELIEHNs HE HApYyLIAeT IPaBa U 3aKOHHBIE MHTEPECHI IPAXKIAH U FOPUIUYECKUX
munl (4. 3 ctr. 36, . 3 4. 2 cT. 44 )KK PD).

Takum oOpas3om, ympapisionias opraHu3allds OTrpaHMYEHa B Ipejesnax
peanu3alMi CBOMX TIpaB IO IOJB30BAaHUIO U PACHOPSIKEHHIO OOIIUM
MMYILIECTBOM MHOTIOKBapTHpHOro jaoMa. OHa HE BIpaBe CaMOCTOSATEIBHO
IIPUHAMATh PEIIEHUE O BO3MOYKHOCTH JOCTyNa, B TOM YHCJIE OpPraHU3aLNN
CBSA3M, K OOIIEMy UMYILECTBY, W, CJEJOBATEIbHO, B OTHOLIEHUSAX IIO
IPEIOCTABICHUIO B MOJb30BAHUE TEXHUYECKUX, a TaKK€ MHBIX OOLIUX
MIOMEIIEHU MHOTOKBAPTUPHOTO JOMa YIIPABIAIOLIAS OPraHU3alMs HE MOKET
OBITh MPU3HAHA CAMOCTOSITEIbHBIM X035 UCTBYIOLUIUM CyOBEKTOM.

YuuThIBasi M3JI0KEHHOE, CO CTOPOHBI YHPABISIOUIEH OpraHU3ALUU
HE JIONYIIEHO JAEWCTBUI, KOTOpbIE MOIVIM OBbITh pACIEHEHbl B KadecTBE
HEZ0OPOCOBECTHOTO M AHTUKOHKYPEHTHOTO TIOBEJEHUS IO OTHOUICHHIO
K OIIEpaTopy CBSI3H. AHTHMOHOIIOJIBHBI OPraH BMEIIAJICS B TIPa)kIaHCKO-
IPABOBOM CHOP MEXAY OINEPAaTOPOM CBA3U M YIPABISAIOLICH OpraHu3aluei,
BBIW/IS 3 IIPEesbl YCTAHOBJICHHBIX 3aKOHOM IIOJJHOMOYMM, B CBSI3M C YEM CYJ
NepBON MHCTAHIIMU OOOCHOBAHHO YAOBJIETBOPUJI 3asiBJICHHbIE TPEOOBAHUS.

Onpeoenenue Ne 306-K1'17-17056

HpaKmuKa RPpUMEHEHUA 3aKOHO0AmMenbCmea 0 Hano2ax u cﬂopax

29. U3MeHeHHUe cpoKa BO3BpaTa 3aiiMa 1o J0roBopy, 3aKJII0YE€HHOMY
¢ B3aHMO3aBHUCUMbIM HHOCTPAHHBIM JuuoM a0 1 sivBaps 2012 r., aas
weaeii 4. 5' cr. 4 DenepanbHOro 3axkona or 18 uroas 2011 r. Ne 227-®3
«O BHeceHMH M3MeHEeHMH B OTJejJbHble 3aKOHOJAATEJbHbIE AKThI
Poccuiickoii @egepanuu B CBSA3M C COBEPUHICHCTBOBAHHEM IPUHLMUIIOB
onpeeleHusl LeH IJIs 1eJieil HAJOro00/10KeHUsD, Bjie4eT He00X0AMMOCTh
YBeIOMJIeHHUsI HAJIOTOBOT0 OPraHa 0 KOHTPOJIMPYeMOM ciesIKe.


consultantplus://offline/ref=7A63CFEA9C9F5F780B633C8E67DF6F0AD9AFB3E8AD97623D526F6F61EC1FFCCDBB4E685605349E42mAL4M
consultantplus://offline/ref=7A63CFEA9C9F5F780B633C8E67DF6F0AD9AFB3E8AD97623D526F6F61EC1FFCCDBB4E685605349E43mAL2M
consultantplus://offline/ref=7A63CFEA9C9F5F780B633C8E67DF6F0AD9AFB3E8AD97623D526F6F61EC1FFCCDBB4E6852m0LCM

80

B xome HanoroBoil MpOBEPKH HAJIOTOBBIM OpPraHOM YCTaHOBJIEHO,
4TO 00IIECTBOM OBLIIO MIPEACTABICHO NEPBUYHOE YBEJIOMJICHHE
0 KOHTPOJIMpYeMBbIX caenkax 3a 2014 rox, B KOTOPOM HE OTPaKEHbI CBEIACHUS
0 cJIeKe 001IecTBa ¢ MHOCTPAHHON KOMITAHUCH.

Bwmecte ¢ TeM Mexay oOIIECTBOM M MHOCTPAaHHOW KOMITAHMEW 3aKI0YeH
JOTOBOp  3ailMa, K KOTOpOMY B  JajbHEWIIeM ObUIM  3aKJIIOYEHBI
JIOTIOJIHUTENIbHBIC COTJIAlIEHUs 00 U3BMEHEHHUIX CPOKa BO3BpaTa 3aiima.

ITo pe3ynpTaTaM MNPOBEPKHM HAJIOTOBBIM OPraHOM MPUHSTO PEIICHHUE
O MPUBJICYCHUU OOIIECTBA K HAJIOTOBON OTBETCTBEHHOCTH, MPEIYCMOTPEHHOMN
cr. 129" Hanorosoro xomekca Poccmiickoii ®enepamuu (zanee — HK P®), B
Bujie mrpada. OcHOBaHHEM ISl MPUHSTHUS YKA3aHHOTO PEIICHUS TMOCITYXKUI
BBIBOJI HAJIOTOBOT'O OpraHa, 4To OOIECTBO U MHOCTPAHHAS KOMIIAHUS SBJISIOTCS
B3aMMO3aBUCHMBIMU JIMIAMHA M CHEJIKA MEXIYy Ha3BaHHBIMHU OpraHU3aIUsSMU
MIPU3HAETCA KOHTPOJIUPYEMOH CIIEIKOM, BBUIY Y€ro OOIIECTBO, B COOTBETCTBUU
c TpeboBanusiMu cT. 105 " HK P®, 06s13aH0 65110 YBEIOMUTH HAJIOTOBBII OpraH
o KoHTposupyemoi caenke 3a 2014 rox. Ilockonapky 0OIIECTBO HE OTpa3miIo
B YBEJOMIICHUH O KOHTpoJupyeMbix caenkax 3a 2014 rox undopmanuioo o
CHEJKE C MHOCTPAHHOW KOMITAHHMEM, HAJIOTOBBIM OPraH MPHILIEN K BBIBOIY, YTO
MPEACTABICHHOE HAJIOTOIUIATENIBIIIMKOM YBEAOMJICHUE O KOHTPOJIUPYEMBIX
caenkax 3a 2014 rox cogepxano HEJOCTOBEPHBIE CBEICHUS.

OO61iecTBO 00PAaTUIIOCh B apOUTPAXKHBIN CyJl C 3asBJICHUEM O MPU3HAHUU
pelIeHrs HAJIOTOBOTO OpraHa HE3aKOHHBIM.

PemienneM cyna mnepBOil WMHCTaHIMU, OCTABJICHHBIM 0€3 W3MEHEHHs
MOCTAHOBJICHUEM CyJia amleUIAIIMOHHON WHCTAHIMHU, 3asSBJICHHOE TpeOOBaHME
yaoBieTBopeHo. Cynbpl OPUIUIA K BbIBOAY, YTO Yy HaJOrOBOIO OpraHa
OTCYTCTBOBAJM OCHOBaHHUS JUIsi HauucieHus 1mrTpada, MTpeayCMOTPEHHOTO
cr. 129" HK P®, B CBS3M C TeM, 4TO H3MEHEHHE CYIIECTBEHHBIX YCIOBHI
JIOTOBOpa 3aiiMa HEe MMEJIO MecTa (CpOK BO3BpaTa 3ailMa K HUM HE OTHOCHUTCS),
a o01ecTBo, GopMHpYs yYBEIOMIICHHE O KOHTPOJIUPYEMBIX caeikax 3a 2014 rog.
M HE YyKa3blBasgi B HEM COOTBETCTBYIOUIYIO HWH(POPMAIUIO, BBITOIHSIIO
MAChbMEHHBIE Pa3bSICHEHUsI IO BOIpPOCaM MPUMEHEHHUs 3aKOHOJATENbCTBA O
Hajorax W cOopax, JaHHbIE HEOINPEICIEHHOMY KPYTY JIMI[ YIOJHOMOYEHHBIM
OpraHoOM T'OCYJIapCTBEHHOM BJIACTH B Mpejeax ero KOMIETEHIIUH.

Cynebnass kosuerusi BepxoBHoro Cyma Poccuiickoii ®eneparuu
OTMEHUJIA Ha3BaHHbBIC CY/ICOHbIE aKThl U OTKa3ajia OOIIECTBY B YOBJIECTBOPEHUU
3asBJICHHOTO TPeOOBaHMUS 10 CJICTYIOIIUM OCHOBAHUSIM.

Cormacuo mi. 1 u 2 cr. 105 HK P® HAJIOTOILIATENIBIIUKA OO0SI3aHbI
YBEJIOMJISITh HAJIOTOBBIE OPTraHbl O COBEPIICHHBIX MMM B KaJ€HIAPHOM TOIY
KOHTPOJHPYEMBIX C/eNKaX, ykasaHHeIX B cr. 105 HK P®. Caemenus
O KOHTPOJIMPYEMBIX  CHEIKAaX  YyKa3blBaAlOTCS B YBEJAOMIICHUSIX O
KOHTPOJIUPYEMBIX CAEIKAX, HAMIPABIISIEMbIX HAJIOTOIIATENIBIIIUKOM B HAJIOTOBBII
OpraH Mo MECTY €ro HaxoXkJAeHUsi (MECTY €ro *KHUTEJIbCTBa) B CPOK HE MO3HEE
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20 mas rona, CIEAYIOIIErO 3a KaJCHIAPHBIM TOJ0OM, B KOTOPOM COBEPIICHBI
KOHTPOJIMPYEMBIE CIACITKH.

B cooTtBeTcTBHH ¢ 4. 5 cT. 4 ®enepanbHOro 3akona ot 18 utonsa 2011 r.
No 227-®3 «O BHeCEHMHM H3MCHEHHM B OTACIIBHBIC 3aKOHOAATCIHHBIC AKTHI
Poccniickon @enepanun B CBA3M C COBEPLICHCTBOBAHWEM IIPUHIIMIIOB
OTIpeICIICHHUS TICH JJIA 1IeJiel Hajaoroo0aokeHus» (nanee — deaepanbHbIN 3aKOH
Ne 227-®3), nonoxenuss vacreil neppoid u Bropot HK P® (B penmakuuu
HACTOSMIETO (eIepaTbHOTO 3aKOHA) HE TMPUMEHSIOTCS K 3aKJITFOYCHHBIM JI0 JTHS
BCTYIUICHHS B CWJIy HacTosAmero (QemepaapbHOTO  3aKOHA  CACIIKaM
0 IPEJIOCTABJICHUIO 3aiimMa, KpeauTa (BKJIOYAasi TOBApHBIM M KOMMEPYECKUI
KpPEJIUTHI), IOPYUUTEIILCTBA, OAHKOBCKOM TrapaHTHUH, JOXOAbl U (HUJIM) PACXOIbI
110 KOTOPBIM MOpu3HaITCA B cooTBeTcTBHMM ¢ . 25 HK P® mnocne nns
BCTYIUICHHSI B CHJIy HAcTOALIEro ¢eAepalbHOTO 3aKOHA, 3a HCKIIOYCHHEM
CHEJNOK, YCJIOBUS KOTOPBIX IIOCI€ JHS BCTYIUIEHMS B CHJIy HACTOSIIETO
dbenepanbHOro 3aK0Ha OBUTH U3MEHEHBI.

[Tynkt 4 ct. 5 ®enepanbHoro 3akoHa oT 5 ampens 2013 r. Ne 39-03
«O BHECEHMM W3MEHEHMHM B 4acTh BTOpyro Hamorosoro xomekca Poccuiickon
Oenepanu 1 crateio 4 denepanpbHOro 3akoHa «O BHECEHWM W3MEHEHUH B
OTACJIBbHBIC 3aKOHOAATENbHbIE akThl Poccuiickon @Penepanuu B CBSI3U €
COBEpIICHCTBOBAHMEM  MPUHIIMIIOB  OMPEACJICHUS  IeH I  IejeH
HAJIOTO00JIOKEHUS» YCTAHABJIMBAET, YTO JICUCTBUE MOJOKEHUMN U4, 5 U 5'cr. 4
OenepanibHOro 3axkoHa Ne 227-03 (B pelakiud HACTOSIIETO (enepaabHOro
3aKOHA) PACHpPOCTPAHSIETCS Ha MPABOOTHOIIEHUS, BO3HUKIIME ¢ 1 sHBaps
2012 1.

TakuM 00pa3oM, BbINICyKa3aHHBIH JOroBOp 3aiiMa, 11s meneil 4. 5 cr. 4
®denepanbHOro 3akoHa Ne 227-D3, sSBhsgeTCs CACIKOM 3aiimMa, yCIOBUS KOTOPOU
Ob1T 3MeHeHbI B 2014 rony U 0 KOTOPOil, COOTBETCTBEHHO, OOIIECTBO JOJIKHO
ObLIO YBGIOMHTH HANOTOBBIA oOpraH B mopsiake mm. 1 u 2 cr. 105%
HK P®. IlockonbKy oOIIecTBOM jJaHHas OOS3aHHOCTh HCIIOJHEHA HE Oblia,
HAJIOTOBBIM OPraHOM OOOCHOBAHHO MPUHSITO OCIIAPUBAEMOE PEIICHUE.

Onpeoenenue Ne 310-KI'17-13413

30. HanoromsiareJiblIIUK BNPaBe, HA OCHOBAaHUM a03a1a TpeTbero . 1
cT. 54 HK P®, npou3BecTn nepepacyer HajJ0oroBoi 0a3bl 1 CyMMbI HAJIOTA
32 HAJIOTOBBIN (OTYETHBIN) MEPHOI, B KOTOPOM OMIUOKM (MCKAKEHNs1) ObLIH
BbISIBJICHbI, €CJH JONYyIIeHHble OIINOKH (MCKAKeHUs) TMPUBEIN K
U3JMIIHEeH yiiare Hajiora.

Bohimiiata nNOCTABIIMKOM MNpPeMUM HAJOTOIUIATEJBIIUKY MOKeT
MoBJIeYb KOPPEeKTHPOBKY pa3MepoB BbiueToB mo HJ/IC, mpumMeHeHHBIX
MOKYyIaTejaeM, eCJId YCJIOBHA 3aKJIIOYEHHBIX JIOTOBOPOB NMpeaycMaTPUBAJIU
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N3MEHEeHHe IeHbl IOCTABJICHHBIX TOBAPOB B pe3yJbTaTe BbILIATHI
YKa3aHHBIX IPeMHId.

B xone HanoroBoi mpoBEpKH YCTaHOBJIEHO, uTo B 2012 romay o0I1ecTBO
OTHECJIO B COCTaB PacXoJI0B ACOUTOPCKYIO 33aJI0JKEHHOCTh MO XO3IMCTBEHHBIM
omepanusiM C PSAOM KOHTPAar€HTOB, CPOK MCKOBOW JAaBHOCTH [JISl B3bICKAHUS
KOTOPOW MCTEK B TPEIABIAYIIUX HaAIOToBbIX mepuonax (2009—2011 rojuer).
Kpome Toro, oOmecrBo HE KOPPEKTUPOBAIO HAJIOTOBBIE BBIYETHI IIPH
NOJIy4eHUH (PMHAHCOBBIX MPEMHI OT MOCTaBIIMKOB IO JIOrOBOpaM KyIUIU-
POJAXKH.

[lo pe3ynapTaTaM NOPOBEPKH HAJIOTOBBIM OpPraHOM IMPHUHATO pEUICHUE
O MPUBJIEYEHUN OOIIECTBA K OTBETCTBEHHOCTH 3a COBEPILECHHUE HAJIOrOBOIO
IIPaBOHAPYUIEHMSI, B COOTBETCTBUM C KOTOPHIM OOLIECTBY JOHAYUCIIEHA CyMMa
HJIC, cymma Hanora Ha npuObITh, COOTBETCTBYIOIIAs CyMMa IMeHel U mTpagos
no 1. 1 cr. 122 HK P®.

OO011ecTBO 00paTUIIOCH B ApOUTPAXKHBIN CyJ C 3asBICHUEM O NMPU3HAHUU
pELIEeHUs] HAJIOTOBOT'O OPTaHa HE3aKOHHBIM.

Pemennem cyga mnepBod MHCTaHIMM  3asBJICHHbIE  TpeOOBaHMS
YIOBJIETBOPEHBI.

[TocTaHoBNEHUSIMU CyJla aNeJUISIUOHHOW MHCTAHLMU U apOUTPAKHOTO
CyJla OKpyra peuieHue Cyaa NepBOid MHCTAHIIMM OTMEHEHO, B YJOBJIETBOPEHUU
3asiBJICHHBIX TPeOOBaHWI OTKa3aHo. [Ipu 3TOM B YacTu NOHAYUCIEHHS] CYyMMBI
HaJIOTa Ha MPUOBLIL CYIbl PYKOBOJCTBOBAIKMCH TOJOKEHUSIMU CT. 252, 265, 266
HK P® u ykazanu, 4TO UCTEUEHUE CPOKA UCKOBOM JTABHOCTH SIBJISIETCS OJHUM
U3 OCHOBAaHMM  OTHECEHUs  JACOUTOPCKOM  3aJ0JDKEHHOCTM B COCTaB
BHEpEAJIM30BaHHbBIX PAacXo[0B Kak J0Jra, HEpealbHOro K B3bICKaHHIO. Cynbl
OTMETHWJIM, YTO METOJ HA4YUCIICHUS IPEAyCMATPUBAECT MOPANOK NPU3HAHUS
pacxo 0B B TOM OTYETHOM (HAJIOrOBOM) IIEPHOJIE, K KOTOPOMY OHH OTHOCSTCS,
HE3aBHCHUMO OT BPEMEHH (DAaKTHUECKOHN BBIILJIATHI JEHEKHBIX CPEICTB, MIOATOMY
HAJIOTOIUIATENbIIMK 0053aH YYECTh CYMMBI 00s13aTeNIbCTB AE€OMTOPOB B COCTaBE
BHEPEAIM30BAaHHBIX PAaCcXO0B B ONPEIACICHHBIM HAJIOrOBBIA IEPUOA — TOA
MCTEYEHUS CPOKA UCKOBOM JIaBHOCTH.

B wvactu nonauncnenns cymmsbl HJIC cynpl mpunui K cleayroolmemy
BBIBOAY: B pe3yJbTaTe€ BbILIATHl MOCTABUIMKAMHU MPEMUNA MPOUCXOAUT
YMEHBIIEHUE CTOMMOCTH TOBAapoOB, 4YTO, corjacHo m. 1 ct. 154, m. 1 cr. 166
HK P®, Brneuer koppekTupoBKy HajoroBoil 0a3el mo HJIC mo omneparusm
peann3anuu ToBapoB. B cBa3u ¢ teM, yto cymma H/IC ucuucnserca no uroram
KQ)KJIOTO HAJOTOBOTO IMEPHOJIa C YYETOM BCEX M3MEHEHUH, YBEJIMUYMUBAIOUINX U
YMEHBIIAIOIIUX HAJIOrOBYl0O 0a3y B 3TOM HaJOrOBOM IIEpUOJE, pa3Mep
HaJOrOBBIX  BBIYETOB, PpPAHEE  3asABICHHBIX  IMOKYIMATENEM,  MOJJIEKHUT
IPONOPLMOHAIBHOMY ~ YMEHBIIEHHID B  COOTBETCTBYIOIIMX  HAJIOTOBBIX
NeproIax.
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Cyne6nas xosnerus BepxoBaoro Cyna Poccuiickoii denepaiuu B 4acTu
AMU30/a JOHAYUCICHUN CYMMBI IO HAJOry Ha MPHUObUIL HA3BaHHBIE Cy/IeOHBIC
aKkTbl OTMEHWJIA, a B 4YacTu JoHauyucieHuid cymmbl HJIC ocraBuna B cuie
0 CJIETYIOIIMM OCHOBaHHUSM.

Ao63anem TpetbuM 1. 1 ct. 54 HK P® (B penakiuu denepansHoro 3akoHa
oT 26 HOs0pst 2008 r. Ne 224-03 «O BHECEHHMHM M3MEHEHMI B 4acTh MEPBYIO,
yacth BTOpyr0 HamoroBoro koaexca Poccuiickoit denepanuu v OTAECIBHBIE
3aKOHOJaTelnbHble akThl Poccuiickoii denepanun») yCTAaHOBIEHO IIPABO
HaJIOTOIIaTEbIINKA TPOU3BECTHU MTEPEPACUET HATOTOBOM 0a3bl U CyMMBI HAJIOTA
3a HaAJOrOBbIM (OTUETHBINM) MEPUOJ, B KOTOPOM OIMMOKK (UCKaKEHUS) ObUIH
BBISIBJICHBI, €CJIM JONYILIEHHbIE OMMOKU (MCKaXEHHs) NMPUBEIM K H3JIMIIHEH
yIUIaTe HaJora.

B nocnennem cinyuyae ommbOka (MCKa)K€HUE) B ONPEICIICHUN HaJIOTOBOM
0a3pl U CyMMBbl Hajora HE NPUBOAUT K HAPYIICHUIO HHTEPECOB Ka3HBI.
CoOTBETCTBEHHO, MCIPABIIEHUE TAKOW OIIMOKU (MCKaXKEHHs) HE MOCPEICTBOM
[IOJIaYM YTOYHEHHOW [JEeKJIapaluy 3a NPEAbLAYIIUMH HaJIOrOBBIA NEPUOI, a
IIOCPEACTBOM OTPAKEHHsI HCIIPABICHHBIX CBEICHMM B TEKYIIEW HaJIOrOBOU
JeKJlapaluy Mpu3HaeTcs AomycTUMbIM. [Ipu 3TOM mpeamornaraercs, 4Tro K
MOMEHTY HCIpaBJIE€HUs OMMOKHU (MOJayd HAJOTOBOM JEKJIapallMh) HE HCTEK
ycraHoBieHHbIN cT. 78 HK P® TpexiieTHuii cpok Bo3Bpara (3a4era) rnepemniarsl,
YUUTHIBASL, YTO JIMIIb B TEYEHUE YKA3aHHOI'O CPOKa HAJIOTOIUIATENIbIIUK BIPABE
pacnopsKaTbCsl COOTBETCTBYIOIIEH CYMMOW M3JHUIIHE YIUIAYEHHOTO B OIOJIKET
HaJora.

Takum o0pa3om, Ha ocHoBaHWM ab3ana Tperbero m. 1 ct. 54 HK PO,
olnOKa B HAJIOIOBOM YYETe, BbIpa3uBLIAsICS B HECBOCBPEMEHHOM OTHECEHHH
0e3Ha/IeKHOW K B3BICKAHUIO 33JJOJUKEHHOCTH B COCTAaB PacxXo/i0B, MOIJia ObITh
UCIIpaBJ€Ha B TOM YHUCIJIE IIyTEM OTPAXKEHUS PACCMATPHUBAEMBIX PACXOAOB B
perucTpax HajJloroBoro ydyera B HajmoroBoMm mnepuoae 2012 roma, uro
dakTHuecku ObUIO CAECIaHO HAJIOTOIUIATEIIBIIIMKOM.

YuuThIBas B3aMMOCBS3aHHOCTH MojoxeHuit m. 1 cr. 40 (m. 3 cr. 105.3
nocie 1 auBapst 2012 r.) u n. 1 cr. 154 HK P®, npu peanuzanuu TOBapoB
HajoroBass Oaza mo HJIC, mo oOmemMy mnpaBuily, ompenenseTcss Kak uX
CTOMMOCTb, UCYUCIIEHHAS] UCXO/Isl U3 1IEH, IPUMEHEHHbBIX CTOPOHAMHU CJIETIKU.

CrenoBarennbHO, €CIM  3aKOHOM HE YCTAaHOBJIEHO WHOE, HaJIoroM
oOnaraercsi BCTPEYHOE TMPEJOCTABICHUE 3a PEATM30BAaHHBIE TOBapbl B TOM
pasMepe, B KakKOM OHO JOJDKHO OBITh IMOJYYEHO HAJOTOIUIATENbIIMKOM IO
YCIJIOBHSIM JIOTOBOpA.

B 3akiodeHHBIX OOIIECTBOM JIOTOBOpPAxX IMPEAOCTaBICHUE MPEMUN
MIOCTABJIEHO B 3aBUCUMOCTBH OT BBIITOJIHEHMS] TAaKHX YCJIOBHH, KaK JOCTH)KECHHE
ONpeNeNeHHOro o0beMa TMpOJaX TOBApPOB M MPOIYKIUHU OMpPEIEICHHbBIX
TOProBBIX MapoOK, JOCPOYHOIO XapakTepa OIUIaThl TOBApOB, CBOEBPEMEHHOCTH
ormjaTel U T.I. B cooTBeTcTBUU ¢ M30paHHBIM CTOPOHAMH JIOTOBOpPaA CIIOCOOOM
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opopMJIeHUSI ~ JOKYMEHTOB  NPENOCTaBJICHUE  MPEMUU  BIEKIO  3a
co0Ol YMEHBIIIEHHE pa3Mepa OIUlaThl IO KaKIO0M KOHKPETHOW HakIaaHOU
(caety-aktype).

Takum o0Opa3oM, COTJIACOBAaHHBIE YCIIOBHS MPEAOCTABICHUS TPEMUU
HE BBILIJIM 3a TPEJETbl WCIOTHEHUSI 00s3aTeNIbCTB MO JOTOBOpaM IMOCTABKU
(mepemada TOBapoOB M MX OIJIaTa) U YCTAHOBUBILAACS B OTHOIICHUSIX CTOPOH
IpakTHKa opopMIIeHHUSI IPEMUI HE CBUIETEILCTBOBANIA 00 OOpPATHOM.

VYuuTeiBasi U3M0XKEHHOE, CYyJIbl MPAaBOMEPHO HCXOAWIM W3 IPABOBOMU
MO3ULIAH, BBIPAXKEHHOW B  mocTtaHoBieHun  IIpesmamyma  Beicmiero
Apoutpaxxknoro Cyna Poccuiickoit ®enepauuu ot 7 ¢espans 2012 r.
No 11637/11 m cocTosiieil B TOM, YTO BBIIJIaTa TMOCTABIIUKAMHU IPEMUH
BCJICJICTBUE BBIIIOJHEHUS YCIOBHUM JOTOBOPOB ITOCTAaBKU SIBISIETCS MEPOU,
HalpaBJICHHOW Ha CTUMYJIHMpPOBAHHUE TIOKymaTels B MPUOOPETEHUU W
NanbHEHIIe mpoJake Kak MOXHO OOJBIIEro KOJWYECTBA TOCTaBIIEMbBIX
TOBApPOB, U TaKUE€ MPEMUU HEMOCPEACTBEHHO CBS3aHbl C NOCTaBKaMU TOBApPOB,
TO €CTh SBIAIOTCS (OPMOM TOPTOBBIX CKUJOK, MPUMEHSEMBIX K CTOMMOCTH
TOBApOB, OKAa3bIBAIOIIUMX BIUSHUE Ha HAJIOrOBYyI0 0a3y MO HaJOry Ha
N00aBJIEHHYI0O CTOMMOCTh. YKa3aHHOE O3HA4aeT, 4YTO pa3Mep HaJIOTrOBBIX
BeiueToB mo HJIC, paHee 3asgBICHHBIX MOKyNaTeleM, TAaKXKE IOJJICKHUT
MPONOPLIMOHAIBHOMY ~ YMEHBIIEHUIO B COOTBETCTBYIOIIUX  HAJIOTOBBIX
nepuojaax.

Onpeoenenue Ne 305-K1'17-14988

31. HeBblnojHeHHe OpPraHU3alUAMM ¥ HHAUBHAYAJIbLHBIMH
NpeINPUHUAMATEISIMA  O0SI3AHHOCTH 10 MPEICTABJEHUI) B HAJOTOBbIH
OPraH NHCbMEHHOI0 YBeAOMJICHHSI 00 OCBOOOXKIECHHUM OT HCIHOJHEHUS
o0sizanHocTH mo ymiaare HJ/IC (HempencraB/ieHMe YyBeIOMJICHUSI WIH
HApPYUICHHE CPOKA ero NMpeAcTaBJIeHNUs1) He BJiedeT 3a co00il yrpary npasa
Ha TakKoe 0CBO0OO:KIeHNe B COOTBETCTBUM €O cT. 145 HK P®.

B  oTHOmEHMM HMHAMBUIAYAJIbHOTO MPEANPUHHUMATENS  IPOBEICHA
HaJoroBass IPOBEpPKAa IO  BONPOCAM  IPABWIBHOCTH  HUCYUCIEHUS W
CBOEBPEMEHHOCTH yIUIaThl HajgoroB u coOopoB ¢ 2011 mo 2013 rogm.
[lo pe3ynbTaTaM NpPOBEPKM HAJIOTOBBIM OPTraHOM BBIHECEHO pPELIEHHE O
MIPUBJICYECHUH K OTBETCTBEHHOCTH 3a COBEPILICHUE HaJIOTOBOT'O
IIPAaBOHAPYILICHUS, KOTOPBIM VHIVMBUAYAJIBHOMY IIPEAITPUHUMATEIIIO
nonauncneH HJIC u coorBercTByrome cyMMmbl neHH. OCHOBaHHMEM IS
JIOHAYUCJICHUSI TOCIYXWJIO HEOOOCHOBAaHHOE NMPUMEHEHHE WHAUBUAYAIbHBIM
IPEANPUHUMATENIEM CIIEHHATBHOIO HAJIOTOBOIO peXuMa (€IUHOr0 Hajora Ha
BMEHEHHBI JOXOJ) B OTHOLICHWH JEATEIBHOCTH I10 PEANM3alUU 3aMACHBIX
JacTel K CeTbCKOX039iCTBEHHOM TEXHUKE HHBIM XO3SIHCTBYIOIINM CYObEKTaM.
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B 2016 roay wHIMBUAyaldbHBIM MpeANpPUHUMATEIb HANpPaBUI B
HAJIOTOBBII OpraH yBeOMJIEHHE 00 UCIIOJIb30BAHNH ITpaBa Ha OCBOOOXKIEHUE OT
UCIIOJTHEHUS 00513aHHOCTEN HAJIOTOIUIATENbIIMKA, CBA3AHHBIX C UCUUCIICHUEM U
ymiatoir HIAC 3a 2011, 2012 u 2013 rox, cooOmmMB, 4YTO BBIpyYKa OT
peanu3anuu ToBapoB (paboT, yciyr) 06e3 ydera Hajora HE NPEBBINIACT B
COBOKYNMHOCTH JIBA MHWUIMOHA pyOneil. OTBETHBIMH NUCbMaMU HaJIOTOBBIN
OpraH OTKa3aJl B IPEIOCTaBICHUU IpaBa Ha OCBOOOXKIEHUE OT HMCIOJHEHHS
o0si3aHHOCTeH Hanoromuiarensinyka ot yriaarel HJC B pamkax cr. 145 HK PO,
O00OCHOBaB 3TO TE€M, YTO YBEAOMJICHHE 00 OCBOOOXKICHUU TOCTYIHIO B
HAJIOTOBBIM OPTaH IOCIIE HAJIOTOBOW IMPOBEPKHU U BEIHECEHHUSI PEIICHUS 110 HEW.

WuauBuayanbHbI peIpUHUMATENb OOpaTWICA B apOUTPaXXHBIA cyA
C 3asBJICHHEM O IIPU3HAHUU YKA3aHHBIX ITMCEM HE3aKOHHBIMU.

Pemennem cyaa mnepBoil HWHCTAHLIMM, OCTaBJIEHHBIM 0€3 H3MEHEHMS
IOCTAHOBJICHUAMU CyJa aneUIIMOHHOM HMHCTAHUUU U apOUTPaXHOro cyda
OKpyTra, B YOBJIETBOPEHHNH 3asIBJICHUS OTKA3aHO.

Cynebnas komerus BepxoBuoro Cyna Poccuiickoit ®eneparuu
OTMEHWJIa Ha3BaHHbIE CyJIeOHbIE aKThl M HalpaBuja JIeJO Ha HOBOE
PacCMOTPEHHUE MO CIETYIOIIUM OCHOBAHUSIM.

B cuny . 1 m 5 cr. 145 HK P® opranusanuum u MHAUBHyaIbHBIE
NpEeANpPUHUMATETM HWMEIOT TpaBO Ha  OCBOOOXKAECHHE  OT UCIOJTHEHUS
oOs3anHOCTel MuarensiinkoB HJIC, CBA3aHHBIX C HMCUMCIEHUEM U YIUIATOU
Hajora, €ciii 3a TpH [OCJEI0BAaTEIbHBIX KaJ€HAApHbIX Mecsla CcyMMa
MOJIyYeHHOW WMH BBIPYYKM OT peaju3aluyd ToBapoB (paboT, yciyr) He
IPEBBICUIIA B COBOKYITHOCTH JIBYX MUJUIMOHOB PYOJIEH.

[lo cMbIcily JaHHBIX MYHKTOB MHCTUTYT OCBOOOKICHHSI OT WCIOJHEHUS
00s13aHHOCTEM HaJOroIIaTeNbIIKa HAlpaBieH Ha CHIKEHHE HaJIOTOBOTO
OpeMeHM B OTHOUIEHHM JIMI, HMMEIOIIMX HECYIIECTBEHHbIE OOOPOTHI
10 peayin3allii TOBApOB (paboT, ycayr). YciaoBUEM ISl OCBOOOXKICHUS TaKHX
JUI OT HKCIIOJIHEHUS 00sI3aHHOCTEH, CBA3aHHBIX C HCUUCICHHEM U YIUIaTON
Hajora, SIBIIsIETCA OOBEKTUBHOE OOCTOSATEIBCTBO — COOTBETCTBHE pa3zMepa
BBIPDYUKH HAJIOTOIUIATENIbIIMKA TMPEEIbHOMY YPOBHIO, YCTAHOBJICHHOMY
3aKOHOM.

[Tonoxenusimu 1. 3 cr. 145 HK P® Takxke npeaycMoTpeHa 00sS3aHHOCTD
OpraHu3alvii 1 UHAUBUAYAJIbHBIX MPEANPUHUMATENEH, UCTIOIB3YIOMIUX MPABO
Ha OCBOOOXK/IEHHE OT KCHOJHEHUs OO0S3aHHOCTEH  HaJIOTOIIaTelNbllrKa,
CBSI3aHHBIX C UCUMCIICHUEM U YIUIATON HAJOra, Mo MpeACTABICHHUIO B HAJOTOBBIM
OpraH IO MECTy CBOEr0 ydeTa IMHCbMEHHOIO YBEIOMJIEHUS U JOKYMEHTOB,
MOJITBEPKJAIOLINX MTPABO HA TAKOE OCBOOOKICHHE.

OpHako  HEBBINIOJHEHHE  3TOM  00S3aHHOCTH  (HEMpEeICTaBICHUS
YBEJIOMJICHHSI MJIM HapyIIEHHWE CPOKa €ro MpeACTaBICHHs) HE BIEYET 3a COO0M
yTpaTy IpaBa Ha OCBOOOXKIEHHE, 4YTO SBISJIOCH OBl HECOPa3MEPHBIM
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MOCJEACTBUEM C TOYKM 3pEHHUS eI YCTAHOBICHHS IAHHOTO HMHCTHUTYTA,
YKa3aHHOU BBIIIIE.

Kak paszpsgcHeno B 1. 2 mnocrtaHoBieHus Ilmenyma Bricmiero
Apburpaxxnoro Cyna Poccuiickoit ®denepanuu or 30 mas 2014 r. Ne 33
«O HEKOTOPBIX BOMNpPOCAaX, BO3ZHUKAIOMIMX Y AapOUTPaXHBIX CYyIOB IIpH
pPacCCMOTPEHUHU i€, CBA3AaHHBIX C B3UMAHMEM Hajora Ha JI00aBJICHHYIO
CTOMMOCTB», 10 cMbicny 1. 3 cr. 145 HK P®, nanoromnaTeiablIuK JHIIb
UH(GOPMHUPYET HAJIOTOBBI OpraH O CBOEM HAMEPEHHUU HCIIOJIb30BaTh MPaBO Ha
OCBOOOXAECHHE, a JHIaM, (aKTUIECKU HCIIOIb30BABIINM B COOTBETCTBYIOLIUX
HaJOrOBBIX NEPUOJAX OCBOOOXKIEHHWE OT HCIOJIHEHUS OOA3aHHOCTEU
HaJIOTOIJIATENbIIMKA, CBA3aHHBIX C UCUUCICHUEM U YIUIATOM HAJIOra, HE MOKET
ObITh OTKA3aHO B IpaBe Ha TAaKOE€ OCBOOOXKJEHUE TOJBKO JIHIIb MO MOTHUBY
HEIPECTABICHUS B YCTAHOBIICHHBI CPOK YBEIOMJICHHUS U IOKYMEHTOB.

Kpome Ttoro, ecium o Heobxomumoctu ymiaatel HJC nuiy craHoOBUTCS
M3BECTHO IO pe3yJibTaTaM MEPOIPUSATHI HAJIOTOBOTO KOHTPOJIS, B YACTHOCTH B
clly4yae M3MEHEHUS KBaIU(UKAIMK JIEATEbHOCTH  HAJIOTOIIaTeNbIIMKa,
NOPSJIOK peaan3alyy MpaBa Ha OCBOOOXKJEHUE OT YIUIAThl HAjora 3aKOHOM HE
npeaycmoTpen (nmoctanoBieHue [Ipesuauyma Briciiero ApOutpaxuoro Cyna
Poccuiickoii @eneparun ot 24 centsaops 2013 . Ne 3365/13).

CnemgoBaTenbHO, caMO IO ceOe TO OOCTOSTEIBCTBO, YTO MHCICKIHUS HE
yuna nojoxenus n. 1 cr. 145 HK P® npu usmeHeHuu KBadupuKalUH
NeATEIbHOCTH HAJIOTOIJIATENbIINKA B PAMKaX BBIE3THON HAJIOTOBOW MPOBEPKH,
HE O3HA4yaeT yTpaTy BO3MOXKHOCTH MPEIOCTaBICHUS HWHAUBUAYAILHOMY
OpEeINpPUHUMATEII0  OCBOOOXAEHUS 1O  pe3yjJbTaTaM  pacCMOTPEHHS
YBEIOMJICHMSI, TIOJJAHHOTO TOCJE OKOHYAaHMS IPOBEPKHU, €CIM OCBOOOXKIEHHUE
MPUMEHSIIOCh UM (PaKTUYECKH (HAJOT HE HUCYHUCISUICA U HE TPEAbSIBISUICS
MOKymnaTeNnsiM) U He ucTek yctaHoBieHHbd cT. /8 HK P® cpok Bo3Bpata

(3aueTa) mepernaTel O HAJIOTY.
Onpeoenenue Ne 306-KI1'17-15420

Hpalcmmca nNPpUMEHEHUA 010031cemH020 3aKOHO0amelbCmea

32. B cayuae HelejeBOro HCHOJb30BAHHUS OKIKETHOH CyOCHIMU
nojyyaresab CyocHaud o00s13aH BO3BPATHTh YKAa3aHHYI0 CyYMMY Kak
HEOCHOBATeJIbHOE 00oralieHue W yIJaTHTh HAa Hee MPOLEHTHI B MOPAIKE,
npexycMoTpeHHoM cT. 395 u 1107 I'K P®.

AIMUHUCTPAaTUBHBIM OpPraHOM ©  OOIIECTBOM 3aKJIIOUYEH JIOTOBOP
O MPEAOCTABIICHUH CYOCHIMM W3 CPEICTB KpaeBoro Omomkera B A
BO3MEILEHUS YaCTH 3aTpaT Ha yIulaTy IMPOLEHTOB IO KPEAUTHOMY JIOTOBOPY
B YACTH LIEJIEBOTO MCIOJIB30BAaHMS KPEAUTA HA LIENH, YCTaHOBJIEHHbIE [lopsiakom
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cyOCUIMpOBaHUsI M3 CPEACTB KpaeBoro OOJKETa IPOLIEHTHOM CTaBKH
110 OAHKOBCKUM KpeIuTaM, MOJTY4YEHHBIM IOPUAWYECKUM JIMIIOM, B TOM YHCIE
KWIMIIHBIMU U JKAJIMITHO-CTPOUTENIBHBIMU KOOIIEPAaTUBAMM, Ha CTPOUTEIBCTBO
XKWIbsl, B TOM YHCJIE MaJO3TaXHOro M (MJIM) 3KOHOM-KJIAcCa, YTBEPKICHHBIM
IIOCTAaHOBJICHHEM IJIaBbl aAMUHUCTpaluu (ryoepHaropa) KpacHomapckoro kpas
(manee — [lopsgok mpegocTaBiIeHUS CYOCUTUN).

HanzopHbiM opraHoM mpoBeAeHa MpPOBEpPKa Ha MPEAMET COOIIOACHHUS
OIO/PKETHOIO  3aKOHOJATEIbCTBA IIPU PACXOJOBAHMM JIEHEXKHBIX CPEJCTB,
BBIJICJICHHBIX B paMKax  peaJiM3aliyd  TOCYJAapCTBEHHBIX  MHPOrpaMMm
KpacHonapckoro kpasi.

[Io pe3ynpraraM IpPOBEPKM HAA30pPHBIA OpraH IpUIIE] K BBIBOLY
O HELIEJIEBOM HCIOJIb30BaHUU CPEACTB KpaeBOro OmO/IKeTa, BbIPa3UBLIEMCS
B 3aBBIIIEHUH CYMMbl CYOCHAWHU, NMPEJOCTaBICHHOW OOIIECTBY, B pE3yJIbTaTe
HecoOmoaenus Tpedosanuii [lopsinka npenoctaBieHus cyOCHauii.

AJMUHUCTpAaTUBHBIA oOpraH oOpartuicsi B apOUTpPakHbI cyn cC
3asBJICHUEM O B3bICKAaHMM C OOIIECTBA M3JIMIIHE BBIMVIAYEHHOM CyOCHIUM U
IIPOLIEHTOB, B3BICKUBAEMBIX 1O MpaBwiiam cT. 395 'K PO.

PemenneM cyna mnepBOil MHCTAaHUMHU, OCTAaBJICHHBIM 0€3 W3MEHEHUS
MIOCTAHOBJICHUEM CyJla aneJUIALMOHHON WHCTAHLHH, TPEOOBAaHUE O B3BICKAHHH
CPEIICTB CYOCUANM YIOBJIETBOPEHO, B OCTAJIbHOM YacTH TpeOOBaHUN OTKA3aHO.
Cyabl MCXOIWIM M3 TOTO, YTO NPABOOTHOIICHHS MO BO3BpATY CyOCHAMIA
BBITEKAIOT U3 HOpM bromxkerHoro konaekca Poccuiickoit deneparuu (nanee —
BK P®). Bo03MOXHOCTh NpPUMEHEHUSI K TakUM OTHOIICHUSIM  HOPM
IPaKJAHCKOIO 3aKOHOJATENbCTBA HE IPEAYCMOTPEHA, B CBSI3M C YEM Y
aJIMUHHCTPATUBHOIO OpraHa He BO3HUKIIO NpaBo TpeOOBaHUS IMPOLICHTOB HA
ocHoBaHMH cT. 395 'K POD.

Cynebnas xomerus BepxoBuoro Cyna Poccuiickoit ®eneparuu
OTMEHMJIa Ha3BaHHbIE CY/ICOHbIE aKThl B YACTH OTKAa3a BO B3bICKAHUHU IPOLIEHTOB
IO CJIEAYIOIIMM OCHOBaHHUSIM.

B n. 3 cr. 78 BK P® npeagycmorpeHsl TpeOOBaHUS K HOPMATHUBHBIM
MPaBOBBIM aKTaM, PETYJIUPYIOLIMM MpeaocTaBieHue cyocuauii. B yactHoCTH,
9TH aKThl JOJKHBI COAEPKATh MOJ0KEHUS 00 0043aTENbHON MPOBEPKE IIIABHBIM
pacriopsiauTeneM (pacrnopsauTesieM) OIKETHBIX CPEACTB, MPEI0CTABIISIONUM
cyOCHIuI0, M OpraHoOM TOCYJApCTBEHHOIO (MYHULHMIIAIBHOTO) KOHTPOJIS
COOJIIOJICHUsI YCTIOBUH, LIeJel U MOopsAKa NpeIoCTaBIeHUs] CyOCHANH, a TaKKe
NOpSIIOK  BO3BpaTta CyOCHMAMM B COOTBETCTBYIOIIMHA OIOUKET B Cllydae
HapyLIEHUs YCIIOBHUM, YCTaHOBJEHHBIX NIpH €€ MpeaocTaBiieHHd. Eciu
noJjiyyaTesnb CyOCHIUMM HE BO3BpAlllaeT JCHEXKHBbIE CPEICTBA MO TPEeOOBAHUIO
KOHTPOJIMPYIOIIETO OpraHa B MOPSJKE, IPEAYCMOTPEHHOM HOPMATHBHBIM
IPABOBBIM aKTOM M COTJIAIIEHUEM O MPEJOCTaBICHUH CYyOCHANH, TO OpraH,
BBIIaBIINI CyOCHINIO, TPUHUMAET MEPHI MO B3bICKAHUIO CYOCHINH B CyA€OHOM
HOPSIZIKE.
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BK P® He mnpenycmarpuBaeT HayHMCIEHUS MPOLIEHTOB Ha CyMMY
cyocuauy, — mojajiexamied  BO3BpaTy, IIOCKOJIBKY HE  YCTaHaBJIMBAeT
OTBETCTBEHHOCTb JIUII, HE SABJSIOLIUXCS yYaCTHUKaMU OIOKETHOTO Ipoliecca.
B cuny m 2 cr. 306° BKP® Takue nMma HECyT OTBETCTBEHHOCTh B
COOTBETCTBMHM C 3aKOHOJATENBCTBOM Poccuiickoint denepanumu.

Takum 00pa3oM, K OTHOIICHHSM CTOPOH IO HCIIOJHEHUIO YCIOBHIMA
JIOTOBOpa O TMPENOCTABICHUU CYOCHUAMH MOTYT OBITh NPUMEHEHBI HOPMBI
'K POD.

Tor dakt, uto AeHex HBIE cpeAcTBa ObUIM HM3PACXOJOBaHBI OOIECTBOM
HE 10 LIEJIEBOMY HA3HAYEHUIO, CBUJETEIBCTBYET O BOBHUKHOBEHUU HA CTOPOHE
JMIa, MOJIyYMBILEro CyOCHIUIO, HEOCHOBAaTeNbHOTo oboramienus. [Ipu stom
HE UMEET [IPaBOBOTO 3HAUYEHUS TO OOCTOSATENBCTBO, YTO NOJYyUYEHHbBIE ICHEKHbIE
CPEICTBA SIBJSUIUCH OFO/IKETHBIMHU.

B cuny m. 1 cr. 1102, m. 2 cr. 1107 T'K P® HeocHOBATEIbHO
oOoraTuBlleecss  JULIO  00S3aHO  HE  TOJBKO  BO3BPAaTUTh  CyMMY
HEOCHOBATEJIBHOIO 00OrallleHus, HO U YIUIaTUTh Ha HEE MPOLIEHTHl B MOPSIKE,
peaycMOTpeHHOM cT. 395 'K PO.

VYuuThiBas, 4TO JOTOBOPOM, 3aKJIIOYEHHBIM CTOPOHAMH, MPETyCMOTpPEHA
OTBETCTBEHHOCTh OOIIECTBA 32 HCIOJb30BAaHWE CYOCHMAMM Ha  LEH,
HE COOTBETCTBYIOIIME  YCIOBHUSIM €€ TMOJYy4YeHUsA, B COOTBETCTBUU C
JNICUCTBYIOIIMM  3aKOHOJIATENbCTBOM  Poccumiickoit  dDenepanuu, Claeayer
NpU3HATh, 4YTO TpeOOBaHUE AJIMHHHCTPATUBHOIO OpraHa O B3bICKAHUH C
OOIIECTBAa WM3JIMIIHE BBIIUIAYEHHONW CYOCHIMM M MPOLEHTOB MO MpaBHIAM
cT. 395 'K P® saBnsiercst 000CHOBaHHBIM.

Onpeoenenue Ne 308-2C17-9296

Hpaxmuka RPDUMEHEHUA MAMOINICEHHO020 3aAKOHOOamenbCcmea

33. B3uMaHme TaMOKEHHBIX ILIaTeXKedH €O BCero MOrpy:KeHHOro
TOIUIMBA, BKJIKOYAsA Ty €ro 4acTb, KOTOpasi He00X0AuMa /1Jisl BbIIOJHEHUSs
peiica 1 B OTHOLIEHUM KOTOPOil He HAPYLIEHbI YCJI0BUS 1JIs1 0CBOOOKIEHUS
OT yIUIATBI TAMOKEHHBIX IUIaTeXeid, He MOKeT ObITb NPHU3HAHO
NPaBOMEPHBbIM.

OO11ecTBO,  OCYIIECTBIISIIOIIEE CHA0)XKEHHWE CYIOB  TOIUIMBOM U
CMa30YHbIMH MaTepHajaMd, HEOOXOJMMBIMH [UISl OKCIUTyaTallid CYJOB,
OpEeICTaBUIO B TAaMOXKEHHBIM OpraH JAeKjIapalii0 Ha BBIBO3 TOBapa —
mazyta M-100 — B kauecTBe MPUIIACOB C YCIOBHBIM HAUMCIEHUEM TaMO>KEHHBIX
IIJIATEXKEH.

Ilo pe3ynbraraM KamepaibHOH IIPOBEPKH TaMOKEHHBIM OPraHoOM
IPUHATHI PEUIEHUs] O B3bICKAHWU TaMOYKEHHBIX MOLUIMH, HAJIOTOB, a TAKXE O
BHECEHUM W3MEHEHUN M (WiaM) JONOJIHEHUH B CBEJCHUS, YyKa3aHHbIE B
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JeKJIapalyy Ha ToBaphbl. Briocie cTBUM 00IIECTBY BBICTABIEHO TpeOoOBaHUE 00
yIUIaTe€ TaMOXKEHHBIX I1aTeke. OCHOBaHMEM NPUHATHS YKA3aHHBIX PEIICHUN U
BBICTABJICHUSI TPEOOBAaHUS TIOCIYXWJ CACJIAHHBIA TAMOXEHHBIM OPraHoOM
BBIBOJI, YTO CYAHO NPUOBLUIO B POCCUKUCKHIA MOPT HCKIIOYUTEIHHO C IENBIO
OyHKepoBKM TOmIMBOM (Ma3yr M-100). TaMoxeHHBI OpraH c4es, 4YTO
CYJTHO HE BBO3WJIO HAa TAMOKEHHYIO TEPPUTOPHIO0 TaMOKEHHOro cor3a Ipys3 H
HE BBIBO3WJIO €TI0, CIIEIOBAaTeNbHO, B OTHOomeHnn Poccuiickon denepannn
HE OCYLIECTBIIAI0 MEKTYHAPOIHYIO MEPEBO3KY, MIPELYCMOTPEHHYO
3aKoHOAATENbCTBOM Poccuiickoii denepanuu, U TEM CaMbIM HE BBIINOJHUJIO
YCIJIOBUSI MCTIOJIB30BAHMS JIBIOTHI MO YIIJIATE BBIBO3HON TaMOKEHHOM MOILJIUHBI
IIPYU [IEPEMEILEHNHN TOPI0YE-CMA30YHbIX MATEPUAIIOB B KaUE€CTBE IPUIIACOB.

OO011ecTBO 00paTUIIOCH B apOUTPAXKHBIN CyJ C 3asBICHUEM O NMPU3HAHUU
yKa3aHHBIX pelIeHUH U TpeOOBaHUS HE3aKOHHBIMU.

Pemennem cyaa mnepBOil HMHCTAHLIMK, OCTaBJIEHHBIM 0€3 H3MEHEHMS
IIOCTAHOBJICHUEM CyJa aleUIILUOHHONW HMHCTAHIUH, 3asBJICHHbIE TpeOOBaHUs
YIOBJIETBOPEHBI.

[locTaHoBieHHEM apOUTPAKHOIO CyJa OKpyra yKa3aHHbIE CyacOHbIE
aKTbl OTMEHEHBI, JIEJIO HAPaBJIEHO HA HOBOE PACCMOTPEHHUE.

IIpy HOBOM pAaCCMOTPEHMHM pELIICHHEM CyJa NEpBOM HWHCTAHIINH,
OCTABJICHHBIM 0€3 M3MEHEHMsSI TIOCTAHOBJIECHUSAMH CyJa aneUIsIUOHHON
WHCTAaHIMMU M apOUTPa)XHOTO CyJa OKpyra, B YAOBJIETBOPEHUHU 3asBJICHHBIX
TpeOOBaHMI OTKA3aHO.

Cynebnas koseruss BepxoBHoro Cyna Poccuiickoit ®enepanuu
OTMEHWJA Ha3BaHHbIE CyJeOHbIE aKTbl M HampaBuja Jeji0 Ha HOBOE
PacCMOTPEHHE IO CIEYIOIIUM OCHOBAHMSIM.

CormacHo n. 2 cr. 363 TaMoxeHHOro Kojekca TamMOKEHHOTo cOr3a
(mamee — TK TC) mnepemenieHre MNPUNACOB Yepe3 TAMOXKCHHYIO TPAHHILY
ocyllecTBisieTcs: 0e3 ymjuaThl TAaMOXEHHBIX MONUIMH, HaJoroB u 0e3
IPUMEHEHUsI Mep HeTapU(PHOTO PETyIUPOBAHUS.

[log mnpunacamMu npv 3STOM TOHUMAIOTCS TOBApbI, HEOOXOAMMbIE
JUTsl o0ecriedeHus HOPMaIbHOW AKCILTyaTallud U TEXHUYECKOTO OOCITYKUBaHUS
BOJHBIX CYJIOB B IyTH CJICJOBAaHUS WJIM B MYHKTaX MPOMEKYTOUYHON OCTaHOBKH
6o crostaku (o, 23 m. 1 ct. 4 TK TC).

C yyeToM Ha3BaHHBIX IMOJIOKEHUN  OMPENEISAIOIIUM  YCIOBHUEM
OCBOOOXKJICHHSI TPUIIACOB OT TAaMOXEHHBIX MONUIMH M HAJIOTOB SBISETCSA
MOATBEPKIEHUE TOrO, YTO OHU HEOOXOJMMBI Il OO0ecredeHus: HOpMaJbHOMN
SKCIUTyaTallMM M TEXHUYECKOro OOCTy)KHMBAaHHUA CyJIHAa B KOJMYECTBaX,
OpPU3HAHHBIX ~ OOOCHOBAaHHBIMM  JIJISl  OKCIUTyaTallMd M TEXHUYECKOTO
0OCITy’)KMBaHHS B MyTH CJIEOBAHMSI, TO €CTh HE MPEBBIMIAIOIIUX HEOOXOJUMOTO
JUISL  BBIIOJIHEHUS PEWCcOBOro 3anaHus MHHMMYyMa. ClienqoBaTeNnbHO, IIPH
BO3HMKHOBEHUU CIOpa O TOM, IIEPEBO3STCS JIM MOTPYKEHHBIE HA CYJTHO TOBAPHI
B peXHME IPUIACOB, IOPUANUECKOE 3HAUCHUE UMEIOT 00CTOSTENbCTBA: B KAKOM
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KOJIMYECTBE OCYIIECTBIIEHA OYHKEpOBKAa TOIUIMBOM CYJHA, MPEBBIIIAIO JIH 3TO
KOJIMYECTBO HEOOXOAMMBIN JJIsl BBIMIOJTHEHUSI PEHCOBOro 3ajaHUsI MUHUMYM.

VKa3zaHHBII  MOAXOJ  COOTBETCTBYET  MEXKAYHAPOAHOM  IPAKTUKE
TaMOXXEHHOTO OOJIOXKEHUST TOBapOB B PEXHME IPUIIACOB, YTO HAILIO
3aKpeIieHHe B HoOpMax MeXIyHapoJAHOW KOHBEHUMM OO0 YHpPOUIEHUH H
rapMoHM3aluu TamoxkeHHbIX npoueayp (Kworo, 18 wmas 1973 r.),
CBUACTEIHCTBYET O (OPMUPOBAHUUA COOTBETCTBYIOLIETO MEXKIyHAPOIHOTO
CTaHJapTa, YTO IMOATBEP)KIAETCA akTaMu EBpasuiickoro OKOHOMHUYECKOIO
Coro3a, mpuHATBIMH B mnocnenytomuid nepuoy, (. 30 ct. 2 TaMOXXEHHOro
KoJekca EBpasMiCKOTO 3KOHOMHYECKOTO C€Or03a, pemenne Koierun
EBpasuiickoil skoHOMHUYecKOoil komuccuu OT 1 Hos6ps 2016 r. Ne 131
«O06 omnpeneneHUU KOJIMYECTBEHHBIX HOpM OyHKEpHOTO TOILINBA,
NIEPEMEIIAEMOr0 B Ka4eCTBE MPHUIIACOB BOAHBIMHU CYJAMH UYEPE3 TaMOKECHHYIO
rpanuily EBpa3uiickoro 5KOHOMUYECKOTO COI03a»).

M3MmeHeHre KBadM(pUKAUU IOTPY’KEHHBIX TOBAapOB (MX HCKIIOUYEHHUE
U3 KaTETOpUM IPUIACOB) HE JOJDKHO IPUBOJWTH K B3UMAHUIO TAMOKEHHBIX
IIaTeXe CBEpX CyMMBbI, KOTOpas Mojuiexkana Obl yruiate Mpu HaJJexKallem
NeKJIapupoBaHud. MHOW moaxox MO CyHmIeCcTBY oO3Hayand Obl NpPUMEHEHHE
K JICKJIapaHTy MeEpbl IOPUAUYECKOW OTBETCTBEHHOCTH, HE YCTAHOBIJICHHOU
3aKOHOAATENBCTBOM, YTO HEJOITYCTHUMO.

OTUMM K€  BBIBOJAMHM  pyKoBojcTBOBajics Ilnenym  Beicmero
Apoutpaxunoro Cyna Poccuiickoit denepannu, ykazpiBas B 1. 7 IOCTAaHOBJICHUS
or 12 okts0ps 2006 r. Ne 53 «OO0 oneHke apOUTpaXHBIMU CyJIaMU
00O0CHOBAaHHOCTH TMOJIy4Y€HHUS HAJOTOIJIATENbIIMKOM HAJIOTOBOW BBITObI», UTO B
cllyqae ydeTa HAJIOTOIUIATENIBIIMKOM ONEPALMii HE B COOTBETCTBUU C HX
NEHCTBUTENBHBIM ~ 3KOHOMHYECKHMM  CMBICIOM, IpaBa U  00SI3aHHOCTH
HAJIOTOIUIATEIbIINKA ONPEAEISIOTCA UCXOA U3 MOJJIMHHOIO 3KOHOMHYECKOIO
COJZIEPKaHMs COOTBETCTBYIOILEH OIEPALIVH.

JlaHHas npaBoBas NMO3ULMS HOCUT YHHUBEPCAIBHBIN XapakTep, MOCKOJIbKY
HalpaBjeHa Ha 00eCreYeHe CIPaBEATUBOIO U PABHOTO HAJIOT000JI0KEHUS.

Takum 00pa3om, yciaoBHUsS AJiE OCBOOOXKIEHHUS OT YIUIaThl TaMOXEHHBIX
IlaTeXe yTpauuBalOTCd B OTHOIIEHWM TOW 4YacTU TOIUIMBA, KOTOpas
HE COOTBETCTBYET MOHSTHIO TMPHUINACOB (MPEBBIIAET HEOOXOAUMBIN IS
BBINIOJIHEHUS peiica MUHMMYM), a B3UMaHUE TAMOXXEHHBIX IUIaTEeKEH CO BCEro
NOTPY’KEHHOTO TOIUIMBA, BKIIOYAs Ty €ro 4acThb, KOTOpas HeoOXoauma is
BBINIOJIHEHUST peiica M B OTHOIIEHUH KOTOPOM HE HApYIICHbI YCIOBUS IS
OCBOOOKACHUSI OT YIJIaThl TAMOXKEHHBIX IUIaTeKeH, HE MOXKET ObITh MPU3HAHO
IIPaBOMEPHBIM.

Onpeoenenue Ne 305-KI1'17-14588
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Hpakmuka RPpUMEHEHUA 3aKOHOO0amenbCcmaea o couuaibHom
cmpaxoeanuu

34. Henpuusitue (OHAOM CONUATBHOIO CTPAXOBAHHUSl K 3a4eTy
pacxoaoB, TMPOU3BEeJEHHbIX O0IIECTBOM, Ha BBIILIATY CTPAX0OBOI0
o0ecreyeHus: MO 00A3aTEJILHOMY COLHAJLHOMY CTPAXOBAHHMIO HA CJIy4aii
BpPeMEHHON HeTPYA0CHOCOOHOCTH H B CBfI3M C MATEPUHCTBOM IIpH
HCYMCJIeHUHN TOoco0us Mo OepeMeHHOCTH U poJaM 3a Jrolble roabl (roa) mo
BBIOOPY 3aCTPaXOBAHHOIO JIMIIA, 4 He 3a roAbl (roa), HEMmoCpPeACTBEHHO
npeamecTBYOIIME ToJaM, B KOTOPbIX 3aCTPaXOBaHHOE JHMI0 HAXOAWIOCH
B OTIIyCKe 110 0epeMEeHHOCTH M PoAaM, IPU3HAHO CY/A0M IIPABOMEPHBIM.

Pemenuem ¢QoHga commanbHOro crpaxoBaHusi (mamee — GOHA) HE
MPUHATHL K 3a4€Ty Pacxojibl OOIIECTBAa HAa BBHIIUIATY CTPAXOBOTO OOECIeueHUs
1o 00s3aTeIbHOMY  COLIMAJLHOMY CTPaxOBaHUIO Ha Cily4yall BpEMEHHOM
HETPYJOCTIOCOOHOCTU U B CBSI3M C MATEPUHCTBOM, MOCKOJIbKY MPU UCUUCICHUU
nocodusi Mo OEpeMEHHOCTH W pojaM OOIIECTBOM B IEJISIX pacdeTa CpPEeaHEro
3apaboTKa HEMPaBOMEPHO YUTEH 3apaboTok paboTHuka 3a 2012 u 2014 rog.

OcHoBaHreM Jisi BBIHECCHHsI YKA3aHHOTO PEIICHUS TOCTY>KHJ BBIBOJT
dboHTAa O TOM, UYTO YyKa3aHHBIC pPACXOJdbl MPOM3BEACHBI OOIIECTBOM C
HapylieHueM 3akoHojatenabcTBa Poccuiickoin ®enepannu 00 00s3aTENbHOM
COIIMAJILHOM CTPaxOBaHWM Ha Ciydail BPEMEHHON HETPYIOCIIOCOOHOCTH U B
CBSI3M C MATEPUHCTBOM, & IMEHHO: TIPU UCUNCIICHUH TTOCOOHS 10 OEPEMEHHOCTH
u pojaM 3a nepuon ¢ 15 anpens 2016 1. mo 1 centsiops 2016 r. obirecTBOM B
[EeIsX pacuera CpelHero 3apaboTKa HEMpaBOMEPHO YUTEeH 3apaboToK
pabotnuka 3a 2012 u 2014 rox. Kak ykassiBaet dona, pabotuuk ¢ 20 ssHBaps
2015 r. mo 24 utons 2015 r. HaxoaAWIICA B OTIIYCKE MO0 OEPEMEHHOCTH U POJIaM, a
c 25 uroHs 2015 1. mo 14 anpens 2016 r. B oTnycke mo yXxoAy 3a HEPBbIM
pebenkom. CrenoBarensHo, B COOTBETCTBUM 4. | cT. 14 DenepanbHOro 3aK0Ha
or 29 nekadps 2006 1. Ne 255-®3 «0O6 o00s3aTeIbHOM COLMAIBHOM
CTpaxOBaHWW Ha CJy4all BPEMEHHOM HETPYIOCIOCOOHOCTH M B CBS3U C
MaTtepuHCTBOM» (nanee — denepanbHbiii 3akoH Ne 255-D3), npu UCUUCICHUU
nocobust mo O6epeMeHHOCTH U pojaMm ¢ 15 ampens 2016 r. B mensx pacuera
cpeaHero 3apabotka 3a nepuoa 2014-2015 roas! (1Ba T07a, HEMOCPEICTBEHHO
MIPEAMICCTBYIONINX TOMYy HACTYIUICHHS CTPaXOBOTO CiIydas) MOXKHO 3aMCHHTH
2015 rom Ha KaJEHIAPHBIA TOJM, HEMNOCPEICTBEHHO MPEAIIECCTBYIOIIMI
pacuetHoMy mepuony, To ectb Ha 2013 roxa. Opmnako oOmEcCTBO B
paccMaTpuBaeMOM CUTyaluu HempaBoMepHo 3amenmio 2015 roa va 2012 rox B
IEJSX pacdyeTa CPeHEro 3apadoTKa I UCYUCIICHHS YIIOMSHYTOTO TIOCOOUS.

He cormacuBmmch ¢ yka3zaHHbIM pemieHueM (oHma, 0OIecTBO
00paTHIIOCh B apOUTPAXKHBIN CYJI C 3asSBJICHUEM O TIPU3HAHUU €T0 HE3aKOHHBIM.



92

Pemennem cyaa mnepBOd WHCTaHLIMM, OCTABIEHHBIM 0€3 HM3MEHEHMS
IIOCTAHOBJICHUAMHU CyJa aneUIILMOHHOM MHCTAaHUUU W apOUTPaXHOIO cyAa
OKpyTa, 3asBJICHHblE TpeOoBaHMUs yIOBJIETBOpEeHbl. Cynbl HUCXOAWIN U3
cineayromiero: 4. 1 cr. 14 denepanbuoro 3akona Ne 255-®3 u n. 11 Tlonoxenus
«O6 0ocoOEHHOCTAX TMOpsAKAa HWCYHUCIEHUS TMOCOOMH 1O  BpPEMEHHOM
HETPYJOCHOCOOHOCTH, N0 OEPEMEHHOCTH M POJAM, E€XKEMECIYHOIO IMOCOOHS
o yXoAy 3a peOCHKOM  TpaxkJaHaMm, MOAJIeKAllUM  00sS3aTeIbHOMY
COLIMAJIbHOMY CTPaxOBaHUIO Ha CIy4yail BpeMEHHOW HETPYAOCIOCOOHOCTH U B
CBSI3M C MAaTEPUHCTBOM», YTBEPXKJACHHBIM TMOCTaHOBJIeHHEM IlpaBurenncTBa
Poccniickont @enepanun ot 15 mronsa 2007 r. Ne 375, He npeyCMOTPEHO, YTO
B LIEJISIX pacyeTa CpPEeAHEro 3apaboTKa KaJleHAapHble rojbl (roj)) pacuyeTHOro
nepuoAa, B KOTOPbIX 3aCTPaXOBaHHOE JIMIO HAXOAMJIOCh B  OTIIYCKE
1o 6EPEMEHHOCTH M poJaM U (W) B OTILYCKE IO YXOAY 3a PEOEHKOM, MOTYT
ObITh 3aMEHEHBl TOJBKO Ha KaJeHJapHble ToJbl (roJ), HEMOCPEICTBEHHO
IpeIUIeCTBYIOLHUE (CIEeYIOIMME APYT 3a APYrOM) ITOMY PacueTHOMY IEPUOY.
[To MHEHHIO CYJIOB, IPU HMCUMCICHMH NOCOOMSI MO OEpEeMEHHOCTH U poAam
OOILIECTBO MPAaBOMEPHO B LEJSIX pacuera CpeIHEro 3apadoTkKa 3a Iepuoj
20142015 romel (mBa TOJA, HEMOCPEACTBEHHO MPEAIIECTBYIOMIUX TOIY
HACTYIUIEHHUsT CTpaxoBoro ciydvas) 3ameHwio 2015 rox (roa, B KOTOpOM
3aCTPAaxOBaHHOE JIMIIO HAXOAWJIOCh B OTIYCKE MO OEPEMEHHOCTH U POoJaM H
(w1K) B OTITyCKE 1O yXoy 3a pebernkoM) Ha 2012 roa — roj, mpeaIiecTBYOMUMA
aTOoMy pacueTHoMy niepuoy (2014-2015 romsr).

Cynebnass koserusi BepxoBHoro Cyma Poccuiickoii ®enepanuu
OTMEHWJA BBILLIEHA3BaHHbIE CYJEOHbIE aKThl M OTKa3ajga B YJIOBJIETBOPEHHUH
3asBJICHHBIX TPEOOBAHMI MO CIEAYIOLIUM OCHOBAHUSIM.

Cornacho 4. 1 ct. 14 ®enepanbHoro 3akoHa Ne 255-D3 st ucHucCiIeHUs
nocoOusi 0 BPEMEHHOW HETPYJOCIOCOOHOCTH, MO OEpEeMEHHOCTH U pPojam,
€KEMECAYHOr0 TMOCOoOusi MO YXOAY 3a pEOCHKOM YUMTHIBAETCS CpPEIHHIM
3apabOTOK 3aCTPAaXxOBAaHHOTO JIMIA, PACCUMTAHHBIA 3a /IBa KaJICHAAPHBIX roja,
NPEIIIECTBYIONMX TOAy HACTYIJICHUS BpPEMEHHOW HETPYAOCIOCOOHOCTH,
OTIyCcKa MO0 OEepeMEHHOCTM M poJiaM, OTIyCKa IO YXOIy 3a peOeHKOM
(pacuetnblii mepuoa). IloCKOMBKY U3HAYaNbHO pACUYETHBIM MEpUOJ IS
UCYHMCIICHUSI ~ CpPEeJHEero  3apa0OoTKa  3aCTPaXOBAaHHOTO  JIMLA  JIOJDKEH
HEIMOCPEJICTBEHHO MPEAIIECTBOBATh IOy HACTYIJIEHUSI CTPAXOBOIrO Ciydasi, TO
¥ 3aMeHa rofioB (T0j1a), COCTaBISIONIMX 3TOT PACUETHBIN MEPUO, MOXKET OBIThH
npousBeleHa Ha ronabl (T0J), HENOCPEACTBEHHO MPEAIIECTBYIOUIUE STOMY
pacueTHOMY Mepuoay, TO €CThb Ha ToAbl (TOA), MOCIEA0BATEIBHO CIIEAYIONINE
nepen roxamMu (rooM), TMOAJICKAIIUMU YYeTy [UIsl HCUHUCICHHUSI CPEIHEro
3apaboTKa, HO B KOTOPBIX (KOTOPOM) 3aCTpaXxOBaHHOE JIMIIO0 HAaXOJWJIOCh B
OTILYCKE 110 OEPEMEHHOCTH U pOJaM U (W) B OTILYCKE 110 YXOy 3a pE€OEHKOM.
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Takum 06pazom, Cybl HENPABWIHLHO UCTOJIKOBAIM MOJOKeHus 4. 1 cT. 14
®enepanbHoro 3akoHa Ne 255-03, nostomy penieHue GoHIa SBIAETCS

TIPABOMEPHBIM.
Onpeoenenue Ne 309-K1'17-15902

Ilpouyeccyanvnuie 6onpocui

35. Bce mNOCTOSIHHO JeiicTBYyOIIME apPOUTPa’KHbIE Y4YpeKIAeHUs,
NMOCTOSAHHO JIeMCTBYIOIIUE TPeTeiicKue CyAbl, CYHIeCTBOBABIINE B
Poccuiickoint ®enepauuu a0 AaThl BCTyIUIeHUs B cuiay DeaepajabHOro
3akoHa oT 29 nexadOps 2015 r. Ne 382-®3 «O0 apOuTpaxke (TpereiickoM
pasouparesbcTBe) B Poccmiickoit ®Penepamumn» (majee — 3akoH 00
apOuTpae) U NPpUHATHA NocTaHoBJeHus [IpaBureascrBa P® ot 25 nionsn
2016 r. Ne 577 «O0 yrBepxnaennu IlpaBui mpenocraBjieHHs NMpaBa Ha
ocymiecTBjieHne (GYHKOMHA TOCTOAHHO [AeHCTBYHOIIEro apOMTPaKHOTO
yupexaenussi u IlosiokeHusi O [IeNOHMPOBAHUM TIPABWJI TOCTOSHHO
AeHCTBYIOLIETr0 AaPOUTPAKHOTO YUYPEKIEHUSD), MOIJH OCYIIEeCTBJISATH
AeATEJbHOCTH 110 PACCMOTPEHUIO clIOPOB B nepuoA ¢ 1 Hossops 2016 r. mo
31 oxrs10ps 2017 r.

OO6miecTBO 00paTHIIOCh B apOUTPAXKHBIM CyJ C MCKOM K OpraHu3aluu
0 B3BICKAHMM CYMMBI ~ HEOCHOBATEIBHOTO  OOOTAllleHHWss ©  TPOIEHTOB
3a MOJIb30BAHNE UYKUMHU JIEHEKHBIMU CPEICTBAMH.

OnpeneneHueM cyAa MEepBOM  MHCTaHLMKM HCK  OCTaBieH  0e3
paccMOTpPEHUS.

[locraHoBieHneM cyja amneJUIIMUOHHOM MHCTAHIUH, OCTABJICHHBIM
0e3 U3MEHEHMsI MOCTAHOBJICHUEM apOUTPAKHOTO CyAa OKpyra, OIpeaesieHue
cyJa epBOM MHCTAHIMM OCTaBJlCHO 0e3 m3MeHeHus. OCHOBaHMEM OCTaBJICHMS
ucka 0e3 pacCMOTpPEHHsI TIOCTYXXWJIM BBIBOJABI CYIOB, YTO JOTOBOPOM,
3aKJIFOUEHHBIM CTOPOHAMH, YCTAHOBJICHO YPETYJIUPOBAaHHE BO3ZHUKIINX MEXIY
HUMU CIOpoB  (JIIOOBIX  CHOPOB) M3 TPaXJAAHCKUX  IPABOOTHOIICHHI
B apOuTpakHOM TpeTelickoM cyae. Cyasl MpHU3HAIM, YTO JAHHOE COTJIAICHUE
COOTBETCTBYET TpeOoBaHUsM 4. 1, 4. 2 cT. 7 3akoHa 00 apOuTpaxe.

Cynebnass kosuerusi BepxoBHoro Cyma Poccuiickoii ®eneparuu
OCTaBWJIa B CHJIE YKa3aHHBIC Cy/IeOHBIC aKThI MO CIEAYIOIUM OCHOBAHUSM.

B 4. 5 ct. 52 3akona 00 apOutpaxe yCTaHOBJICHO, YTO apOUTPaKHbBIC
COTJIAIICHUS, 3aKJIIOUEHHbIE [0 JHA BCTYIUIEHUS B CUJIY HACTOSIIEro
benepanbHOrO 3aKOHA, COXPAHSAIOT CHUJIY (C y4eToM MOJioKeHuH 4. 6 u 16
HACTOAIIEH CTaTbU) WU HE MOTYT OBITh NpPU3HAHBI HEACHCTBUTEIBHBIMU WIIH
HEUCTIOJHUMBIMU JIMIIb Ha TOM OCHOBAHHH, YTO HACTOSIIUM (perepanbHbIM
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3aKOHOM IIPEAYyCMOTPEHBI HHBIE MPAaBWIA, YE€M T€, KOTOpBIE JEHCTBOBAJIH
IIPU 3aKJIIOYCHUH YKa3aHHBIX COTJIAIICHUM.

B coorBerctBuM ¢ 4. 6 cr. 52 3akoHa 00 apOuTpaxke B ciydae,
eclii ACUCTBYIONINE Ha JI€Hb BCTYIUICHUS B CHIIy HAcTOALIETro (eaepaabHOro
3aKOHa  apOuTpaxkHble  (TpeTEHCKUE)  COIVIAIICHUS  MpeaycMaTpUBaIU
pPacCMOTpPEHHE CIIOPOB B TOCTOSIHHO JEUCTBYIOIIMX TPETEUCKUX CyAax
pu COOMIOICHNN WHBIX TOJIOKEHUH HACTOAIIero (enepalbHOTO 3aKOHa,
MPEAYCMOTPEHHBIE TAKUMH COTJIAIICHUSIMU CHOPBI MOTYT OBITh PacCMOTPEHBI
B [IOCTOSIHHO  JICMCTBYIOIIMX TPETEHCKUX CyAaX, YKa3aHHbIX B TaKHUX
COTJIALIICHUSIX, JTUOO B YUPEKICHUSIX-TIPABONPEEMHUKAX B COOTBETCTBUM C X
HanOoJiee MPUMEHUMBIMU MPABUIIAMH.

Takum oO6pazom, 3akoH 00 apOUTpake HE MpeycMaTpUBaeT O€3yCIOBHOE
MPU3HAHUE BCEX TPETEHCKUX COIVIAIICHUH, 3aKIFOYEHHBIX 10 1aThl BCTYIUICHUS
3aKOHA B CHIIY, HEUCIIOJTHUMBIMH U HEIECTBUTEIIbHBIMH.

Cornacno 4. 13 cr1. 52 3akona 00 apOuTpaxe, 1o UCTEUCHUH OJJHOTO Toj1a
co aHs ycraHoBieHus IlpaBurensctBom Poccuiickon ®enepanuu nopsaka,
IpeaycMOTpeHHoro u4. 4—7 cr. 44 Hacrodmero QeaepajbHOro 3aKoHa,
MOCTOSIHHO ~ JICHCTBYIOIIME  apOUTpPaKHbIE  YUPEKICHUS,  MOCTOSHHO
JNEUCTBYIOIUE TPETEUCKUE CYy/bl, HE COOTBETCTBYIOIIUME TpeOoBaHUsIM CT. 44
HACTOSIIEro (eepaibHOTO 3aKOHA U HE TIOJyYMBIIHE MPaBa HA OCYILIECTBICHUE
GyHKIIUH ~ TOCTOSIHHO  JEHUCTBYIOIIETO0  apOUTPaXKHOTO  YUPEXKACHUS
(3a uckroueHneM MeXIyHapOJHOTO KOMMEPYECKOIO apOUTPaKHOTO Ccyla U
Mopckoil apOuTpakHOW KOMHUCCUM TpU TOProBO-NMPOMBINIJIEHHOW TmajaTe
Poccuiickoii ®@enepanuu), HE BIOpaBE OCYIIECTBIATh JEATEIBHOCTh IIO
aIMUHUCTPUPOBAHUIO apOUTpaKa.

Takol  NOpPSIAOK  yCTAHOBJIEH  ITOCTaHOBJIeHHEM  IIpaBurenbcTBa
Poccuiickoit @eaepanuu ot 25 utons 2016 r. Ne 577 «O0 yTBepkKACHUH TTPABUIT
MPENIOCTaBIIEHUsT  MpaBa HAa  OCYHIECTBICHHE  (YHKIUA  MOCTOSHHO
JIEUCTBYIONIETO apOUTPAKHOTO YUPEKIEHUS U TOJOKEHUS O JIETIOHUPOBAHUH
MpaBWI TOCTOSIHHO JEUCTBYIOIIETO apOUTPaXHOTO YUpexkACHUs» (nanee —
[TocranoBnenne Ne 577).

CornacHo n. 2 HazaHHOro IlocTaHOBIIEHMSI MpaBuja NPEAOCTABICHUS
npaBa Ha OCYHIECTBICHUE (DYHKIMA MOCTOSHHO JEUCTBYIOIIETO apOUTPaKHOTO
yupexAeHusl BCTynatoT B cuity ¢ 1 HosiOpst 2016 r.

Ucxonss w3  ykazaHHBIX MOJIOXKEHWM 3akoHa 00 apOutpaxke u
[ToctanoBnenust Ne 577, mepexonHblii mepuoj 1o (GOPMHUPOBAHUIO CUCTEMBI
MOCTOSIHHO JICHCTBYIOIIUX apOUTPAKHBIX YUPEKIACHUN mmuics ¢ 1 HOsSOps
2016 r. mo 31 oxtsi6ps 2017 .

Takum 00pazoM, B CHIIy COJEpKaHMS YKa3aHHBIX BBIIIE HOPM IpaBa, BCE
MOCTOSSHHO ~ JICUCTBYIOIIME  apOWTpaXHbIE  YUPEXKACHHUS,  MOCTOSTHHO
JNEUCTBYIONIUE TPETEUCKUE CYy[bl, CYIIECTBOBABIIME 10 JAThl BCTYIUICHUS B
cury 3akoHa 00 apOutpake u mnpunatus I[loctanoBnenuss Ne 577, mornm
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OCYIIECTBIISITH JEATEIIBHOCTh IO PACCMOTPEHHUIO criopoB 1o 31 okTsa6ps 2017 r.,
B TOM 4YHCJI€ W B CIydyasX HECOOTBETCTBHUS TPEOOBAHUSM, YCTAaHOBJICHHBIM
HOBOI HOpMOIA cT. 44 3akoHa 00 apOuTpaxe.

C 1 suBaps 2017 r. copsl B paMKax apOuTpaxa, aAMHUHUCTPUPYEMOTO
MOCTOSSHHO ~ JICWCTBYIOUIMM  apOUTPaXKHBIM  YUPEXKICHUEM, IOCTOSHHO
JNEUCTBYIOIIUM TPETEUCKUM CYJOM, YTPAaTUBIIMMH IPABO AJIMHUHHCTPUPOBATH
CIOp B COOTBETCTBMM € 4. 13 3akoHa 00 apOuTpaxe, IPOJOJDKAIOT
paccMaTpUBaThHCS TPETEUCKUM CYJIOM, U Bce (DYHKIIMHU MO aAMHUHUCTPUPOBAHUIO
apOuTpa)ka MOJIeKAT BBIMOJIHEHUIO TPETEHCKUM CYJIOM Kak MpU apOUTpaxe,
OCYUIECTBJISIEMOM TPETEHCKUM CYIOM, OOpa30BaHHBIM CTOpPOHAMHU apOUTpaka
JUISL pa3pelieHus] KOHKPETHOTO CIOpa, €CJIM CTOPOHBI CIIOpAa HE JOTOBOPATCA
00 MHOW mpolenype pa3pelieHHs] CIopa M €cid apOUTPa)KHOE COTJIAllEHUE
HE CTAHOBUTCSI HEUCTIOJHUMBIM (4. 16 cT. 52 3akoHa 00 apOuTpaxe).

CrnenoBaTesbHO, TPETEHCKHMM CyH, YKa3aHHBIA CTOPOHAaMH B JOTOBOPE,
B COOTBETCTBUM C YKa3aHHOW BBINIE COBOKYIIHOCTBIO ITOJIOKEHUH 3aKoHa
00 apOutpaxe, o0yagan KOMIETEHIIMEH Ha paccCMOTpeHHe TpeOOBaHMIA
OOLIECTBA B YKa3aHHBIN NMEPEXOIHBII NEPUO.

Onpeodenenue Ne 305-2C17-14401

CYAEBHAA KOJVIEI' YA
1O YI'OJIOBHBIM JIEJIAM

Bonpocw keanugurkayuu

36. [Ipecryniienue, npexycmorpernoe 4. 3 c¢t. 327 YK P®, cuuraercs
OKOHYEHHBIM C MOMEHTa NpeKpalleHHus BO3MOKHOCTH WCIO0JIb30BAHUSA
MO/JI0KHOT0 TOKYMEHTA.

VYcranoBineno, uyto 4 d¢espans 2013 r. K., He wumes BbICIIETro
npodeccuoHanbHOT0 00pa3oBaHusl, ¢ LEIbI0 TPYJAOYCTPOMCTBA HA JOHKHOCTD
IJIaBbl aIMUHUCTPAllMU pailoHa MPEJCTaBW YI€HAM KOHKYPCHOM KOMHUCCHUU B
YHUCJIe MPOYUX JOKYMEHTOB paHEe HE3aKOHHO MPUOOPETEHHBIM WM 3aBEIOMO
MO/JIOKHBIA ~ TOKYMEHT 00 oOpa3oBaHMM —  JUIJIOM, BBIMOJTHEHHBINA
npeanpusituem «I'O3HAK», ¢ BHECEHHBIMHM B HEro HE COOTBETCTBYIOUIUMH
JEHCTBUTEILHOCTH JaHHBIMU 00 OkOHYaHWH UM B 1990 romy mosHOTO Kypca
NHCcTUTYyTa WHXKEHEPOB TPAHCIOpPTAa IO CHEHUATBHOCTH —«MEXaHMU3allUs
CEJIBCKOTO XO3SIMCTBa» M O NPUCBOCHUU €My KBIM(UKAIIUU «UHXXEHEP-
MexaHHUK». Ha ocHOBaHMM MpecTaBiICHHBIX T0KyMeHTOB 22 deBpans 2013 r. K.
Obl1 Ha3HAYeH Ha JOHKHOCTb TJIaBbl AJAMUHUCTpPALIMM pailloHa, KOTOPYIO
3anuMal a0 31 gexadps 2015 r.
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29 nexabps 2015 1. mo 3ampocy MEXpaOHHOTO IPOKypopa,
MPOBOJIMBIIIETO TPOBEPKY COOIIOJCHUSI 3aKOHOAATENbCTBA O MYHUIMIAIBLHOM
cinyx0e B agMuHUCTpanuu pailona, K. mpexncraBuii B IpoOKypaTypy TOT K€
MOJJIOXKHBIA JJOKYMEHT, CBUACTEIBCTBYIONIMI O HAJIMYUM Y HETO BBICHIETO
npoeccuoHaNTBFHOTr0 00pa30BaHus.

[Io mpuroBopy mmupoBoro cyasu ot 11 HosOpsa 2016 r. (c yuerom
BHeceHHBIX m3MeHeHuit) K. ocyxzaen mo 4. 3 ct. 327 YK P® k mrpady B
pazmepe 50 ThIC. pyo.

B kaccaumonHoil xkano0e ocyxnaeHHbli K. mpocun npuroBop u
MOCJEAYIONINE CyAcOHBIC PEIICHUS OTMEHUTh U YTOJIOBHOE JI€J10 110 4. 3 cT. 327
YK P® npekpatuth Ha ocHoBaHuM 1. 3 4. 1 ct. 24 VIIK P®, nonaras, 4to
npecTyrieHue 010 okoHUueHo B 2013 roay, korma oH ObLT Ha3HA4YeH Ha
JOJKHOCTD TJ1aBbl 3 IMUHUCTPAIIUU pailoHa.

Cynebnast kojuleruss 1O YroJioBHbIM jenaMm BepxoHoro Cyna
Poccuiickoit deaepanuu ocTaBuiia IPUTroBOp 0€3 WU3MEHEHUs, JOBOIbI KaJIOObI
0€e3 yJIOBJIETBOPEHHUSI 110 CIECAYIOIUM OCHOBAHUSIM.

Kak cnemyer u3 mnpuroBopa, K. mpu3HaH BUHOBHBIM B COBEpIICHUU
MPECTYIUICHUSI, OTHOCSIIErocs K KaTreropuu HeOodblIon Tskectu. B
cootBeTcTBUM co cT. 78 YK P® mumo ocBoOOkaaeTcss OT YroJOBHOM
OTBETCTBEHHOCTH, €CJIM CO [JHS COBEpIICHUS TMPECTYIUICHUsS HEeOOJbIION
TSOKECTH MCTEKJIO JIBa TOJla, IPU I3TOM CPOKH JTaBHOCTH HCYHCIISIOTCS CO JIHS
COBEPIICHUS MPECTYIUICHUS U O MOMEHTA BCTYIUICHUS PUTOBOPA B 3aKOHHYIO
CUITY.

CornacHo (akTHUUYECKUM OOCTOSITENIbCTBAM, YCTAaHOBJICHHBIM CYJIOM,
4 depans 2013 r. K. npu pemenun Borpoca 0 Ha3HAYCHUN €TI0 Ha JOJDKHOCTD
rJIaBbl QJIMHUHHUCTPALlUA paiioHa ObUT TPEACTABICH 3aBEJAOMO IOJIOXKHBIM
JOKyMEHT 00 oO0pa3oBaHMU (IUIJIOM), HaJW4YHEe KOTOPOTO IO3BOJUJIO €My
y4acTBOBaTh B KOHKYpC€ Ha 3aMeIlIeHHe JaHHOW JOJDKHOCTH, OBIThH
HAa3HAUYCHHBIM Ha HEEe W 3aHMMaTh €€ BIUIOTh JO YCTaHOBIEHUs (dakTa
MOJIOKHOCTH TIPEACTABICHHOTO MM JMIUIOMA, BBISIBIEHHOIO MPOKYpaTypou B
X0Jle TIPOBEPKHU COOJIOJEHUSI 3aKOHOJATENbCTBA O MYHULIMIIAIBLHON CIIyk0Oe B
aIMUHUCTpPALIMY PaiOHA.

[Ipu3HaTh, YTO NAaHHOE NPECTYIUICHUE SIBJISETCS OKOHYEHHBIM B JICHb
MPEABSIBICHUS] OCYXKJIEHHBIM IMOJIJIOKHOTO JUIIOMA O BBICIIEM OOpa30BaHUU B
KOHKYPCHYI0 KOMHUCCHIO ISl 3aMEILEHUs] JTOJHDKHOCTH TJIaBbl aJMUHHUCTPALIUU
paiiona (4 depans 2013 r.) win B A€Hb IPUHATHS PEIICHUS O HA3HAUYCHUM Ha
JOJDKHOCTh M 3aKJIIOUEHHs] ¢ HUM KoHTpakta (22 m 25 despans 2013 r.
COOTBETCTBEHHO), HEJIB3S1.

ITo cmbICiTy YroJIOBHOrO 3aKOHA JUISIIIEECS MPECTYIICHUE HAUYUHACTCS C
MOMEHTA COBEPILIECHUS] MPECTYNMHOTO ACUCTBUS M OKAHYMBAETCS BCIEACTBHUE
JEUCTBUSI CAMOTI0 BUHOBHOT'O, HAMPABJICHHOTO Ha MPEKpallleHUE MPECTYIICHUS,
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WIM HACTYIUICHUS COOBITUM, MPENSTCTBYIOIMX JaJIbHEUIIIEMY COBEPILECHUIO
MPECTYIICHUS.

dakTuyeckue 00CTOSATENHCTBA COBEPILIEHHOTO OCYXJCHHBIM
MPECTYIUICHUSI CBUAETEILCTBYIOT O TOM, 4TO HcHosib3oBanue K. 3aBegomo
MOJIJIOKHOTO TUIIIoMa 00 00pa30BaHUU OCYIIECTBISUIOCH HA MIPOTSKEHUH BCETO
nepuoja HaxOXJACHUST €ro Ha JOJDKHOCTH TJIaBbl aJIMUHUCTpAllUd pailoHa,
MOCKOJIbKY OTCYTCTBHME TaKOBOI'O Jeiajlio Obl HEBO3MOXHBIM 3aHSTHE UM
YKA3aHHOM JOJ>KHOCTH.

Hcxons w3 yCTAaHOBJICHHBIX CYJIOM OOCTOSITENIBCTB, MPECTYIUICHUE,
coBepuieHHoe K., SBJISIETCS IIAIIMMCS U CYMTAETCS OKOHYEHHBIM B MOMEHT €0
MpPECEYEHNs B pe3yJIbTaTe IMPOBEICHHOW MPOKYPOPOM MPOBEPKH JIUIIb
29 nexabps 2015 r.

Takum 00pa3oM, HU Ha MOMEHT IMOCTAHOBIICHHS IMPUTOBOPAa MHUPOBHIM
cynbeir — 11 HosiOpss 2016 . — HM HA JEHb BCTYIUIEHHUS €ro B 3aKOHHYIO
cuny —18 suBaps 2017 r. — ycranoBinenssie 4. 1 ct. 78 YK P® cpoku naBHOCTH
MIPUBJICYEHHUS K YTOJIOBHON OTBETCTBEHHOCTH HE UCTEKIIH.

Onpeodenenue Ne 13-Y/[17-8

Ha3nauenue naxkazanus

37. CoraacHo nojioxenusm 4. 4 cr. 78 YK P® pemenne Bonpoca o
NPUMEHEHNH CPOKOB JIaBHOCTH K JIMIY, COBEpPLIMBILIEMY NpecTyIJIeHHe, 3a
KOTOpO€e IMPEeAYyCMOTPEHO HaKa3aHWe B BHAE IMOKU3HEHHOI0 JIMIIEHUS
cBO0OABI MJM CMEPTHOW KAa3HHU, OTHOCUTCHA K MCKIIYUTEIbLHOU
KOMIIeTEHIIUH Cy/a.

[TocranoBnennem cyna ot 20 pgexabps 2017 1. yrojoBHoe nAeno B
otHoumieHUu H., oOBHHSEMOWl B TOM 4HCIIE B COBEPIICHUU MPECTYIUICHHUS,
MPEAYCMOTPEHHOTO 1. «3» 4.2 c¢T. 105 YK PO, npekpaiiieHo Ha OCHOBaHUH II. 3
4q. 1 cr. 24 VIIK P® B cBfI3M C MCTEUYEHHEM CPOKOB JABHOCTH YIOJOBHOIO
IIPECIIEIOBAHUSI.

CyneOnast kosulerusi 1O yrosoBHbIM jenam  BepxoBnoro Cyna
Poccniickon ®enepannn, pacCMOTPEB YIOJIOBHOE J€JI0 IO aNeJUIALUOHHOMY
IIPEICTABIICHUIO, OTMEHMJIA TTIOCTAHOBJIEHUE 1O CJIEAYIOIIMM OCHOBAHUSAM.

CorunacHao 1. 20 nocranosienus [nenyma BepxoBroro Cyaa Poccuiickoit
@enepaun - ot 27 wmroHa 2013 1. Ne 19 «O npumeHeHunn cyaamu
3aKOHOJIATEIbCTBA, PETJAMEHTUPYIOIIETO OCHOBAHUS U MOPSIIOK OCBOOOXKICHUS
OT YrOJIOBHOWM OTBETCTBEHHOCTH», UCXOJA U3 MoyokeHur 4. 4 c1. 78 YK PD
BOIIPOC O TPUMEHEHMHM CpPOKOB JAaBHOCTM K JIAIY, COBEpPIIMBIIEMY
IIPECTYIIEHUE, 32 KOTOPOE NPEIyCMOTPEHO HAKa3aHHWE B BUJE IOKU3HEHHOIO
JMILEHUs CBOOOABI, pa3peliaercs TOJbKO CYJOM M B OTHOUIEHMH BCEX
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CyOBEKTOB HE3aBHUCUMO OT TOTO, MOXKET JHM 3TO Haka3zaHue ObITh Ha3HAYEHO
JIAIY C Y4eTOM mpaBui 4. 2 cT. 57, uda. 2 u 2" cr. 59, u. 4 cr. 62 u 4. 4 cT. 66
YK PO.

Ucxonss w3 wusnoxkeHHoro mojoxenus 4. 4 cr. 78 YK PO
MpeayCMaTPUBAIOT BO3MOXKHOCTh PACHPOCTPAHCHHS COJEPIKAIIErocss B HEH
TpeOOBaHMs Ha MPECTYIUICHUE, HAKa3yeMOe MMOKU3HCHHBIM JIUIIICHUEM CBOOO/TBI
WU CMEPTHOM Ka3HbBIO, €CJIM OHO COBEPILIEHO JIUIIOM, B OTHOIIEHUU KOTOPOTO
MPUMEHEHHUE YKa3aHHBIX BUJOB HAKa3aHUsI HEBO3MOKHO.

Onnako cyja, mpyUHUMAas PEIIeHUE O MPEKpalleHUU YroJIOBHOTO Jejia B
otHomieHnn H. mo m. «3» 4. 3 cr. 105 YK P® Ha ocHoBanuu 1. 3 u.l cr. 24
VIIK P® B CcBA3U C UCTEUEHHEM CPOKOB JABHOCTH YTOJIOBHOTO MPECIIECIOBAHMUS,
coclajcsi Ha oOlee MmpaBuiIo, MpeaycMOTpeHHoe M. «m» 4. 1 cT. 78 YK P®,
cojepkaiiee TpeboBaHMEe 00 OCBOOOXJICHMHM JIMIIa OT  YrOJIOBHOM
OTBETCTBEHHOCTH B CTy4ae, €CJIM UCTEK 15-JIETHUI CPOK CO JIHS COBEPIIEHUS UM
0C000 TSKKOTO MPECTYTICHHUS.

Mexay Tem u3 cmbicia paszbsicHeHuil 4. 4 cT. 78 YK P®, naBaembix
[Imenymom BepxoBHoro Cyna Poccuiickoii @enepanuu, CIEIyeT, YTO
npeaycmoTrperHoe B 4. 1 ct. 78 YK P® TpebGoBanne 00 OCBOOOXKIEHUU OT
YIOJIOBHOM OTBETCTBEHHOCTHM B CJIydya€ MCTEYEHHUS CPOKOB JAaBHOCTH
pacrpoCTpaHsieTcs Ha BCE MPECTYIUICHMS, 3a WMCKIIOYEHHUEM TeX, 3a KOTOpPhIC
CaHKI[MEH CTaThbU NPEAYCMOTPEHO HaKa3aHWE B BHUJE CMEPTHOM Ka3HU WU
MOKU3HEHHOTO JIMIIEHUS CBOOOMBI. [IOCKOJBKY COBEpIIEHHUE JUIIOM TaKOro
MPECTYIUICHUSI CBUIETEIILCTBYET O €r0 BBICOKOM OOIIECTBEHHOU OIMAaCHOCTH, B
OTHOILIEHUH €r0 MPUMEHSIOTCS MHBIE MPaBUIIA, CIIEIUAIbHO MPEAYCMOTPEHHbIE
YTOJIOBHBIM 3aKOHOM, coepskaiuecs B 4. 4 c¢t. 78 YK PO.

B cuny 4. 4 ct. 78 YK P® pemenue Borpoca 0 NMPUMEHEHUU CPOKOB
JABHOCTH YTOJIOBHOTO TIPECJIEIOBaHUSI B OTHOUIEHWU JIUIA, COBEPLIUBILIETO
TaKo€ MPECTYIUICHUE, OTHOCUTCA K HCKIIOUUTEIbHOW KOMIIETEHIIUU CYyJa.
N3 3TOr0 cCremyer, 4To JUIO, COBEPIIMBUIEE MPECTYIUICHUE, 3a KOTOPOE
NPEAyCMOTPEHBl CMEpPTHAas Ka3Hb WJIM TOXKU3HEHHOE JIMIIEHUE CBOOO/IBI,
MIPUBJICKAETCA K YTOJOBHOM OTBETCTBEHHOCTHM HE3aBUCUMO OT BPEMEHH,
MPOILEIIETO TOCJE COBEPIIEHUS npectyrieHusd. [Ipu s3tom B Teuenue 15 ner,
KOTOPBIC YCTAHOBJICHBI 3aKOHOM JIJIs1 TOM KaTerOpuu MPECTyIUICHUS, YyTOJOBHAS
OTBETCTBEHHOCTh SBJISICTCS 00s3aTENbHOM, a MO HCTEUYEHUHM JTAHHOTO CpOKa
BOIIPOC O MPEKPAICHUH YTOJOBHOIO MPECIeI0BaHUs OTHECEH K KOMIIETEHIIUU
cyna. B cimydae ecnu cyd HE COYTET BO3MOXKHBIM OCBOOOJIUTH TaKO€ JIUIIO OT
YTOJIOBHOW OTBETCTBEHHOCTH B CBSI3U C HCTEUEHHEM CpPOKAa JABHOCTH, TO
CMEPTHAs Ka3Hb U MOKU3HEHHOE JINIIIEHNUE CBOOOIBI K HEMY HE TPUMEHSIOTCS, a
HaKa3aHHe Ha3HAYaeTCsI B COOTBETCTBHHU C IT0JIOKEHHUAMH CT. 43, 60 YK PD.

[TockoJibKy MOMYIIEHHOE CYAOM HapyUIEHHWE YrOJIOBHOIO 3aKOHA HE
MOXXET OBITh YCTPaHEHO TPH PACCMOTPEHUU YrOJOBHOTO JelNa B
aneusiquoHHOM nopsiike, CyneOHas KOJUIerusi OTMEHUIIa MOCTAHOBJIEHUE CyJla
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B YaCTH MPEKpaIIEHUs YToJOBHOIO Jefia B oTHomeHuu H. mo m. «3» 4.2 cT. 105
YK P®, a yrosoBHOE el0 B 3TOM YacTH Iepeaajia Ha HOBOE CyAcOHOE
PAacCMOTPEHHE CO CTAIUU MPEABAPUTEIIHHOTO CIIYIIAHUS.

Onpeodenenue Ne 4-AI11Y18-3

HpOl{(ZCC‘_VdJlebl@ 80npocCohl

38. IoacynHocTh Jel 0 TNpPUMEHEHHWH NPUHYAUTEIbHBIX Mep
MEIMIUHCKOI0 XapakrTepa ompeaeasieTcss M0 00IIMM  NPaBWIaM
NMOJACYAHOCTH YIOJIOBHBIX /e, yCTaHOBJIeHHbIM CT. 31 YIIK P®.

[TocranoBienneM CBepIIOBCKOrOo 0O0JacTHOro cyaa oT 15 despais
2018 r. JI. ocBOOOXACH OT YTOJOBHOW OTBETCTBEHHOCTH 3a COBEPIICHHE B
COCTOSIHUM HEBMEHSIEMOCTH 3alpelIeHHOr0 YroJOBHBIM 3aKOHOM JICSTHUA,
MPEeIyCMOTPEHHOTO 1. «a» 4. 2 cT. 105 YK PO, ¢ npumMeHeHunem
MPUHYAUTEIBHON MEPbl MEIUIIMHCKOTO XapakTepa B BHUJE MPUHYIUTEIBHOIO
JI€YEHUs B MEIULIHUHCKOM OpraHu3allud, OKa3bIBAIOLIEH IICUXUATPUUYECKYIO
MIOMOIIb B CTALIMOHAPHBIX YCIOBUSIX CHEIUATU3UPOBAHHOTO THUIIA.

B anennsimoHHOM TpeNCTaBIEHWW TOCYAApCTBEHHBIM OOBHUHUTEIH
MpPOCUST OTMEHUTh TIOCTAHOBIIEHWE W HAIPaBUTh J€J0 Ha HOBOE CyJeOHOe
paccmoTpenue B IlepBoypanbCKkuil TOPOJACKOM Cya B CBSI3M C HapylieHUeM II. |
4. 3 ct. 31 VIIK PO.

CynebHast KkoJuierusi 1O YrojoBHbIM Jenam  BepxoBHoro Cyna
Poccuiickoit ®denepanuyi OCTaBWJIa IOCTAHOBJIEHHE 0€3 U3MEHEHHS TI0
CJIEIYIOLIUM OCHOBAHUSIM.

B coorBerctBun ¢ m. 5 mnocranoBnenus llnenyma BepxoBnoro Cyna
Poccniickont @enepaunn ot 7 anpenst 2011 r. Ne 6 «O npakThke npUMEHEHUS
CyJlaMHu TIPUHYAUTEIBHBIX MEP MEIUIIMHCKOTO XapakTepa» MOJACYAHOCTh AENI O
MPUMEHEHUN MNPUHYJIUTEIbHBIX MEP MEIUIMHCKOTO XapakKTepa OIpeaesseTcs
1o 00IMM MpaBUiIaM MOJCYJHOCTH e, ycTaHoBIeHHBIM cT. 31 YIIK PO.

CornacHo 00LIMM MpaBUiiaM MOJCYIHOCTH, IPETYCMOTPEHHBIM 1. 1 4. 3
ct. 31 VIIK P®, paccmoTpeHre YroJIOBHBIX [J€1 O MNPECTYIUICHMSIX,
npenycMoTpeHHbIX 4. 2 ¢T. 105 YK P®, oTHeceHo k moacyTHOCTH 00JIaCTHOTO
cyJa.

JloBoAbl mpeacTtaBieHus O ToMm, 4yTo Jl., Kak JMIly, COBEpIIUBIIEMY
OOIIIECTBEHHO OIACHOE JCSHHUE B COCTOSSHUM HEBMEHSIEMOCTH, HE MOXET OBbITh
Ha3HAYEHO HaKa3aHWe, B TOM YHCJIE U TMOXXU3HEHHOE JHUIIEHUE CBOOOJBI, HE
OTMEHSIOT 00I1IIe paBuia NOJCYIHOCTH.

Takum o6pazom, no mHeHuto CyneOHON KOJUIeTuH, A0 O IPUMEHEHUU
NPUHYAUTEIBHON MEPBI MEIULMHCKOIO Xapakrepa B OTHomeHuu /I
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PaCCMOTPCHO CBCpI[J'IOBCKI/IM 00JIaCTHBIM cyaoM C CO6J'IIOI[€HI/I€M IMpaBHJI

TIOJICYTHOCTH.
Onpeodenenue Ne 45-A11V18-1

39. Uckmrouen [pesnmnymom 25 anpens 2025 r.

40. Uckmouen [Ipesuanmymom 20 mapta 2019 r.

CYAEBHAA KOJVIEI' YA
1HO AIMUHUCTPATUBHBIM JIEJIAM

41. Tlpu OTCYTCTBHM B HMCIOJHHUTEJIHLHOM JOKYMEHTe TpeOOBaHMIA
HMYIIECTBEHHOT0 XapaKTepa, a TaKye NMPH OTCYTCTBUHU CyIe0HOro aKra o
HAJIO)KEHMH apecTa HAa HMMYUIECTBO [JOJIKHHUKA Yy Cyae0HOro mnpucraba-
HCIOJIHUTEJSA OTCYTCTBYIOT NMPABOBbIe OCHOBAHUSA /IJISl HAJIOKEHHUS apecTa
HA 3TO UMYIIECTBO.

b. oOpatwiics B cyAd ¢ aIMUHUCTPATUBHBIM HCKOBBIM 3asBJICHHEM 00
ocHapyuBaHUM IEUCTBUN CyJ€OHOTO MPUCTABA-UCTIOTHUTENS.

B o0ocHoBaHMe 3asBJEHHBIX TpPEOOBAHMI YyKa3ana, 4YTO SIBISETCS
JOJDKHUKOM TI0 HMCHOJIHUTEIBHOMY IIPOU3BOJACTBY O BO3JIOKEHMHM HA HETro
00SI3aHHOCTH TMPEKPATUTh JAESITEIbHOCTh IO OCYIIECTBICHUIO PETYJSPHBIX
NIEPEBO30K HA TEPPUTOPHUH rOPOAA.

B paMkax 1aHHOTO MCHOJHUTEIHLHOTO MPOU3BOJCTBA CyN€OHBINA MPUCTAB-
UCIIOJTHUTEIb HAJIOXKUJT apecT Ha MpuHajyiexamuid b. Ha mpaBe coOCTBEHHOCTH
aBTOOYC, OJIHAKO yKa3aHHbIE IEHCTBUS SBISETCS HE3aKOHHBIMU U IPOTUBOpEYAT
denepanbHoMy 3aKOHY OT 2 OKTAOps 2007 1. Ne 229-03 «O0 HCHOTHUTETHHOM
npou3BoJIcTBEY (nanee — DenepanbHbiil 3ak0H Ne 229-D3), MOCKOJIBKY apecT
MOKET HajaratbCsl TOJBKO MO TpeOOBaHUSAM 00 MMYIIECTBEHHBIX B3bICKAHMSIX
WIM TpU HaJIMuuM CcyAeOHOro akrta 00 apecre HUMyIIecTBa, HO HE IO
TpeOOBaHMIM HEMMYIIIECTBEHHOrO Xapakrtepa. Kpome Toro, HanoxeHue apecta
CO3JaeT MPENsATCTBUSA AJIs1 OCYIIECTBICHUS MpaBa COOCTBEHHOCTH B OTHOILLIEHUU
YKa3aHHOTO UMYIIECTBA.

PelenueM cyna nepBoit HHCTAHIIMU, OCTABIIEHHBIM 0€3 U3MEHEHUS CYJI0M
aneJUILMOHHON MHCTAaHUWH, B YIOBJIETBOPEHUH aAMUHUCTPATUBHOIO UCKOBOIO
3asIBJICHUS] OTKAa3aHo.
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[Ipu »sTOM cyg wucxoawsi H3 TOrO, YTO 3aKOHOJATEILCTBO 00
WCIIOJTHUTEIbHOM TPOM3BOJICTBE HE COAEPKUT 3alpeTa Ha apecT MUMYIIECTBA
JOJDKHMKA C IEJNbI0 MPEKPAIleHUs OCYIIECTBICHUS UM  ONPEACICHHOU
NEATEIbHOCTH NPH YCIOBUM JUIUTEIBHOTO HEHCIOJHEHUS pELIEHUs CyJa.
Kpome TOro, mnpumMeHeHue apecta TpU  HCIOJIHEHUU  TPEeOOBAHHIA
HEMMYILIECTBEHHOIO XapakTepa COOTBETCTBYET IEJSIM  HMCHOJIHUTEIBHOTO
IIPOU3BOJICTBA U HAIPaBJIEHO HA OOECIEYEHUE HEBO3MOXHOCTH JAJIbHEUILErO
COBEpIIECHUSA JODKHUKOM JIEUCTBUM MO OCYIIECTBICHUIO MaCCaXHPCKUX
NEPEBO3OK.

CynebnHas KoJuierusi mo aJMUHHUCTPAaTUBHBIM nenaM BepxosHoro Cypaa
Poccuiickoii ®denepannyu OTMEHWIA yKa3aHHbBIE CYJEOHbIE aKThl U TMpUHsIA
HOBOE pelIieHre 00 YJOBJIETBOPEHUU aIMUHUCTPATUBHOTO UCKOBOT'O 3asBJICHMUS
IO CJIEAYIOIIMM OCHOBAaHHMSIM.

Crarpeii 4 ®enepanbHoro 3akoHa Ne 229-D3 ompeneneHbl MPUHIUIIBI
VICITOJIHUTEJIBHOTO IPOU3BOJCTBA, OJHUM U3 KOTOPBIX SBIISIETCS COOTHOCUMOCTD
o0bema TpeOOBaHUM B3bICKATENS U MEP MPUHYUTEIBHOTO UCTIOIHEHUS.

Cornacao 4. 1 cT. 64 Ha3BaHHOT'O 3aKOHA NCIOJHUTECIbHBIMHU JEHCTBUIMU
SBJIAIOTCSL COBEpIIAEMbIE€ CYJ€OHBIM MPUCTABOM-UCIIOIHUTEIEM B COOTBETCTBUU
C Ha3BaHHBIM 3aKOHOM JICHMCTBHSI, HAIlPaBJICHHbIE HA CO3/IaHUE YCIOBHUM IS
IPUMEHEHUSI MEp TMPUHYAMTEILHOIO HCIOJIHEHHUS, & PAaBHO Ha IOHYXKJECHUE
JNOJDKHUKA K TIOJIHOMY, TMPaBUJIBHOMY M CBOEBPEMEHHOMY HCITOJIHEHHIO
TpeOOBaHM, coaepkKalMXCd B HUCHOJHUTEIBHOM JOKymMeHTe. B  memsx
oOecrieyeHus: UCIOJHEHUSI UCTIOIHUTENBHOIO JOKYMEHTa CYJAeOHBbI MpUCTaB-
VCIIOJIHUTENb BIIPaBE HAKJIAQAbIBATh apecT Ha MMYIIECTBO, B TOM YHUCIE
JICHE)KHbIE CpPEJCTBAa W IIEHHble OyMarv, HM3bIMaTh YKa3aHHOE HMMYLIECTBO,
nepesaBaTh apeCTOBAaHHOE U U3bATOE UMYIIECTBO Ha XpaHeHue (m. 7 u. 1
JTAaHHOM CTaThM).

B cr. 80 ®enepanvhoro 3akona No 229-d3 3akperieHo, 4TO CyAcOHBIN
IPUCTAB-UCIOJHUTENb B LEISIX 00ECHeYeHHs] UCIOJHEHUS HCIOIHUTEIBHOTO
JIOKYMEHTa, CojJiepKaiiero TpeOboBaHUs 00 WMYIIECTBEHHBIX B3BICKAHUSX,
BIIpaBE, B TOM YHUCJIE U B TEUEHHE CPOKA, YCTAHOBJIEHHOTO JUIsl TOOPOBOJIBHOIO
UCIIOJIHEHUSI JIOJDKHUKOM  COJIEPKAIIUXCS B HMCIOJHUTENBHOM JOKYMEHTE
TpeOOBaHUH, HAJIOXKUTh APECT Ha UMYIIECTBO JODKHUKA (4. 1).

B cuny 4. 3 cr. 80 ®enepanpHoro 3akona Ne 229-@3 apect Ha
UMYIIIECTBO JOJDKHUKA TpUMEHSeTCA: g o0ecleueHus COXPaHHOCTH
UMYIIECTBA, KOTOPOE MOJJICKHUT Tepeaue B3bICKATEI0 WK peanu3anuu (1. 1);
IpU UCIOJIHEHUU CYAeOHOro akTta O KoH(puckanuu umyiiectBa (1. 2); MpU
UCIOJTHEHUHM CyJIeOHOro akTa O HaJOXEHUM apecTa Ha MMYIIECTBO,
HpUHA UIeKAIICe TOJDKHUKY U HAXOJISIIeecs Y Hero WK Y TpeThuX Jiuil (11. 3).

B cBoro ouepenb, cT. 68 Ha3BaHHOIO 3aKOHA YCTAaHOBJIEHO, YTO MEpamMu
OPUHYIUTEIBHOTO  MCIOJHEHUS  SBISAIOTCS  JIEMCTBHS,  yKa3aHHbIE B
UCIIOJTHUTEIILHOM JIOKyMEHTE, WJIM [JEHCTBUS, COBEpIIaeMble CYJIEOHBIM
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MPUCTABOM-UCIIOJHUTENEM B LESAX MOJIYYSHHS C JOKHUKA UMYILECTBA, B TOM
YHCle JCHEKHBIX CPEJCTB, MOMJIEKAIIETO B3bICKAHUIO MO HCHOJHUTEILHOMY
nokymMeHTy (4. 1). OgHoil U3 Mep NPUHYAUTEIBHOIO MCIIOIHEHUS SBIISETCS
HaJIOKEHUE apecTa Ha UMYIIECTBO JOJDKHUKA, HAXOIAIIEECs Y JOJDKHUKA WIH Y
TPETHUX JIUI, BO HCIIOJHEHUE CYJeOHOTO akTa 00 apecte umyiiecta (. 5 4. 3
Ha3BaHHOW CTATHM).

CormacHo pazbsicHEHUsAM, cojaepx)ammmcss B M. 40 MOCTaHOBJIEHUS
[Inenyma BepxoBHoro Cyaa Poccuiickoii @enepanuu ot 17 Hos0ps 2015 1.
Ne 50 «O mnpuMeHeHHH CyJaMH 3aKOHOJATENbCTBA IMPU PaCCMOTPEHHUH
HEKOTOpPBIX  BONPOCOB,  BO3HUKAIONIMX B  XOJA€  HCIOJIHUTEIBHOIO
MIPOU3BOJICTBAY, apPECT B KAUE€CTBE HCIIOIHUTEIBHOTO JEHCTBUS MOXET OBIThH
HAJOXKEH CyACOHBIM MPUCTABOM-UCIIOJIHUTENIEM B IEJIX OOecredeHus
UCIIOJIHEHUSI HWCIIOJIHUTEIIbHOTO JOKYMEHTa, CoJiepKaliero TpeOboBaHus 00
UMYIIECTBEHHBIX B3bICKaHMSIX (M. 7 4. 1 cr. 64, 4. 1 cr. 80 denepanbHOro
3akoHa Ne 229-03).

B kauectBe Mepbl NPUHYIUTEIBHOTO UCIOJHEHUS apECT HAJIAraeTcs Npu
UCIIOJIHEHUH CYJI€OHOr0 aKTa O HAJIO)KEHUHM apecTa Ha MMYIIECTBO OTBETYHKA,
aIMUHUCTPATUBHOTO OTBETUYMKA, HAXOSIIEECS Y HETO WIH Y TpeThbuX Juil (4. 1,
m. 5 4. 3 cr. 68 HazBaHHOro 3akoHa). Bo ucnosHeHue cyaeOHOTO akTa o
HaJIOKEHUHU apecTa Ha UMYIECTBO OTBETUMKA CYJAEOHBIA MPUCTAB-UCIOTHUTEND
IIPOU3BOJUT APECT U YCTAHABJIMBAET TOJBKO T€ OrPAHUYEHUS U TOJIBKO B
OTHOUIEHUH TOr0 UMYIECTBA, KOTOPBIE YKa3aHbI CYIOM.

[TockonbKy B JAHHOM CJy4yae B HCIOJHUTEIBHOM JIMCTE, BBIIAHHOM B
OoTHOIIEHUU b., oTCyTCTBOBanu TpeOOBaHWS HMMYIIECTBEHHOTO XapakTepa, a B
MaTepuaiax Jeja He HMMEJOCh JI0Ka3aTeNIbCTB TMPHUHATUS CyNeOHOTO akTa o
HaJI0)KEHUU apecTa Ha UMYIIECTBO JOJDKHUKA, B TOM YKCJIE HA MPUHAJICKAIINAMN
€My Ha TpaBe COOCTBEHHOCTH aBTOOYC, y Cy/IeOHOTO MPUCTaBa-UCTIOTHUTEIS
OTCYTCTBOBAJIM MPEAYCMOTPEHHBIE 3aKOHOM OCHOBAHUS JJIsI HAJIOKEHUS apecTa
Ha YKa3aHHOE TPAHCIIOPTHOE CPEACTBO.

Kpome Toro, B UCTIOTHUTENBHOM JIOKYMEHTE OTCYTCTBOBAJIO yKa3aHHUE Ha
3amper COBEPIICHUS JOJKHUKOM OIpPEACNICHHbIX JACUCTBUI C UCIOJIb30BAHUEM
MMEHHO 3TOr0 TPAHCHOPTHOTO CPE/ICTBA.

Takum oOpa3oM, HaJOXKEHHE apecTa Ha TpuHajjexkanmi b. aBToOyc
HEOOOCHOBAaHHO OTPAaHMYMBAET MPABO JIOJDKHHUKA BIIAJIETh, IMOJIB30BATHCA U
pacnopspKaThbesi CBOMM MMYIIECTBOM MHBIMH CIIOCOOaMU.

B »T0i1 cBsI3u necTBUS CyneOHOrO0 MPUCTAaBA-UCHOJHUTENSI HE MOTYT
OBITH TTPU3HAHBI 3aKOHHBIMU.

Onpeodenenue Ne 57-KI°18-1

42. Peulenue, siBJIfIOLIEECS] OCHOBAHHEM /JIsl OTPAHUYEHUSI I0CTYNA K
caiity B cetu «MHTepHeT», coaep:kaleMy HH(pOPMALMIO, PACIIPOCTPAHEHHUE



103

koTopod B Poccuiickon PDenepauuu 3anpeiieHo, NMPUHUMAETCH CYAOM
o01eil VPUCAMKINH B MOPSIAKE A/IMUHUCTPATUBHOIO CyI0IIPOM3BOACTBA.

IIpu 3ToM agMuHHCTpPATOP (BJIAjEs€l]) JOMEHHOT0 MMEHH, a TaKKe
BJajesiel caiita, 3asiBJSIOIIMA 0 HApPylIeHHMH CBOUX INpaB, NMpU3HaETCs
JUIIOM, YbH NpaBa, cB0O0OJAbI M 3aKOHHbIE HHTEPechl 3aTPArMBaKOTCA
YKAa3aHHBIM pelieHueM Cy/a.

[Ipokypop, AEHUCTBYIOIINI B 3aIIUTY UHTEPECOB HEOIPEAEIEHHOTO Kpyra
L, oOpaTUiIcCs B CyJ € 3asBJIEHUEM O NMPU3HAHUM WH(DOpPMALIMHU, pPa3MEIIEHHON
Ha OJHOM H3 CalTOB B HWH(DPOPMALMOHHO-TEIEKOMMYHUKAIIMOHHON CETH
«HTepHeT», HHPOpPMALIMEH, pacHpoOCTpaHEHUE KOTOPOMl Ha TEpPUTOpUU
Poccuiickon @enepanuu 3anpenieHo.

B obocHOBaHue TpeOOBaHUI yKa3aj, YTO B XOJ€ MPOBEAECHHOW MPOBEPKHU
WCIIOJTHEHUSI MOJI0KEHUM 3aKkoHoAaTenbcTBa Poccuiickoit denepanuu B chepe
MPOTUBOACUCTBUSL  PACIHPOCTPAHEHUIO B  TEIEKOMMYHUKAIMOHHOM  CETH
«HTepHeT» nHpOpMaIUK, coAepIKalIeil CBeIEHUs, pacIpOCTPaHEHUE KOTOPBIX
Ha Tepputropun Pocculickoil ®enepanuu 3amnpelieHo, YCTAHOBJIEHO, YTO Ha
OJIHOM U3 CaWToB B WH(MOPMAIMOHHO-TEJICKOMMYHUKAIIMOHHON  CETH
«HTepHET» pa3MeNIeHbl CBEACHHUS O KPUMNTOBAIIOTE, MPEACTABISIONEH coOO0n
BUPTYaJIbHOE CPEJCTBO IUIATEKA U HAKOIUIEHUA. YKa3aHHAas KPUIITOBAIIOTA HE
o0ecrieueHa peajbHOW CTOMMOCTBIO U HE COACPKHUT HHPOPMALUU O ee
nepsxkarensx. [Ipouecc Bbllycka U 0OpallleHus Ha3BAHHOM BAIOTHI MOJHOCTBIO
JEUEHTPAIU30BaH U OTCYTCTBYET BO3MOYKHOCTh €r0 PEryJupOBaHHs, B TOM
YHUCJIE CO CTOPOHBI TOCYAApCTBa, YTO NPOTUBOpeunuT DenepanbHbIM 3aKOHAM OT
10 urong 2002 r. Ne 86-@3 «O Ilentpansnom Oanke Poccuiickoit denepamumy,
or 27 wrona 2006 1. No 149-®3 «O06 wunbpopmaimu, HUHPOPMALMOHHBIX
TEXHOJIOTHUSX U O 3alIUTE UHPOPMaALIUN.

Pemenuem cyna nepBoi WHCTAHIIMHU, OCTABIICHHBIM 0€3 U3MEHEHHS CY/I0M
aneJUIAIIMOHHON MHCTAHITNH, TPEOOBAHUS TTPOKYPOPA yIOBIECTBOPECHBHI.

T. obGpartuiics B CyJ C aneJUIAIIMOHHON Kalo00W Ha yKa3aHHOE pelieHue
Cylla, yKa3aB, UTO SIBJIIETCSl aJMUHHCTPATOPOM JOMEHHOTO HMMEHH, a TaK¥kKe
BJIQJICTIBLIEM CaliTa, B OTHOIIEHUU KOTOPOTO MPHUHATO 3TO PELICHUE, B CBS3U C
YeM OHO 3aTpParMBaeT €ro MmpaBa U 3aKOHHbIE MHTEPECHI, OJHAKO K Y4YacCTHIO B
JieJie OH MPUBJICUYCH HE OBLI.

CynoMm anesuisiiuOHHOM WHCTAaHUMM amnejuIsuoHHas >xkanoba T. Obuia
OCTaBJieHa 0€3 pacCMOTPEHHUSI 1O CYILIECTBY.

[Ipu sTOM cCya UCXOOUA U3 TOTO, YTO OOXKAIYEeMBbIM pEIICHHEM He
paspemiajicsi BOmpoc O TmpaBax U oO0s3aHHOCTIX T., B CBA3UM C 4YeM
aneJulMOHHAs  kajno0a ToJlaHa JMIOM, He oOJajarouM  paBoOM
aneJUIAIMOHHOTO 00KaI0BaHUsl.

CynebHast KoJiierusi mo aJIMHHUCTpaTUBHbIM Aenam BepxoBHoro Cyna
Poccuiickon ~ @enepanum  HE  corjlacwiach € ONPENCIICHUEM  Cyna
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aneJUIAIIMOHHON MHCTaHIIMM OO0 OCTaBJICHUM aneJUIALIMOHHON >KaloObl 0e3
paccMOTpEHHUS O CYIECTBY, YKa3aB CIICIYIOIIEE.

ITynkTom 17 ct. 2 ®@enepanpHoro 3akoHa ot 27 utoisa 2006 r. Ne 149-03
«O6 undopmarmu, THPOPMAIIMOHHBIX TEXHOJOTHIX U O 3alIUTe HHHOPMAITUN
(mamee — 3akoH o0 3ammTe WHPOpPMAIIUK) OMPEIEICHO, YTO BJAJCNell caiiTa B
cetu «MHTEpHET» — 3TO JIMLO, CAMOCTOATEIBHO M IO CBOEMY YCMOTPEHHUIO
ONpeAeNsIonee NOPAIOK HCIOJIb30BaHUs caiita B ceth «MHTepHET», B TOM
YHUCIIe MOPSAOK pa3MeIleHHs] HHPOPMALIMA Ha TAKOM CaiTe.

Cormacio 1. 1 cr. 15° 3akoma o 3amuTe HHPOPMAIMM B IEIAX
OTpaHMYEHHs] JocTyna K cautaMm B cetd «lMHTepHeT», coaepKamum
nHpopManuio, pacrpocTpaHeHue Kkotopoil B Poccumiickoii ®enepanun
3allpelleHo, CO3/[AaeTCs €AMHas AaBTOMATHU3MpOBaHHas HH(OPMaLMOHHAS
cucrtema «ENUHBINA peecTp TOMEHHBIX UMEH, YKa3aTeJield CTPAHUI] CAUTOB B CETU
«/IHTepHET» M CETEBBIX aJPECOB, MO3BOJSIOMIUX HJIECHTUDUIIMPOBATH CAUTHI B
cetu «MHTepHET», conmepkalue MH(OPMALMIO, pacIpOCTPaHEHUE KOTOpPOil B
Poccuiickon denepanuu 3ampeieHo.

Cormacuo m. 2 4. 5 cr. 15" 3akona o 3amuTe HHOOPMALMHE OCHOBAHHEM
JUIsl BKJIIOUEHHSI B PeecTp sIBISETCS BCTYNUBIIEE B 3aKOHHYIO CHIIy PEILICHHE
Cyla O TMpU3HAHUM HHPOPMALMH, PACHPOCTPAHIEMON IOCPEACTBOM CETU
«HTepHeT», uHpOpMalME, pacnpocTpaHeHue KoTtopod B Poccuiickoi
denepanyiu 3anpenieHo.

B TedeHwe CyTok ¢ MOMEHTAa MOJY4Y€HHUS OT OIeparopa peecTpa
YBEJOMIICHHSI O BKIJIFOUEHHHM JOMEHHOTO MMEHHM M (WJIM) yKa3aTess CTPaHMIIbI
caiita B cetn «UWHTepHeT» B peecTp mpoBaiiiep XOCTUHTA 00s3aH
nporuH()OPMHUPOBATh 00 3TOM OOCIIY’KHBAEMOTO WM BIIaJieiblla CaliTa B CETH
«HTEepHET» U YBENOMHUTH €ro O HEOOXOAMMOCTH HE3aMeIUTEIbHOTO
ylaJeHUs] UHTEPHET-CTPaHUIIbl, cojepKallell HH)OPMALINIO, pacpOCTPAHEHHE
kotopoil B Poccuiickoit @exnepanuu 3anpenieHo (4. 7 cr. 15" 3akoHa o 3ammTe
uHbopMaIum).

Yactsio 8 cr. 15" 3akoHa 0 3ammre HHOOPMALMH YCTAHOBJICHO, YTO B
TE€YEHUE CYTOK C MOMEHTA TOJIyYeHHsI OT MPOBaNEpa XOCTUHTA YBEIOMIIEHUS O
BKJIIOYEHUH JIOMEHHOTO MMEHU M (WJIM) yKazaress CTpaHWIlbl CaidiTa B CETH
«nTepHeT» B peecTp Biajaenel caita B cetu «MHTepHeT» 00s3aH yIaauTh
MHTEPHET-CTPAHUILy, COJIEPKAIYI0 HH(POPMALIHMIO, PACIPOCTPAHEHHE KOTOPOH B
Poccuiickoit ®enepanuu 3amnpenieHo. B ciiydae oTkaza uiau Oe3nercTBUS
BaJieblia caiiTa B cetu «IHTepHeT» mpoBaifep XOCTUHra 00513aH OTPaHUYHTh
JOCTYT K TAKOMY CauTy B ceTH «IHTEpHET» B TEYEHUE CYTOK.

Takum oOpazom, cyneOHOE pelieHHe O TpU3HAHUU WHOOpMAIUH,
pa3MeEIIeHHOM Ha caiTe B ceTu «IHTepHeT», 3alpelieHHON K pPacCIpOCTPAHEHUIO
Ha Teppuropun Poccuiickonn @enepannu, HE TOJIBKO YyCTaHABIMBAET IPABOBOE
COCTOSIHME TakoW uWH(GOpMAaMM W OrpaHUYMBaeT BIaJAeiblla caiiTa B
OCYILIECTBICHUH MpaBa Ha CBOOOJHOE pacmpocTpaHeHHue MHQPOpMAIHH JTIOObIM
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3aKOHHBIM CIOCOOOM, HO M TOPOXKAAeT JJii Biajelblia caiita 00SA3aHHOCTD
YAAIUTh 3Ty UHPOPMALIHIO.

[Ipu Takux 0OCTOSATEIHCTBAX, YUYUTHIBAs JOBOAbI T. O TOM, 4YTO OH
SIBJISICTCSI BJIQJIEIBIIEM CaiiTa, B OTHOIIEHWH KOTOPOTO TMPHUHATO OOXKAIyeMoe
pelieHre cyja, a TakKe UMEIOIIHNECs B MaTepHraliax Jieja CBEICHUSI O TOM, YTO
T. sBugercs aJIMHUHUCTPATOPOM COOTBETCTBYIOUIETO JIOMEHHOTO HWMEHH,
MMEIOTCS OCHOBAaHMS TOJIaraTh, YTO YKa3aHHOE BBIIIE PEIICHUE 3aTparuBacT
mpaBa M 3aKOoHHbIE HWHTepechl T. W BO3JaraeT Ha HETO ONpPEACIICHHBIC
00sI3aHHOCTH.

B 310l cBSI3M OCTaBlieHHE aneIUIIIMOHHON ao0bl T. 6e3 paccMOTpeHUs
M0 CYIIECTBY HE MOJKET paccMaTpUBaThbCs WHA4Ye Kak JMIICHUE [paBa Ha
o0>aroBaHUe HE BCTYIUBIIETO B 3aKOHHYIO CUITy PEIICHUS Cy/Ia.

Kpome Toro, cienyer y4ecTb, YTO pELICHHUS, SBIAIOIIMECS OCHOBAHUSMHU
JUIl OTPAaHMYEHMSI JOCTyma K cailtaM B cetu «VHTepHET», COAEpKaIIUM
uHpopManuio, pacrpocTpaHeHue Kotopoili B Poccumiickoii  ®enepamnuu
3ampenieHo, MNPUHUMAIOTCS CyJaMH  OOIeld IOPUCAUKIMU B  TOPAJIKE
aJIMUHUCTPATUBHOTO  CYJONPOM3BOJCTBA B  paMKax  OCYIIECTBJICHUSA
00s13aTeILHOTO Cy1€0HOr0 KOHTPOJISI 32 COOJIIOICHUEM TMPaB U CBOOO/I YEJIOBEKA
W TpaxJaHWHA, TMpaB OpraHu3aluid TpU  pean3allud  OTICIbHBIX
aJMUHUCTPATUBHBIX BJACTHBIX TpeOOBaHUM K (DU3WUECKUM JIUIIAM U
opranm3anusim (4. 3 cr. 1 KAC P®).

[Tpou3BOACTBO MO TaKUM JeJlaM OCYIIECTBISICTCS MO OOIIMM IpaBUiaM
aIMUHUCTPATUBHOTO HCKOBOTO MPOU3BO/ICTBA.

@denepanbHbli  OpraH HCHOJHUTEIBHOM BJIACTH, OCYIIECTBIISFOIIAMN
GyHKIMM TI0O KOHTPOJIIO U HAA30py B cepe CpPeicTB MaccOBOM HMHGOpMAIIHH,
MaCCOBBIX KOMMYHUKAIINI, NHPOPMAITMOHHBIX TEXHOJIOTHI U CBSI3U, TOJJICKUT
NPUBJICYEHUIO K  Y4YaCTUIO B PAacCMOTPEHHUHU  COOTBETCTBYIOIIMX
aMUHUCTPATUBHBIX JI€]l B KAUECTBE aIMUHUCTPATUBHOTO OTBETUHKA.

AJIMUHUCTPATUBHOE HMCKOBOE 3asIBJICHHE MOJAETCS B PAlOHHBIA CyJ IO
MECTY HaxO0XJICHUsI Ha3BaHHOTO ¢eJepalbHOTO OpraHa HCHOJHUTEIBHOM
BJIACTU WJU €ro TeppuTopuanbHoro oprana (cr. 19, 22 KAC PO®), ecnu
aIMUHUCTPATUBHOE JIeJI0O HE OTHECEHO K TMOJCYIHOCTH MOCKOBCKOTO
ropojckoro cyaa (4. 2 ct. 20 KAC P®).

B xome moArOTOBKM aJIMHUHUCTPATUBHOTO Jejla K CyJAeOHOMY
pa3oUpaTeNbCTBY CY/Ibsl ONpPEEsieT UHBIX JHI, MpaBa U 3aKOHHbIC WHTEPECHI
KOTOPBIX MOXET 3aTPOHYTh CyaeOHOe pelieHue (B TOM YHCIIC, BIAEibICB
caiitoB B cetu «VHTepHET», aBTOPOB pa3MEIICHHON Ha HUX WHOOpPMAIUN).
B ciiyyae BBISIBICHUSI TaKuX JIMI[, YCTAHOBJICHUSI KX MECTa HaXOXKICHUS
(MecTa KUTENbCTBA) CyJ MPHUBIEKAET MX K YYacTUIO B J€Jle, H3BELIAaeT O
BPEMEHU U MECTE Cy/IeOHOTO 3aceaHusl.

Onpeoenenue Ne 78-KT'17-101
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43. AAMUHUCTPATHBHOE WCKOBO€ 3asiBJleHHE 0 ICUXHATPHYECKOM
OCBH/IETEJHLCTBOBAHUM TPAKIAHUHA B HEJ00POBOJLHOM MOPSIAKE MOKET
OBITH y/I0BJIETBOPEHO CY/JAOM JIMIIb B CJIy4Yae, ecJid Oy/eT YCTAHOBJIEHO, YTO
rpaJaaHuH CcoOBeplIaeT /elCTBHS, /Jal0le OCHOBAHHWS MNpPeANoJaraThb
HAJIMYHEe Yy Hero TSKeJ0ro INCHXHYEeCKOro PpaccTpoiicTBa, KOTOpPoe
o0ycJOBJIMBaeT ero  0ecmoMOIIHOCTb, TO €CTb  HECHOCOOHOCTH
CaMOCTOSITEJIbHO Y/I0BJIETBOPSITH OCHOBHBbIE KM3HEHHbIE MOTPEOHOCTH, HITH
CylIeCTBEHHBII Bpejl ero 310pOBbI0 BCJIEICTBHE YXYALIEHUS] ICUXHYECKOT0
COCTOSIHUSL, €CJIM JINIO OyJeT OCTABJIEHO 0€3 NMCUXUATPUYECKOH NMOMOIIIH.

Takoke 00CTOATENTHCTBOM, MMEIOIIUM 3HAYEeHHE sl NMPaBUJILHOIO
pa3pelieHUsi jejia sIBJsSeTCA Hajaudue (akra 0TKa3a WIH YKJIOHEHHSA
rpaxJaaHuHA oT NCUXUATPUYECKOT O OCBH/1€TEIHCTBOBAHUSA B
A00POBOJILHOM MOPAIKE.

Bpau-nicuxuarp oOpatuics B cyAd € aIMUHHCTPATUBHBIM HCKOBBIM
3asBJICHUEM O TICUXUATPUUECKOM OCBUIETENbCTBOBaHUU K. B HEA0OpOBOJIBHOM
NOPSZIKE, CCBUIASICh HAa TO, YTO Y JAHHOIO TPakKIaHWMHA HMEIOTCS NPHU3HAKU
TSKEJIOTO TICUXUYECKOTO PACCTPOMCTBA.

OcHoBaHUEM ISl TaKUMX BBIBOJIOB MOCIYXHWJIa MHPOpMALUs, COTJIACHO
koTopoi K. HEOTHOKpaTHO B MUCHMEHHON (POpME HETaTUBHO BBICKA3bIBAJICSH O
NEeATEIbHOCTH JIOJKHOCTHBIX JIMI] OPraHOB T'OCYJIapCTBEHHOM BIIACTH CyOBEKTa
Poccuiickont ®@eneparuu. Kpome toro, K. uMeeT CKIOHHOCTh K COBEPIICHUIO
CYULIMJIANIbHBIX JI€MCTBUH, B CBSA3M C 4YEM HYXKAAeTcsi B NPOBEJIECHUU
NICUXUATPUUYECKOTO OCBUIETENHCTBOBAHUS B HETOOPOBOJIBHOM MOPSIZIKE.

Pemenuem cyna nepBoil HHCTaHIMK, OCTaBJIEHHBIM 0€3 U3MEHEHUS CyI0OM
aneJUIIMOHHOM  MHCTAHLMM, aJMUHUCTPAaTHBHOE  HCKOBOE  3asBIICHUE
YJIOBJIETBOPEHO.

[Ipu sTOM Cyn HCXOAMI M3 TOTO, YTO TpeOOBaHUS Bpaya-licUXUaTpa
SBIISIIOTCA OOOCHOBAHHBIMH, TOCKOJBKY COOTBETCTBYIOT MOJIOKEHUSM 3aKoHa
Poccuiickoit ®@eneparuu ot 2 utona 1992 r. Ne 3185-1 «O ncuxuarpuyeckoit
NOMOIIM W TapaHTUSX MpaB TpaKJaH NpU ee OKazaHum» (nanee — 3aKOoH
Poccuiickoit ®@enepauun Ne 3185-1), mpemycmaTpuBaroiuM BO3MOMXHOCTb
MPOBEICHUS TICUXMATPUUYECKOTO OCBHJIETEIHLCTBOBAHUS JIUlla 0€3 ero coriacus
Ha OCHOBAHUM 3aKJIIOYEHUS Bpaya-TICUXHaTpa C CaHKUuU cyAbu. IIpu sTom
CyIOM CcJielaH BbIBOJ O TOM, 4YTO HMeroluecs B oTHoweHuu K. cBeneHus
MO3BOJISIIOT ~ ClleNIaTh  MPEANOJOKEHHE O HaIMYUM Yy HEro  TSKEeJIoro
TICUXUYECKOT0 PACCTPOMCTBA.

CynebHasi KoJiierusi mo aJMHHUCTpaTUBHBIM jAenam BepxoBHoro Cyna
Poccuiickoii denepannyu OTMEHWIA yKa3aHHBIE CyJEOHbIE aKThl U TMPUHSIA
HOBOE pelleHre 00 OTKa3e B yJOBJIECTBOPEHHU aAMHHHCTPATHBHOTO HMCKOBOTO
3asIBJICHUS IO CIAEAYIOIIUM OCHOBAHUSM.
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B cuny 4. 4 cr. 23 3akona Poccuiickoit ®denepammum Ne 3185-1
MICUXUATPUUECKOE OCBHUIETEILCTBOBAHME JIMIA MOXKET OBITh MTPOBEACHO O€3 ero
corjacusi Wi 06e3 corjlacus ero 3aKOHHOTO MPEACTaBUTENS B ClydasX, Korjaa mno
MMEIOIIMMCSI JAaHHBIM OOCIIeyeMbIil COBEpIIaeT ACHCTBHUS, JAIOIIUE OCHOBAHUS
MpeAnoiaraTbh HAJIMYKUE Y HETO TSAXKEIOTO MCUXUUYECKOT0 PACCTPOMCTBA, KOTOPOE
00yCIOBJIUBAET: €r0 OECIIOMOIIIHOCTD, TO €CTh HECTIOCOOHOCTh CAMOCTOSITENIEHO
YVAOBJIETBOPSATH OCHOBHBIE JKM3HEHHbIE TMOTpeOHOCTH (I. «O»), WU
CYILIECTBEHHBIA BpEJl €ro 3J0POBBIO BCJIEACTBUE YXYJIICHUS] TCUXHUYECKOTO
COCTOSIHUA, €CNU JHUIO OyAeT OCTaBJIeHO O€3 NCUXHATPUYECKOM MMOMOIIU
(1. «BY»).

B ciydasx, npeaycMOTpeHHBIX M. «0» U «B» 4. 4 cT. 23 Ha3BaHHOIO
3aKOHA, PEIEHUE O TCUXUATPUUECKOM OCBHUJIECTEIILCTBOBAHUM JIMIIA O€3 €ero
corjacusi wid 0e€3 corjacus ero 3aKOHHOTO TMPEACTAaBUTENS MPUHUMACTCS
BpauyOM-TICUXUATPOM C CaHKUuMU cyabu (4. 2 cr. 24 3akoHa Poccuiickoii
denepammu Ne 3185-1).

CormacHo 4. 5 c¢r. 25 Ha3BaHHOIO 3aKOHAa NIPU OTCYTCTBUU
HEMOCPECTBEHHOM OMACHOCTH JIMIA JJIsl ce0s WIIM OKPYKAIOUIUX 3asBJICHUE O
MICUXUATPUUECKOM  OCBHUJCTEIHCTBOBAHUU  JOJDKHO OBITh  MUCHMEHHBIM,
CoJiepKaTh MOAPOOHBIE CBEACHHUS, OOOCHOBBIBAIOIIME HEOOXOAMMOCTH TAKOTO
OCBHUJICTEIIbCTBOBAHMS, M YyKa3aHWE Ha OTKa3 Julla JUO00 €ero 3aKOHHOIO
MpEeACTaBUTENISI OT OOpalleHus K Bpauy-TicuXuaTpy. Bpau-nicuxuarp BrpaBe
3alpPOCUTH JOTIOJIHUTEIIbHBIC CBEICHUS, HEOOXOAUMBIE ISl IPUHSITUST PEILICHHUS.
VYcTaHOBUB, YTO B 3asBJICHUU OTCYTCTBYIOT JaHHBIE, CBUJETEIbCTBYIOIIUE O
HAJIMYUUA OOCTOSITENBCTB, TPEAYCMOTPEHHBIX M. «O» U «B» 4. 4 CT. 23 JaHHOTO
3aKOHA, Bpay-lICUXUATP B MHCHbMEHHOM BHJI€, MOTHBUPOBAHHO OTKa3bIBAECT B
MICUXUATPUUECKOM OCBUIETEIHLCTBOBAHUMU.

OcoOeHHOCTH  TPOU3BOJACTBA MO  aJIMUHUCTPATUBHBIM  J€JIaM O
rOCHUTAIN3ANN TPaXKJaHUHA B MEJIUIMHCKYIO OpPraHU3alvI0, OKa3bIBAIOILYIO
MICUXUATPUUECKYI0 TIOMOIIb B CTAIIMOHAPHBIX YCJIOBHSIX B HEIOOPOBOIHHOM
MOpsAKE, O MIPOJICHUH CPpOKa TOCTIMTAIM3AlUK TPaKIaHUHA B HEIOOPOBOJbHOM
MOPSAKE WIM O TCUXUATPUYECKOM OCBHUACTEIHLCTBOBAHUU TpakKJIaHUHA B
HeJI00pOBOJILHOM MOpsiaKe ycTaHoBeHbI 1. 30 KAC PO.

CornmacHo cr. 280 Ha3BaHHOTO KOJIEKCAa AIMHHUCTPATUBHOE HCKOBOE
3asBJICHUE O TICUXHMATPUYECKOM OCBUJICTEIIbCTBOBAHMM TpaKJaHWHA B
HEJIOOpPOBOJLHOM  MOpAJIKE  TMOJAeTCs B CyA  BpadyoM-TICUXHUATPOM,
OKa3bIBAIOIIMM TICHXHATPHUECKYIO ToMoIs (4. 1); K aJIMHHHUCTPATHBHOMY
HMCKOBOMY 3asIBJICHUIO O TICUXHATPUUYECKOM OCBHJIETEIHCTBOBAHUM TPaKJaHUHA
B HEJIOOPOBOJIBHOM TMOPSJKE MPHIIAraloTCS MOTHBHPOBAHHOE 3aKIIOUCHHUE
Bpaya-ricuxuarpa 0 HEOOXOJMMOCTH TAaKOI0 OCBUJIETEIbCTBOBAHUSI U JIPyTHE
MaTtepualbl, Ha OCHOBAHUM KOTOPBIX BpPAYOM-TICUXHATPOM COCTABJIEHO
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3aKJII0YEHHE, a TakKe JIOKYMEHThI, mnpemycmorpeHHble m. 1 4. 1 cr. 126
HA3BaHHOI'O Kojekca (4. 2).

B cuiy 4. 6 cr. 280 KAC P® mpu paccMOTpeHUH aJIMUHUCTPATUBHOTO
Jena O ICUXUATPUUYECKOM  OCBHUJIECTEIBCTBOBAHWMM  IpaXkJIaHWHA B
HEZI00POBOJILHOM TIOPSIIKE CyTy HEOOXOAMMO BBIICHUTH: UMEIOTCSI JIU CBEACHUS
O COBEpIICHUH TPAXJAHUHOM JEWCTBUH, KOTOpbIE JAlOT OCHOBAaHUS
MpEeAnoaraTh HAIMYKUE Y HErO TSHKEJIOro MCUXMYECKOr0 pacCTPOMCTBA; BICYET
JM TSDKEJIOE TICUXMYECKOE PACCTPONCTBO TOCIEACTBUS B BHJIC OCCIIOMOIITHOCTH
rpakjiaHuHa U (Wau) BO3MOXKHOCTH MPUUYUHEHUSI CYIIECTBEHHOTO Bpelia €ro
3I0POBBIO BCJEACTBUE YXY/IICHUS IICUXUUECKOTO COCTOSIHUSA, €CIU TPaKJaHUH
OyZeT octaBiieH 0e3 MCHUXMATPUUYECKON MOMOIIM; Haludue (akTa OTKaza WU
YKJIOHEHHUS] TpaXJaHWHA OT TICUXHATPUYECKOTO OCBHUJCTEIbCTBOBAHUS B
JI00pOBOIBHOM TOpsiake (. 1-3).

B cootBeTcTBUM € 4. 7 yKa3aHHOM CTaThU CYJ MPUHUMAET pelIeHHuEe 00
yIOBJIETBOPEHUU aMUHUCTPATUBHOTO ucKa 0 MICUXUATPUYECKOM
OCBHUJICTEIIbCTBOBAHUM TPaKJAaHUHA B HEJOOPOBOJBHOM TOPSIKE, €Cld
MPU3HAET €ro 00OCHOBAaHHBIM. [Ipu OTCYTCTBMUM OCHOBAaHUM JIsi HANpPaBICHUS
rpakJaHuHa Ha TICUXUATPUYECKOE OCBUJICTEIHCTBOBAHUE B HEIOOPOBOJIHLHOM
MOPSIAKE CyJ OTKa3bIBA€T B YAOBJICTBOPCHUU AIMUHUCTPATUBHOIO HMCKa U B
MICUXUATPUUECKOM OCBUJIECTEIIbCTBOBAHUU TpaKJaHWHA B HEIOOPOBOJBHOM
MOPSIIKE.

Bwmecre ¢ TeM, U3 maTepuanioB aAMUHUCTPATUBHOTO Jeja CIEIyeT, UTO K
aIMUHUCTPATUBHOMY MCKOBOMY 3asIBJICHUIO, MMOJJAHHOMY Y4aCTKOBBIM BpayoM-
MICUXUATPOM, HE MPHUIIOKEH TOKYMEHT, MOJATBEPKIAIONMINNA MPABO YKa3aHHOTO
JUIA HA TI0a4y TaKOro 3asBJICHUS, paBHO KaK HE MPEACTABJICH 3TOT JOKYMEHT
U TIPY PACCMOTPEHUH aIMUHUCTPATUBHOTO JIeJia B Cy/I€ MIEPBOW WHCTAHIIUU.

Taxoke B MaTepuanax alMUHUCTPATUBHOTO JIEJIa OTCYTCTBYIOT CBEJICHUS O
coBepuieHun K. nercTBU, CBUAETEIBCTBYIOMIMX O HAJWYMU Y HETO TSXKEIIOrO
MICUXUYECKOTO PacCTPOUCTBA.

I[Ipyu  paccMOoTpeHMM  aJIMHUHUCTPATUBHOrO  Jieja  y4TeHa  JIMIIb
uHpopmaruss o HampaBieHun K. pasznuyHbIX oOpalieHudl B OpraHbl
roCyJIapCTBEHHOM BJIACTH, a TAKXKE COJIEpKaHUE dTUX OOpaIlleHU.

OnHako yka3zaHHBIE CBEJEHUSI HE CBUJICTEIBCTBYIOT O OCCIIOMOIIHOCTH,
TO ecTh HecrnocooHocTH K. caMocTosTenbHO YIOBJIETBOPSATH OCHOBHBIC
JKU3HEHHBIE TOTPEOHOCTH WJIM O HAIUYUKU OOCTOSITENBCTB, KOTOPHIE MOTYT
MOBJIEYb CYIIECTBEHHBIM BpEd €ro 370pPOBBI0 BCIEJACTBUE  YXYIIICHHUS
MICUXUYECKOTO COCTOSIHUS, €CIM OH OyAeT ocTaBieH 0e3 MCUXUATPUUECKOM
MTOMOIIIH.

Takum 00pa3oM, TOJILKO MPU HAIWYUHU BBIIIICYKA3aHHBIX 00CTOSITEIHCTB,
MPETYCMOTPEHHBIX M. «0» U «B» 4. 4 cT. 23 3akoHa Poccuiickoit @enepamnuu
Ne 3185-1, cyn BopaBe yaoBICTBOPUTH 3asBICHHBIC TPEOOBAHUS, TOTJA KaK IO
HACTOSIIEMY JIETy TaKHe 0OCTOSTEIbCTBA YCTAHOBJICHBI HE OBLIH.
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Kpome Ttoro, CynebHoil KosulerMed 1O aIMUHUCTPATUBHBIM JieJaM
BepxoBHoro Cyza ycranoBiieH (pakT HeHajyiexkaiero ussenieHus: K. o Bpemenu
U MECTE pPacCCMOTPEHHUsS aJMHHHUCTPATUBHOTO JieJla, a TakKkKe OTCYTCTBHE
CBEJICHUI O HaIlpaBJICHUM, BPYUYCHUH, JHOO TMOMBITKE TAKOTO BpPYYECHUS
aIMUHUCTPATUBHOMY OTBETUYMKY KOMUW aJMUHUCTPATUBHOTO HCKOBOIO
3asBJICHUSIT M TPUIIOKEHHBIX K HEMY JOKYMEHTOB, TIO3BOJISIIONIUX CYAY
yOeIUTHCSI B TIOMYUYCHUH aJIpecaToM yKa3aHHBIX JOKYMEHTOB.

Yacteio 4 cr. 54 KAC PO ycraHoBI€HO, 4YTO B cCiyyae, €ClIud Yy
aIMUHUCTPATUBHOTO OTBETUMKA, B OTHOIICHUU KOTOPOTO PEIIAETCS BOIPOC O
MICUXUATPUUECKOM OCBHUJICTEIILCTBOBAHUM B HEIOOPOBOJILHOM TOPSIIKE, HET
MPEACTABUTEIIS, CYJl HA3HAYAET B KQUECTBE MPEACTABUTEINS aIBOKATA.

Takum oOpa3oMm, 1O [JaHHOW KaTErOpUU AJMUHUCTPATUBHBIX JIET
MPETYCMOTPEHO 00s13aTeIbHOE YYacTUe MPEACTaBUTENS B CyJeOHOM Mpoiiecce,
YTO 00YCJIOBJIUBAET O0S3aHHOCTD Cy/1a 00ECTICUUTh TAKOE YUaCTHE.

VYkazaHnHble TpeOOBaHUS 3aKOHA CYJOM TaKXe COOJIOZCHBI HE OBLITH.

Onpeoenenue No 22-KI'17-21

44, 3aroroBKa rpakIaHAMHU [PeBeCHHbI /ISl COOCTBEHHBIX HYIK]
HMeeT XapakTep JIbIOTbl M TMNPeEANoJaraer COUMAIbHYI0 NOJIEPKKY
COOTBETCTBYIOIIUX KATErOPH I'PaKIaH, B CBA3M C YeM CTOMMOCTH 00beMa
JApeBeCHHbI, TMPEIHAZHAYEHHOI0 ISl COOCTBEHHBIX HY’KJ TIPaKIaH, He
MOKeT ObITb PaBHOW CTOMMOCTH 3TOro e o0beMa [PeBeCHHBI,
3aroTaBjMBaeMoOro B LeJIsIX OCYLIECTBJIEHUM MNpPeANPUHUMATEIbCKOM
eI TeJIbHOCTH.

[TocranoBiienreM npaButTenbcTBa YensionHckoi obmactu oT 20 nexadps
2016 1. Ne 709-11 BHECEHBI U3BMEHEHNS B CTABKH IUIATHI 110 JOTOBOpPaM KYIUIH-
NPOJAXH JIECHBIX HAaCaXACHUM [JI1 COOCTBEHHBIX HYXKJ TpaxiaH Ha
Tepputopun  YensOMHCKOW  00JacTH, YTBEPXKACHHbIE MOCTAHOBJIEHUEM
npaBuTenbcTBA YemssOunckoit obmactu ot 27 suBaps 2015 1. Ne 22-I1
«O cTaBKax IJaThl MO JOTOBOpaM KYIUIM-TPOJAXKU JIECHBIX HACAXKIACHUN JIs
COOCTBEHHBIX HYXJ| TPaXKJIaH Ha TePPUTOPUHN UenstOMHCKOIM 001acTmy.

JlaHHO€ TIOCTAaHOBJIEHHME OIyOJUKOBAHO B YCTAHOBJICHHOM 3aKOHOM
NOPSJIKE U BCTYNUJIO B cuity ¢ 1 sstHBaps 2017 r.

b. u P., npoxuBaromye Ha TEPPUTOPUU TOPOAA, TJE COTIIACHO CBEACHUSIM
€ro aJMUHUCTpPAllMM B HACTOsIIEe BpeMsi HE NPEeayCMOTpEeHa MPOKIaJIKa
ra3onpoBofia, B CBSI3M C YEM JKATEIU JAHHOTO HACENEHHOTO IyHKTa
OCYILECTBIJISIFOT HMCIOJIb30BAHUE JIECOB B LIEJISIX 3arOTOBKH JAPEBECUHBI IS
COOCTBEHHBIX HYXJ, B TOM YHWCJE JIJIsl OTOIUICHUS, pEMOHTa U CTPOUTEIHCTBA
KWIBIX JOMOB, OOPaTUJINCh B CYJ C aAMUHUCTPATUBHBIM UCKOBBIM 3asIBJICHHUEM
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00 ocmapuBaHMM Ha3BaHHOTO MocTaHoBieHUs [IpaButenbcTBa YensOuHcKon
o0JnacTu.

B o0ocHoBaHue 3asBIEHHBIX TpeOOBaHWM yKa3aau, YTO HMH B
YCTaHOBJICHHOM  3aKOHOM  TMOpsiiKe Obuth  OOpMIIEHBI  JTOKYMEHTHI,
MPENOCTABISONINE MMPABO HA 3aKIOYEHUE JOTOBOPOB KYILUIU-IIPOJAXKHU JECHBIX
HAaCaXJCHUI B LEJIAX 3aroTOBKU JIEJIOBOM JPEBECHUHBI ISl CTPOMUTEIHCTBA
WHIUBUIYAIBHOTO JKHJIOTO J0Ma, a TaKK€ PEMOHTAa U OTOIUICHHS KHIIbS,
pPacnoJIOKEHHOTO B pailOHe, T€ OTCYTCTBYIOT LEHTPAJIbHOE OTOIUIEHUE H
ra3ocHa0KeHHE.

Bmecre ¢ TeMm, ocmapuBaeMblii HOPMATHBHBIA NPABOBOM aKT IO
CPaBHEHUIO C paHee JCHUCTBOBAaBIIMM  IIPABOBBIM  PETYJIMPOBAHHEM
IpelycMaTpUBAET 3HAUUTEIbHBIA POCT CTABOK 3a 1 Ky0. M IO JieCy B CpeHEM
Ha 200 u Oojee NPOLEHTOB, OJHAKO TAaKOE IOBBIIICHUE CTAaBOK HE HMEET
HUKAaKOI0 3KOHOMHYECKOTO0 OOOCHOBaHHWS, HapyllaeT MPUHLUI €IUHCTBA
HKOHOMUYECKOTO MPOCTPAHCTBA, TOCKOJIbKY B JIPYTUX ONM3JIEKAIIUX PErHOHaX
CTaBKH Ha Ty K€ IPEBECUHY 3HAYUTEIIBHO HUXKE.

[lo MHEHWI0O aJMUHUCTPATHUBHBIX WCTLOB, BBEJIEHUE B JICHCTBUE
OCIIAPMBAEMOT0 IOCTAHOBJICHHSI TPHUBEJIO K TOMY, YTO IMOKYIKa JIECHBIX
HACaXJCHUIN Il COOCTBEHHBIX HYXKJ TpaKJaH B LIEJIAX 3arOTOBKHU JI€JOBOM
JIPEBECUHBI CTaja JJisi HUX SKOHOMHMYECKH HEBBITOJIHOM, a JJIi HEKOTOPBIX
KaTeropuii rpakJaH U (MHAHCOBO HEIOCTYITHOM.

PemenneM cyna mnepBod MHCTaHIMM  aJMHUHHCTPATUBHOE HCKOBOE
3asiBJICHUE Y OBJIETBOPEHO.

CyneOHast koJulerusi MO aJIMUHUCTPAaTUBHBIM jenaM BepxosHoro Cyna
Poccuiickoit ®denepanuu yka3aHHOE pEIICHHE Cyla OCTaBuia 0e3 M3MEHEHWs,
yKa3aB CJIeIyIOLIEe.

VY noBneTBoOpsis 3asiBICHHbBIE TPEOOBaHUS aIMUHUCTPATUBHBIX UCTLOB, CY/
MEPBOM HWHCTAHIIMYU, NOPOAHAIU3UPOBAB IMoJoxeHuss cT. 29 u 30 JlecHoro
kojnekca Poccuiickoit denepanuu (nanee — JIK PO), mpexycMaTrpuBaromux Ba
BU/JIa 3aTOTOBOK JIPEBECUHBI — B (pOpME MPEAITPUHUMATEIBCKON AESTENBHOCTU U
JUIsl cOOCTBEHHBIX HYX 1, 4. 4 cT. 30 JIK P®, koTOpoil ycTaHOBIIEH 3ampeT Ha
OTUY>KJICHUE JIPEBECHUHBI, 3arOTOBJICHHOMN I'pakJlaHaMU J1JiIsi COOCTBEHHBIX HYX]I,
a Takke nosnoxeHus 3akoHa YensOuHckoi obmactu ot 27 centsOps 2007 r.
No 204-30 «O nopsiike 1 HOpMAaTHBAX 3arOTOBKU IpakJaaHaMU APEBECUHBI IS
COOCTBEHHBIX HYX», MPUIIET K MPABUIBHOMY BBIBOJY O TOM, YTO 3aroTOBKa
rpakJaHaMu JPEBECUHBI sl COOCTBEHHBIX HYXKJ HUMEET XapaKTep JIbrOThl U
IpEAnojgaraeT COUUAIbHYIO MOIIEPKKY COOTBETCTBYIOUIMX  KaTETOPHid
rpax<iaH, B CBS3M C YeM CTOMMOCTb 00beMa APEBECUHBI, TPEeIHA3HAYEHHOTO JIsI
COOCTBEHHBIX HYXXJ TI'pa)<JIaH, HE MOXET ObITh PaBHOW CTOMMOCTU 3TOTO XK€
o0beMa JpPEBECHHBI, 3aroTaBIMBAEMOr0 B IENAX NPEINPUHUMATEIbCKOM
NEeATEIbHOCTH.
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Kpome TOro, ocnapmpaemplii HOpPMAaTHUBHBIA IMPABOBOM aKT, KOTOPBIM
BHECEHbl M3MEHEHHS B PAHEE YTBEPKICHHBIE CTaBKHU IUIATHI IO JOrOBOpaM
KYIUITU-TIPOAQXKH JIECHBIX HACaXJACHHUM Jii COOCTBEHHBIX HYXKJ TpaXJaH Ha
TeppuTopun UensOMHCKOM 007acTh, HE COOTBETCTBYET TAKKE MOJOKEHUSIM
ct. 76 JIK PO.

B 4. 1 naszBannou crarem JIK P® mnpenycMOTpeHO, 4YTO IUIaTta IO
JOTOBOPY KYIUIM-IIPOAAXKU JIECHBIX HACAXICHWM, 3a WCKIIOYEHHEM IIIAThl IO
JIOTOBOPY KYIUIM-TIPOJAXH JIECHBIX HACAKIEHUU JUIsl COOCTBEHHBIX HYXK],
ONPENEIAETCS HA OCHOBE MMHUMAJIBHOTO pa3Mepa IUIAaThl, YCTAHABINBAEMOTO B
COOTBETCTBHH C 44. 2 ¥ 3 JaHHOU cTaTbl. COTNIACHO 4Y4. 2 U 3 yKa3aHHOM CTaTbU
MHUHUMQJIBHBIA  pasMep IUIaThl 110 JOTOBOPY  KYIUIM-IPOJAXKU  JIECHBIX
HACAXICHUW OIPEIEIAeTC KaK IIPOM3BEICHUE CTAaBKHU IUIATHI 34 EIUHUILY
o0beMa JIpeBEeCMHBI U 00beMa MOJJIeKaIlleld 3arOTOBKE JPEBECHHBI, a CTaBKU
wiaThl 3a €JAMHMUIly O00beMa JPEBECHHbI, 3aroTaBJIMBAaEMOM Ha 3eMJIsX,
HaxoJsAmuxcsi B (enepaibHOW COOCTBEHHOCTH, COOCTBEHHOCTH CYOBEKTOB
Poccuiickoit denepaiiy, MyHUIIMNAIBHOW COOCTBEHHOCTH, yCTaHABIMBAIOTCS
coorBeTcTBeHHO [IpaBurensctBoM  Poccuiickoir  ®enepaumu, opraHamu
roCyJlapCTBEHHON BlacT CcyObeKTOB Poccuiickoit ®enepanuu, opraHamu
MECTHOTO CaMOYIIPABJICHUS.

IIpu 3TOM B crity 4. 5 cr. 76 JIK P® nmata mo 7oroBopy KyIuIM-poaaxu
JIECHBIX HACaXICHUM, 3aKII0YaeMOMY C CYObEKTaMHU Majlor0 U CPEIHEro
MPEANPUHUMATEIIBCTBA B COOTBETCTBUM C 4. 4 CT. 29 Ha3BaHHOIO KOJEKCa,
YCTAaHABJIMBAETCSI HAa OCHOBE HAYaJIbHOM ILIEHBI 3aroTaBIMBAEMOM JIPEBECUHBI,
ONPEAEIAEMON KaK IMPOU3BEICHNE MUHUMAJIBHOIO pa3Mepa IUIaThl O JOTOBOPY
KYTUTU-TIPOAQXH JIECHBIX HAaCaXKIEHUU M KOd(PUIMEHTa, YCTaHABIMBAEMOTO
opraHaMH T'OCYJIapCTBEHHOHM BiacTH CyOBbeKTOB Poccuiickoii deneparuu s
OTIpe/IeNICHUs PacX0/I0B Ha oOecrieueHNe IPOBEACHHSI MEPOIIPUITUN 110 OXpaHe,
3aIIMTE, BOCIIPOU3BOCTBY JIECOB.

YacTtsp 4 ct. 29 JIK PO, B cBOIO 04epeib, MPEIYyCMATPUBAET BO3MOKHOCTh
OCYIIIECTBIICHUA  3arOTOBKM  JPEBECHUHBl  IOPUIMYECKUMHU  JIMIAMH U
WHIUBUIYAJIbHBIMU TMPEANPUHAMATEISAMHU, OTHOCSIIUMUCS B COOTBETCTBUU C
denepanbHbIM 3aKOHOM OT 24 utoiist 2007 1. Ne 209-@3 «O pa3BuTUM MAJIOTO U
CpeaHero mnpeanpuHuMarenbcTBa B Poccuiickoit ®enepanum» K CyObeKTam
MaJIOTO ¥ CPEAHETO NPEANPUHUMATENIBCTBA, B JIECHUYECTBAX, JIECOMApPKax,
PacoJIOKEHHBIX Ha 3eMJISIX JIECHOTO (DOHIa, HA OCHOBAHUU JOTOBOPOB KYILIH-
MIPOJIAKH JIECHBIX HACAXKICHUM.

Meronuka pacdeta koddduimenta s ONpeAeTCHUS pPacXOJOB Ha
o0ecrnieueHre MpoBeIeHUsI MEPOTIPUATUI IO OXPaHe, 3aIIUTEe, BOCIIPOU3BOJCTBY
JIECOB B CHJTy moJjiokeHud 4. 6 ctT. 76 JIK PD yrBepxkaaercs IIpaBurenbcTBOM
Poccutickon ®@enepanumu.
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Takas Meroguka yTBEp)KIE€HA mocTtaHoBieHueM IIpaBuTenbcTBa
Poccuiickoit @eneparuu ot 4 nexadbpst 2015 r. Ne 1320.

[Ipr3HaBass HE3aKOHHBIM NPUMEHEHHE MO AHAJIOTUU IIPU ONPEIEICHUU
CTaBKM IUIaThl IO JIOTOBOPY KYIUIM-NIPOJAKHA JIECHBIX HACAXKIACHHM IS
COOCTBEHHBIX HYXJ TpaXKIaH B YMCIE APYrHMX MoKazaTenei koddduimeHTa,
YCTaHOBJICHHOT'O Ha3BaHHOU BBIIIIE METOJUKOM, YTBEPKICHHOU
nocraHoBieHneM lIpaBurenscrBa Poccuiickonn denepanuu uisi ONpeaeICHUs
pacxomoB Ha oOecrieyeHHe MPOBEACHUS MEpONPUATHN IO OXpaHe, 3allluTe,
BOCITPOU3BOJICTBY JIECOB, CyJ MPABOMEPHO yKa3al, 4TO JAaHHBIM KOA(P(GUIIMECHT
NOJJICKUT NMPUMEHEHUIO B OTHOLIEHUH IUIATHI MO JOTOBOPY KYIJIU-TIPOIAXKH
JECHBIX HACAXKACHUN, 3aKII0YaeMOMY C CyOBEKTaMH MAajoro M CpeIHEro
IIPEANPUHUMATEIBCTBA.

BO03MOXHOCTP IIPUMEHEHHUSI TAaKOIO pacyera JUIsl YCTAaHOBJIECHHS IUIATHI
IPU 3arOTOBKE TpakJaHaAMU JPEBECHHBI Uil coOCTBEeHHBIX HYX)1 JIK PO umun
KaKo-Tn00 MHON HOPMATHBHBIN MTPABOBOM aKT HE COJIEPKaT.

Hanpotus, 4. 4 ct. 76 JIK P® npeanuceiBaeT opraHaMm rocyJ1apCTBEHHOM
BiIacTu cyObekToB Poccuiickoil ®enepanuy yCTaHOBUTH MJIA 3THUX LEJel
OTJICJIbHBIE CTABKHU.

IIpu stoM 4. 5 ctr. 1 3akona YensOunckoil obnactu oT 27 ceHTA0ps
2007 1. No 204-30 «O mopsimke W HOpPMAaTHUBax 3arOTOBKU TpakJaHaAMH
JPEBECUHBI ISl COOCTBEHHBIX HYXI» MPEAYCMOTPEHbI CHEIUATIbHBIE YCIOBUS
3arOTOBKHU JIPEBECUHBI ISl OTOIJIEHUS, KOTOpasi MPOU3BOAUTCS B TOM YHUCIIE B
NOPSIIKE OYUCTKH JIECHBIX HACaXJACHHM OT 3axJIAMIIEHHOCTH, YOOpKH
BETPOBAJILHBIX, OYpPEIOMHBIX, YCBIXAIOIIUX, CYXOCTOMHBIX, IOBPEXIECHHBIX
OONe3HSIMU M TOMY NOJOOHBIX HAaCaXJIEHUH, Torja Kak NpU 3aroTOBKE
JPEBECUHBI B MOPSAKE NPEATPUHUMATEIBCKON IESITEIBHOCTH TaKUE YCIOBUS HE
IIPETYCMOTPEHBI.

Takum  oOpa3oMm, mpuUpaBHUBAaHME 3arOTOBKM  JPEBECUHBI IS
COOCTBEHHBIX HYXKJ TIpakJaH K 3aroTOBKE JPEBECMHbl B  LEJAX
NPEeANPUHUMATENBCKON JESTENIbHOCTA MOBJIEKIO HEOOOCHOBAHHOE 3aBBIIICHHE
CTaBOK IUIATBl IO JIOrOBOpaM KYIUTM-TIPOJIaXXH JIECHBIX HACaXACHUM IS
COOCTBEHHBIX HYX]| TPaXJaH.

N3meHeHue yCTaHOBIIEHHBIX paHee CTABOK IUIATHI MO JAOTOBOpaM KYILIU-
MPOJIAXKH JIECHBIX HACAXKIEHUM NJi1 COOCTBEHHBIX HYXJ IPaXXJ1aH B OTCYTCTBHE
KaKOro-J1u00 3KOHOMHUYECKOr0 OOOCHOBAaHMS MOBJIEKJIO 3HAYUTEIBHBIA POCT
HA3BaHHBIX CTaBOK, YTO HE OTBEYAET MPUHLIUIIAM MPABOBOM OINpPEAECIIEHHOCTH U
NOJJIEP>KaHUS JTIOBEpUS T'PaKIaH K 3aKOHY M JEHCTBUSAM rOCYAapCTBa B JIMIIE
€ro YINOJHOMOYEHHBIX OPraHOB Ha OCHOBE BHUMATEJIBHOTO M OTBETCTBEHHOIO
moaxoga K OIeHKe  (aKTHUYeCKHuX  OOCTOSTENBCTB,  CTaOMIIBHOCTH
IIPEIOCTABIECHUSI COLMAIBHON MOANEPKKA COOTBETCTBYIOLIUX KaTErOPHid
IPaKJIaH.

Onpeoenenue Ne 48-AI11'18-1
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45. Opranbl MeCTHOI0 CaMOyNpaBJeHHsl BIpaBe CO31aBaTb 0C000
oxpaHsieMble TIPHUPOJAHbIE TEPPUTOPUM MECTHOr0 3HAYEHUs] JHMIIbL Ha
3eMeJIbHbIX YYACTKaX, HAXOASIIMXCA B COOCTBEHHOCTH COOTBETCTBYIOIIETO
MYHUIUNIAJIBHOTO 00Pa30BaHUsl.

29 centa0ps 2016 r. paiionHslidi COBET JEMyTaTOB MYHHULHMIIAIBLHOTO
paiiona «HropOunckuii paiton» Pecnyonukn Caxa (SIkyTusl) ONpuHSI penieHue
Ne 3 PPC 32-4, xoropbiM oOpa3oBaHa o0c000 OXxpaHsemas MNPUPOIHAS
TEPPUTOPHUS MECTHOTO 3HAUEHUS peCypCHbIi pe3epnar (Dpkaditu Cup) «Mapxa»
mwiomanpo 1418 386,55 rexkrapoB u yrBepxkaeHo llonoxkeHune o pecypcHOM
pesepBate (Opkaditn Cup) mectHoro 3HaueHust «Mapxa» B HiopOunckom
paitone PecniyOnuku Caxa (SIkyTus).

[TepBrrit 3amecTuTens npokypopa Pecyonuku Caxa (AxyTtust) oopatumics
B CyJl C aJMUHHUCTPATHBHBIM MCKOBBIM 3asBJICHUEM O NPHU3HAHWUU YKa3aHHOIO
pELIeHHs HEACHCTBYIOIINM, CChLIAsICh HA TO, UYTO 0CO00 OXpaHsemasi IpUpoaHas
TEPPUTOPHS MECTHOTO 3HAYEHUS pecypcHbIN pe3epBart (Dpkaaiin Cup) «Mapxar
co3JjaHa Ha JIECHBIX YYacTKax B COCTaBE 3€MEJb JIECHOr0 (POHJIa, HAXOAAIIMXCA
B (pefiepalibHONl COOCTBEHHOCTH, B CBSI3U C 4eM y pailonHoro CoBera JenyTaToB
MyHUIMNanbHOrO pailoHa «HropOounckuii paiion» PecryOomuku Caxa (SAkytus)
OTCYTCTBOBAJM MOJHOMOYHUS I OCYUIECTBJIEHUS TAaKOTO IMPaBOBOIO
pEryIpOBaHUS.

Pemennem BepxoBunoro Cyaa PecnyOomuku Caxa (Skytus) ot
21 centsi6pst 2017 T. amAMUHUCTPATUBHOE MCKOBOE 3asBJICHUE YAOBIIETBOPEHO,
OCIIAPMBAEMOE PEIICHWE NPHU3HAHO HEACHCTBYIOLIMM CO JHS BCTYILICHUS
pELICHMS CyJa B 3aKOHHYIO CHITY.

CyneOHast KoJuleTusi MO aJIMUHUCTPAaTUBHBIM JenaM BepxoHoro Cyna
Poccuiickoit ®denepanun yka3aHHOE pEIICHHE Cyla OCTaBuia 0e3 M3MEHEHWs,
yKa3aB ClieIyIollIee.

OTtHomieHust B 00JaCTH OpraHU3alliy, OXpaHbl U HCIOIb30BaHUS 0CO000
OXpaHseMbIX MNPUPOAHBIX TEPPUTOPUI B LENSAX COXPAHEHUS YHUKAJIbHBIX WU
TUMAYHBIX MPUPOJHBIX KOMIUIEKCOB U OOBEKTOB, JOCTONPUMEYATEIbHBIX
NPUPOAHBIX 00pa3oBaHUM, OOBEKTOB PACTUTEIHHOIO M KMBOTHOTO MHpA, UX
reHeTudeckoro (oHaa, M3y4YeHUs €CTECTBEHHBIX MpPOLEccOB B Ouocdepe u
KOHTPOJII 32 M3MEHEHHUEM €€ COCTOSIHHS, HKOJOTHYECKOTO BOCIUTAHUS
HacesieHus: perynupyer denepanbhbiii 3akoH oT 14 mapta 1995 r. Ne 33-03
«O06 0c000 OXpaHAEMBIX TPUPOTHBIX TEPPUTOPHSIX).

3akoHomaTenbcTBO Poccmiickoit deneparuun 00 0co00 OXpaHIEMBIX
IPUPOAHBIX TEPPUTOPHUSIX OCHOBBIBAETCS HAa COOTBETCTBYIOLIMX IMOJIOKEHHSIX
Konctutynun  Poccuiickorn  @exeparum M COCTOMT M3 YKa3aHHOIO
benepanbHOro 3aKOHA, IPUHUMAEMBIX B COOTBETCTBUU C HUM JIPYTUX 3aKOHOB U
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VMHBIX HOPMAaTUBHBIX IPaBOBBIX akTOB Poccuiickoil Penepannu, a Takxke
3aKOHOB M HHBIX HOPMAaTHBHBIX IIPaBOBBIX AaKTOB CyOBeKkTOB Poccuiickoil
denepanum.

C yueTtoM OCOOEHHOCTEH pexXHMa 0CO00 OXpaHSIEeMbIX MPUPOIHBIX
TEPPUTOPHUI B CT. 2 Ha3BAHHOTO (PeIePATLHOTO 3aKOHA Pa3IMyalOTCsl KAaTeTOPUU
JTaHHBIX TeppUTOpHil. 3akoHamMu cyObekToB Poccuiickoit denepanuu MOTYT
YCTaHABIMBAaTBbCA M MHBIE KaTEropud 0COo00 OXpaHSAEMbIX HNPHPOJHBIX
TEPPUTOPHI PETHOHAIBHOI'O X MECTHOTO 3Ha4eHus (1. 3 3TOM ke CTaThu).

U3 .5 ct. 2 3akona PecnyOnuku Caxa (Skytus) ot 1 mapta 2011 1.910-3
Ne 713-IV «O06 0co00 oxpaHseMbIX HPUPOJHBIX TeppUTOpHsIX PecrmyOinku
Caxa (Sxytus)» cienyet, uto B Pecnyonuke Caxa (SIkyTus) ycTaHOBJICHA TaKas
KaTeropusi 0co00 OXpaHSEMbIX MPUPOJHBIX TEPPUTOPUN KaK pPECYpCHBIE
pesepBatbl (Ipkaditu Cupadp).

Cornacao m. 8 cr. 2 ®enepanbHoro 3akoHa «O0 0co00 OXpaHIEMBIX
IPUPOJIHBIX TEPPUTOPUSIX» OpraHbl MECTHOT'O CAMOYIMPABIEHUS CO3Jal0T 0c000
OXpaHseMbl€ NPHUPOAHBIE TEPPUTOPUM MECTHOTO 3HAYEHHS Ha 3EMEJIbHBIX
y4acTKax, HaXOJISALIUXCS B COOCTBEHHOCTHU COOTBETCTBYIOILIETO
MYHUIUIIATBHOTO 00pa30BaHUs.

Mexay TeM TMpuU PpacCMOTPEHUHM M Pa3pelIeHUH  HACTOSLIErO
aIMUHHACTPATUBHOTO JENa CyJ MEPBOM MHCTAaHUMU YyCTAaHOBWJI, YTO PAalOHHBIN
CoBer jgemyTaToB MyHULMNAIbHOrO paiioHa «HropOuHckuii  palioH»
Pecnyonuku Caxa (SIkyTus) B HapylieHue 1. 8 CT. 2 yKa3aHHOTO (penepaibHOro
3aKOHAa cO3/ajl 0Cc000 OXpaHSAEMYI0 MPUPOJIHYI0 TEPPUTOPHUID MECTHOIO
3HA4Y€HUs1 pecypcHbll pesepBaT (Opkoitm Cup) «Mapxa» Ha 3eMEIbHBIX
ydacTKaX, HaxXOISIIUXCSl B TOM duciie B (heaepaibHON COOCTBEHHOCTH.

B cootBercTBuu ¢ 4. 1 cT. 8 JlecHoro konaekca Poccuiickoit denepanuu
JIECHbIE YYaCTKU B COCTaBE 3e€Mellb JIECHOTO (pOHJA HaXoAsTcs B (efepanbHOR
COOCTBEHHOCTH.

Kak ycraHoOBHMI cyA NEpBOMl WMHCTaHUMM M CIEAYeT M3 MaTepuajioB
aJIMUHUCTPATUBHOTO JI€Ja, 3€MJIM JIeCHOTO (OHAA, HA KOTOPBIX PalOHHBIM
CoBeToM JemyTaroB MyHUUUIAIBLHOTO paiioHa «HioopOuHCKU paiioH»
Pecny6nuku Caxa (SIkyTus) opraHu3oBaH pecypcHblil pesepBaT (Dpkaaiiu Cup)
«Mapxay, coctaBisitor 0osnee 94 MpOLEHTOB TEPPUTOPUHU JAHHOTO PECYPCHOIO
pe3epBara, rocyJapCTBEHHbIM KaJacTPOBBIM Y4YET OCYIIECTBIEH B OTHOUICHUH
53 3eMeNbHBIX YYacTKOB, HAXOJSAIIUXCS B TPaHUIIAX PECYpPCHOrO pe3epBara,
obmei momanbto 1 197 rektapoB, W3 KOTOPhIX B COOCTBEHHOCTH
MYHUIIUIIAJIBHOTO O0Opa30BaHMsl HAXOJATCS TOJIBKO JBa 3€MENbHBIX YydacTka
oO1ielt ionanpio 53 rexrapa.

[Ipy U31M0KEHHBIX OOCTOATENBCTBAX, PYKOBOJACTBYSCH MPHUBEACHHBIMU
Hopmamu @DegepanpHoro 3akoHa «0O0 0c000 OXpaHSEMBIX MPUPOTHBIX
teppuTopusix» u JlecHoro konmekca Poccuiickon @Penepanuu, Cyn IEpBOU
WHCTAaHUMU NpUIIET K IPABOMEPHOMY BBIBOJAY O NPHU3HAHWU OCIIAPUBAEMOIO
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pemieHusi  paiionHoro  CoBeTa  JIeNyTaTOB ~ MYHUUMIIAJBLHOTO  paiioHa
«HiopOunckuii  paiion» Pecny6nukm Caxa (SkyTus) HeIeHCTBYIOITUM
MOJIHOCTBIO CO JAHS BCTYIUICHUS PEHICHUS CyJla B 3aKOHHYIO CHITY.

Kpome 3TOrO, cyn epBoOM WHCTaHIUH, YIOBJIETBOPSIS
aJIMUHUCTPATUBHBIN UCK MPOKYpOpa, IPaBUILHO PYKOBOACTBOBAJCS 4. 3 cT. 16
3akoHa PecnyOmukm Caxa (Axytus) «O0 0cob00 OXpaHSEMBIX MNPUPOIHBIX
teppuropusix Pecryommku Caxa (Skytus)» u m. 2.5.2 Ilopsinka ob6pa3oBaHus,
npeoOpa3oBaHusl U YIPa3gHEHUs] 0CO00 OXpaHAEMbIX MPUPOIAHBIX TEPPUTOPHIA
PecnyOnmuku  Caxa  (SIkyTusi) MECTHOTO  3HAQYEHHUS, YTBEPXKIEHHOTO
NIOCTaHOBJIEHHEM mNpaBuTenbcTBa Pecniyonuku Caxa (SIkytusi) ot 29 nexaOps
2012 r. Ne 613.

Yacteto 3 cr. 16 nHaszBanHoro 3akoHa PecmyOmuku Caxa (Sxytus)
YCTaHOBJIEHO, YTO KOHKPETHbIE OCOOEHHOCTH, 30HUPOBAHUE U PEXKUM KaXKJI0TO
pPECYpCHOrO pe3epBaTa ONPEACNIAIOTCS IOJIOKEHHEM 00 3TOM pPECYpCHOM
pesepBaTe, YTBEP)KIA€MbIM OpPraHOM HCIIOJHUTENbHON BiacTu PecnyOnuku
Caxa (SIkyTus), ynmoJIHOMOUYEHHBIM B 00JIaCTU OXpaHbl OKPYKAIOIIEH Cpeibl.

IIynkrom 2.5.2 HazBanHoro Ilopsaka npeaycMOTpeHO, 4TO I NPUHATHUS
pemieHust 00 0Opa3oBaHMM OCO0O OXpaHSEMbIX NPUPOAHBIX TEPPUTOPHIA
MECTHOTO 3HAYEHHS HEOOXOJUMO COTJIACOBAHHME 3€MEIBHOTO, a TAKXKE JIECHOrO
ydacTKa ¢ 3eMJIENOJIb30BaTEIIMH (OXOTIOIB30BATENH, JIECOMOIb30BATENN U TAK
Janee), 3auHTEPECOBAHHBIMA MHMHHUCTEPCTBAMM M BEIOMCTBAMH, HMHTEPECHI
KOTOPBIX MOTYT OBITh 3aTPOHYTHI, B TOM YHUCJIE€ C TOCYAAPCTBEHHBIM KOMUTETOM
PecnyOsinku Caxa (SIkyTust) mo reoJioriv 1 HeJIponoJIb30BAHHUIO.

BMmecre ¢ Tem, B HapylleHue MpUBEICHHBIX HOpM I[lonoxeHue o
pecypcHoMm pesepBare (Opkdiim Cup) MecTHoro 3HaueHus «Mapxa» B
HiopOunckom paiione PecnyOmuku Caxa (SIKyTusi) MUHHUCTEPCTBOM OXpPaHBI
npupoasl  PecnyOnmuku  Caxa  (Skytusi) He ObUIO  YTBEpXKACHO, a
rocynapcTBeHHbIM komuteroM PecnyOnukm Caxa (SkyTust) mo reosoruu u
HEAPONOJIb30BaHUIO HE OBLIO COTJIACOBAHO.

B 9TOil  CBSI3M AAMUHUCTPATUBHOE HCKOBOE 3asBICHUE  ObLIO
YAOBJIETBOPEHO OOOCHOBAHHO.

Onpeoenenue Ne 74-AI11'17-16

CYAEBHAA KOJJIEI'UA
O AEJIAM BOEHHOCJTYKALINUX

Ilo aomunucmpamuenvim oenam

46. OOCTOATEJHCTBA, YCTAHOBJIEHHbIE BCTYNHMBIIMM B 3aKOHHYIO
CIJIy PpelieHHMeM CyJa [0 paHee PacCMOTPEHHOMY HM Jeldy, He
JAO0Ka3bIBAOTCH BHOBb M HeE NOJIEKAT OCHAPUBAHUIO NPH PACCMOTPEHUH
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CyJ0OM JPYroro afMUHUCTPATHUBHOIO [1eJ1a, B KOTOPOM Y4YacTBYIOT JIHMIIA, B
OTHOIIEHUHN KOTOPHIX YCTAHOBJIEHBI 3TH 00CTOSATEIbCTBA.

Pemennem HOBOpPOCCHICKOrO TapHU30HHOIO BOEHHOrO CyJaa OT
20 ¢eBpans 2017 1. yAOBIETBOPEHO aIMUHHCTPATUBHOE HCKOBOE 3asBIICHHE
(manee — 3asBineHue) C., B KOTOPOM OH IPOCHJ MPHU3HATH HE3aKOHHBIMH
NEHUCTBUS  HAayallbHUKA  TEPPUTOPUAIIBHOTO  OTHAENEHUs  (penepaibHOro
rOCyJapCTBEHHOr0  Ka3eHHOro  yupexzaeHuss  «lOxHoe  perruoHajgbHOE
yIpaBieHUE KUIUIIHOTO obecrieueHusn» MuHuctepcTBa 000ponsl Poccuiickoit
Oepneparuu (nanee — OI'KY «tOrpernoHxuiibe»), CBS3aHHBIE C OTKa30M B
BBIJIEJICHUH €MY U YWIEHaM €r0 CEMbH JKUJIUIIHOM cyOocuuu.

Ha  navanpHuka  @OI'KY  «IOrpervonxuiibe» W HadaJlbHUKA
tepputopuasibHoro otaeneHus PI'KY «HOrpernonxkunbsey» cyaoM BO3JI0KEHA
O0S3aHHOCTh 10 OTMEHE MPHUHATOrO HadaJbHUKOM oTaeneHus OI'KY
«¥Orpernonxmibey pemeHus ot 24 HosOpst 2016 1. 00 OTKaze B BBIJICICHUH
aIMUHUCTPATUBHOMY HCTI[y M YJ€HAM €ro CEMbHU >KHIIMIIHOW CyOCHAMH U TIO
NPUHATUIO perieHuss o BblaedaeHM C. W WieHaM €ro CeMbH >KHJIMIIHOU
cyocuaum.

AnemanuoHHBIM — onpenesieHneM  CeBepo-KaBka3ckoro OKpy»KHOTO
BOCHHOTro cyna ot 7 utoHs 2017 r. pemeHre OTMEHEHO, U MO ANy NPUHSTO
HOBOE penieHue 00 otkase C. B yJOBIETBOPEHUH 3asIBICHHUS.

PaccmotpeB matepuansl fena no kaccaimoHHol skanobe C., CyneOHas
KOJUIETUSl 1O JieJdaM BOEHHOCIY)XAllUX [MpUIUIa K BBIBOAY, 4YTO CYIOM
aneJUILMOHHON MHCTAaHIMU ITPU PACCMOTPEHUH JA€JIa JOMYIIEHO CYIECTBEHHOE
HapyILIEHUE HOPM IPOLIECCYATIbHOT0 MPaBa, YTO BBIPA3HUIIOCH B CIIEYIOLIEM.

W3 marepuanoB nena cieayeT, YTO COOOIIEHHEM HadallbHUKA OT/EJICHHUS
OI'KY «Orpernomxmibe» ot 24 HosOps 2016 1. C. orTkazaHo B
YIIOBJIETBOPEHUH 3asIBJICHUS, B KOTOPOM OH IPOCHJI 00ECIIEUUTh €r0 U YICHOB
CEMBbH KWIHIIHON CyOCHIneH.

B o0ocHoBaHMe NPUHSTOrO pEHIeHUS HAYaJIbHUK TEPPUTOPUATILHOTO
OTJIEJICHUS] S KWIMIHOTO OpraHa cocliajcsi Ha OTCYTCTBHE B MPOTOKOJIaX
3acelaHnil JKWIMIIHOM KOoMHUCCUU BoWckoBor wyactu 40491 3a mepuon c
25 mapta 2003 r. mo 20 oxtsa6ps 2010 r., To ecTb BO BpeMsl MPOXOXKICHUS
aIMUHUCTPATUBHBIM HMCTIIOM BOCHHOM CIy>KObl B YKa3aHHOW BOMHCKOM 4acTH,
3aMKMCH O €ro MPUHATUM Ha YY€T HYKAAIOUIMXCS B SKHJIBIX MMOMELIEHUSX IS
MOCTOSIHHOTO MPOKUBAHUS.

Hannoe pemenue C. oCOpMII B Cy1e0HOM MOPSIKE.

[Ipu3HaBass  penieHuMe  JKWIMIIHOTO ~ OpraHa  3aKOHHBIM,  CY[
aneJUISIMMOHHON MHCTAHIMU TMMOCYUTAJ, YTO B Marepualiax Jeja OTCYTCTBYIOT
JIOKyMEHTAJIbHBIE CBEJICHUS O MOCTAHOBKE aIMUHUCTPATUBHOTO UCTLA B IIEPUOJ
BOCHHOM CIyXObl Ha ydYeT HYXJAOMMUXCS B OKWJIOM IOMEIICHHUH,
IPENIOCTABIIIEMOM 1O IOTOBOPY COLMAIBHOIO Haiima.
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IIpu »>TOM, HOpaBWIBHO ONpEAEINB, YTO MPU PACCMOTPEHHUU Jieja
YCTAaHOBJIEHUIO TIOJUIEKAIM OOCTOSATENbCTBA, CBSI3aHHBIE C IPU3HAHUEM
aJIMUHHCTPATUBHOTO HCTLA B IEPUOJ BOECHHOW CIYKOBbl HYXIAIOLIUMCS B
KUJIOM MOMENIEHUH, NMPEJOCTABISIEMOM I10 IOTOBOPY COLMAIBHOIO HaiiMa, Cya
amneJUIIIMOHHON MHCTAaHIUMU OCTaBUiI 0Oe3 BHHUMAHMS, YTO BCTYNHBIIUM B
3aKOHHYIO CHITy perieHneM HoBOpoccuiicKoro rapHu30HHOTO BOEHHOTO Cya OT
6 uromnst 2016 1. yxe ObUIM YCTaHOBJIEHBI OOCTOSITENICTBA, B COOTBETCTBHUH C
KoTopbiMu C. B MEpUOJ BOCHHOW CIIy>KObI MPU3HAH HYKIAIOLIUMCS B TaKOM
KUJIOM TIOMEIIEHMH M YBOJIEH C BOCHHOW CIyXObl B 3amac B CBS3U C
OpraHU3allMOHHO-IITATHBIMU MEPONPHUATHSAMU C OCTaBJIEHUEM €ro B CIHCKaXxX
JIML, IPU3HAHHBIX HYKIAIOIUMHUCS B )KHJIBIX IOMELICHUSAX.

W3 U3105KEHHOTO CIENYET, YTO BCTYNHBIINM B 3aKOHHYIO CHITy PELIEHUEM
Cylla IO paHee pPacCMOTPEHHOMY aJMUHUCTPATUBHOMY JEJIy YCTaHOBJICHBI
00CTOATENBCTBA, KOTOPBIE SIBJSIOTCS NMPEAMETOM JOKA3bIBAaHUS MO0 HACTOALIEMY
aIMUHUCTPATUBHOMY JIEITY.

OT0 00CTOATENBCTBO UMEET CYIIECTBEHHOE 3HAUECHUE AJIs JeTa.

Cormacio 4. 2 cr. 64 KAC P® o0crosiTenscTBa, yCTAaHOBJICHHBIE
BCTYIIUBIIMM B 3aKOHHYIO CHJIY PEIIEHUEM CYJa [0 paHee paCCMOTPEHHOMY UM
rPAKJAHCKOMY WJIHM aIMUHHCTPATUBHOMY JI€JTy JINOO MO [Ty, PACCMOTPEHHOMY
paHee apOUTpaXHBIM CYJOM, HE JOKa3bIBalOTCS BHOBb W HE NOJAJEKAT
OCMAPUBAHMIO MPU PACCMOTPEHUU CYJOM JIPYroro aIMUHHCTPATUBHOIO JI€ja, B
KOTOPOM YYacTBYIOT JIMI[a, B OTHOIIEHUM KOTOPBIX YCTAHOBJIEHBI 3TH
00CTOSITENBCTBA, WJIM JIMIA, OTHOCALIMECS K KaTerOpHH JHI, B OTHOILIECHUU
KOTOPOW yCTaHOBJIEHBI 3TH 00CTOSITENHCTBA.

[Ipy TakuMxX JaHHBIX YCTAHOBJICHHBIE paHee CYyJIOM OOCTOSATEIbCTBA,
CBsi3aHHble ¢ mpu3HaHueM C. B MepHOJ BOEGHHOM CIIyKObl HYKJAIOLIUMCS B
YKUJIOM TIOMEILEHNH, NPEJOCTABISIEMBIM IO JIOIOBOPY COLIMAJIILHOIO HaiiMa, He
NOJJIEXKAIM YCTAHOBJIEHUIO NPU PACCMOTPEHHH JTAHHOIO AaJMHHHCTPATUBHOIO
JieN1a, 4TO He OBbLJIO YUTEHO CYA0M aneJUIIHUOHHON UHCTaHIIUY.

WNHasg oueHka OKpYXHBIM BOEHHBIM CYJOM TPUBEICHHBIX BBIIIE
JIOKA3aTelIbCTB HE SBISAECTCS OCHOBAHMEM I HENPUMEHEHHS PEeIICHUs
HoBopoccuiickoro rapHu30HHOTO BOEHHOro cyaa oT 6 urons 2017 r., kotopoe
BCTYIWJIO B 3aKOHHYIO CHIIy M HE OTMEHEHO.

Takum 00pa3oM, TaHHOE pEelIEHUE TAPHU30HHOTO BOCHHOIO Cya B CHILY
cT. 84 KAC PO nomnexano OoueHKE HApAAy C APYTMMHU JOKA3aTEIbCTBAMU I10
neny. OgHako CyJ1IoM aneJuIIIMOHHON MHCTAHIIMHU 3TOTO CAEIaHO HE ObLIO.

Ha ocHoBanuu wu3noxenHoro CyneOHas Kojiers 1O Jejam
BOCHHOCIIY)KAalllUX B  CBSI3M C  CYLIECTBEHHBIM  HapylIEHUEM  HOPM
[IpOLIECCYaIbHOIO IpaBa OTMEHWJIA aneuILHOHHOE omnpenenenne Cesepo-
KaBka3zckoro okpy>kKHOro BOEHHOTo cyna oT 7 utonst 2017 r. u HanmpaBuiia A€o
B TOT K€ CyJl HA HOBOE PACCMOTPEHUE B aNEJUIALIUOHHOM MOPSIKE.
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Onpeodenenue Ne 205-K1'18-2
1o zpasxicoanckum oenam

47. BoeHHoc/yxkalme MOryT ObITh NPHUBJEYEHbI K MAaTePUHAJLHOI
OTBETCTBEHHOCTH B Te4deHHe Tpex JieT €O AHA OOHapy:keHusi yuiepoa,
YCTAHOBJIEHHOT'O 10 PUTOBOPY CY/Aa, BCTYNUBIIEMY B 3AKOHHYIO CIJTY.

Pemiennem PocroBckoro-Ha-/[oHy TrapHU30HHOTO BOEHHOIO CyJa OT
17 pepanst 2017 1., oOCTaBIEHHBIM 0€3 W3MEHEHUS AaNEUIAIIMOHHBIM
onpeaeneaneM Ceepo-KaBka3ckoro OKpyKHOro BOEHHOTO cyaa oT 19 ampens
2017 1., mpencTaBUTEN0 KOMAaHAYIOMIETO BOCTOYHBIM OKpYrOM BOMCK
HAllMOHAJIBHOW TBapIuWM OTKAa3aHO BBUAY MCTEUYECHHUS] TpeX JIET CO JHSA
oOHapy>keHHUsl yuiepOa B yJOBJIETBOPEHUH HCKOBOTO 3asBIICHHS, B KOTOPOM OH
IIPOCHUJI MPUBJIEYb K MMOJHOM MaTE€pUaIbHOM OTBETCTBEHHOCTU C. M B3BICKATH C
Hero 17530595 py6. B cuer Bo3MmemieHusi yiiepba, o00pa3oBaBIIErocs B
pe3yJibTaTe IpUeMa UM U MOCIEAYIOIEN OIIaThl (PaKTUYECKH HE BBITOJIHEHHBIX
HOJIPSIAYUKOM padoT.

PaccMoTpeB MaTepuanbl TpakJaHCKOTO Jieja M0 KacCalMOHHOM »kanobe
IIPEICTABUTENIEH KOMaHAYIOIEro BOCTOYHBIM OKpYyroM BOWCK HallMOHAJIbHOU
reapauu, CyneOHasi KOJJIETHs IO JejlaM BOCHHOCITYXKallluX Halla cyieOHbIe
IIOCTAHOBJICHHUS MOJIEKALUMHU OTMEHE I10 CJIEIYIOLIIUM OCHOBaHUSIM.

N3 marepuainos nena cienyer, uto B aexadpe 2013 r. mpoBeaeHa peBu3us
(MHAHCOBO-XO3SIICTBEHHOM  JIEATENTBHOCTH  BOCTOYHOrO  pEeruoHaJIBHOIO
KOMaH/J0BaHUsl BHYTpeHHHUX BoMcK MB/] Poccun, nmpaBonpeeMHUKOM KOTOPOTO
ABIsieTcs BOCTOYHBIM OKpYyr BOMCK HAIlMOHANIBHOM TBapauu Poccuiickon
®enepauuu. AKToM peBu3uu ot 19 nexadpst 2013 r. BbIsiBIEHBI (PaKThl TPUEMKHU
U omiatel pabot no crpoutenbcTBy JIDII-6 kB ot PY-6 kB TII-749 u peMoHnTy
pesepByapoB Uil xpaHeHuss wmaszyta pBc-2000 Ha 00mIyro cymmy
17 530 595 py06., KOTOpBIE MOAPSITIYUKOM (DAKTUUECKH BHITIOJIHEHBI HE OBLIH.

[To npuroBopy Xab6apoBCKOro rapHU30HHOTO BOGHHOTO Cy/a OT 3 HOAOPs
2016 r., BcTynuBIIeMY B 3aKOHHYIO cuiay 15 HosiOps 2016 1., ObIBIImiA
HaYaJIbHUK OTIEJIECHHS KalUuTaJIbHOIO CTPOUTEIBCTBA ThlJIa BOCTOYHOrO OKpyra
BHyTpeHHUX Boiick MBJ] Poccu C. mpu3Han BUHOBHBIM B HEIOOPOCOBECTHOM
OTHOIIIEHWU K HCIIOJIHEHUIO JIOJDKHOCTHBIX OOSI3aHHOCTEH, BBIPA3UBILEMCS B
npueMKe M oruiare (aKTUUYEeCKHM HE BBIMOJHEHHBIX MNOJAPSAYUKOM paboOT Ha
YKa3aHHYI0 CyYMMY, M  OCYXIEH 32 COBEpIIEHHWE MPECTYIUICHHUS,
npeaycMoTpeHHoro 4. 1 ct. 293 VK PO.

8 nexabpst 2016 r. nmpencraBUTeNlb KOMaHyIOIIEro BoCTOUHBIM OKpyroM
BOMCK HAllMOHAJIbHOM T'BapAvU CHAJI B OPTraHU3ALMIO TIOYTOBOM CBSI3U UCKOBOE
3asBJIeHHE B Cyn O npubiieueHnH C. K MaTepUalbHOM OTBETCTBEHHOCTH.
HckoBoe 3asBiaeHne mocTynuio B cya 22 nekadbps 2016 r.

OTka3biBas B YJJOBJIETBOPEHUH 3asIBJICHHBIX TPEOOBAaHUH, CyIbl HCXOIUIH
U3 TOTO, YTO Ha JCHb MOCTYIJICHUS UCKOBOIO 3asBJICHUS B CyJ MPOLLIO Oojee
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Tpex JieT co AHsA okoH4yaHus 19 nexabps 2013 r. peBusun (HUHAHCOBO-
XO3UCTBEHHOM JEATEIbHOCTH BOCTOYHOrO0 pErMOHaIbHOTO KOMaHAOBAHUS
BHyTpeHHHX BoWick MBJI Poccum, B Xojie koTopoil OblT oOHapykeH yIiepo,
YTO YKa3bIBAaET HA WCTEUEHUE CPOKA JABHOCTU IPUBIICYEHUS K MATEPUATIBHOM
OTBETCTBEHHOCTH,  yCTaHOBJIeHHoro 1. 4 cr. 3  denepalbHOrO
3akoHa OoT 12 mionst 1999 1. Ne 161-®3 «O marepuanbHOM OTBETCTBEHHOCTH
BOEHHOCITYKaILIHX).

OpnHako Takoil BBIBOJ CYJOB OCHOBAaH Ha HENPAaBHJIBHOM NPHUMEHEHUHU
HOPM MAaTE€pUaIbHOrO U MPOLECCYATBHOIO IIpaBa.

B cyne ycTaHOBI€HO, YTO B XOJI€ PEBHU3UMU (PUHAHCOBO-XO3AMCTBEHHOU
JEATEeIbHOCTH BOCTOYHOTrO perMoHaIbHOTO KOMaHAOBaHWS BHYTPEHHHX BOMCK
MBJI Poccun ot 19 nexabpst 2013 r. BbIsiBIEH JTUIIb PakT oriaThl GaKTHUECKH
HEBBITIOJIHEHHBIX MOJPSIIYUKOM paboT, a HE BAHOBHOE B 3TOM JIMIIO.

HasznauenHoe  mo  pe3ynbTaTaM  PEBU3UU  AJIMUHUCTPATHUBHOE
paccieioBaHie TaKXKe HE YCTAaHOBWJIO JIUI, BUHOBHBIX B MPUYMHEHUH yiepOa
MPUEMKOHN U OIIIaTON (PAKTUYECKU HEBBIMIOJHEHHBIX padOT, YTO YCMaTPUBAETCS
U3  3aKJIIOYEHHUS, YTBEP)KICHHOIO TJIABHOKOMAHIYIOUIUM  BHYTPECHHUMHU
Borickamu MBJ] Poccuu 8 ¢deBpans 2014 r.

[locne 3TOro ¢ LENBI0 YCTAHOBJIEHUS JHI, MPUYUHUBIIUX YKa3aHHBIN
MaTepualbHbIA yHmepO, OpraHaM MpPEeABaApPUTEIBLHOTO CIEACTBUS 2 ampess
2014 r. 6110 BO30YKICHO YTOJIOBHOE JIEN0, B X0/I¢ KOTOPOTO MPOBEICHA B TOM
Yyucle ~ OpraHu3alMoHHas  cylaeOHas  JKCIepTH3a 1O  OIpPEAENICHUIO
IPaBOMEPHOCTU JIEUCTBUI HayalbHUKA OTIEJA KAaNUTAJIbHOTO CTPOUTEIHCTBA
ThUIa YIPABJICHUSI PErMOHANIBHOTO KoMaHAoBaHus C., CBSI3aHHBIX C BHECEHUEM B
rOCYyIapCTBEHHBbIM KOHTPAKT IE€HbI, HE COOTBETCTBYIOLIEH YTBEPKICHHOU
MPOEKTHO-CMETHOM JOKYMEHTAIlMM, C YBEJIMYEHUEM II€Hbl HA BBIIIOJIHEHUE
CTPOUTEIHLHO-MOHTAXHBIX PA0OT ¥ MPUEMOM HEBBITIOJIHEHHBIX PadoT.

ITo pe3ynpTaram NpeABApUTEIBLHOIO pACCIEIOBAHUS U PACCMOTPEHHS
YrOJIOBHOTO JieJla B CyA€ OBbUIO YCTaHOBJIEHO W OTPaXEHO B IIPUTOBOPE
XabapoBCKOTO TapHU30HHOTO BOEHHOTO cyna oT 3 HosOps 2016 r., yto
NpPUYMHEHHE TocynapcTBy yuiepba Ha cymmy 17 530 595 py6. nmpowusonuio
BCJIEZICTBUE HEIO0OPOCOBECTHOIO OTHOIICHHS K HCIHOJHEHUIO JOJKHOCTHBIX
o0s3anHocTei C. [IpuroBop BeTynui B 3aKOHHYIO cuity 15 Hos6ps 2016 1.

CnenoBaTenbHO, KOMAaHJOBAaHUIO CTAJI0 M3BECTHO O HaJIekKalIeM
OTBETYHUKE MO UCKY O BO3MeIleHUH yiiepoa ¢ 15 Hosops 2016 1.

OT0  OOCTOSITENBCTBO  SABJSIETCS  IOPUAMYECKH  3HAYMMBIM  JIJIst
JTAHHOTO JIena.

B cootBercTBUM C 1. 4 cT. 3 @enepanbHOro 3akoHa ot 12 urons 1999 r.
Ne 161-®3 «O marepuaabHOW OTBETCTBEHHOCTH BOEHHOCIHYXAIUX» (anee —
3aKOH O MaTepHUAILHON OTBETCTBEHHOCTH BOEHHOCIYKAILIUX) BOEHHOCIYKAILIAE
MOTYT OBITh TIPHUBJICUYEHBI K MAaTEPUATHLHON OTBETCTBEHHOCTH B COOTBETCTBUU C
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HACTOSIIMM (eZiepalibHBIM 3aKOHOM B T€UEHHE TPEX JIET CO JHsS OOHapY>KEHUS
ymiepoa.

Kpome Toro, B coorBerctBuu ¢ m. 1 c¢r. 3 mw n. 1 cr. 7 3akoHa o0
MaTepUaIbHOW OTBETCTBEHHOCTH BOEHHOCIYXAIIMX BOEHHOCITY)KAIUE HECYT
MaTE€pUaIbHYI0 OTBETCTBEHHOCTh TOJBKO 3a NPUYMHEHHBIA 1O HMX BHHE
peanbHbId ymiepOd, a mnpu OOHapy>KeHHH yuiepda KomaHAup (HayaJIbHUK)
BOMHCKOM 4YacTH OO0s3aH HAa3HAUWTH AJMUHHCTPATHUBHOE paCCIICOBAHHUE IS
YCTaHOBJICHHsI IPUYUH yIIepOa, ero pa3Mepa 1 BUHOBHBIX JIULI.

ConepxaHre Ha3BaHHBIX HOPM 3aKOHA B MX B3aMMOCBSA3M YKa3bIBaeT Ha
TO, 4TO (paKTUYECKOe BpeMs OOHapy>KeHUs yuepda — B OTCYTCTBUE JAHHBIX O
JULE, €ro NPUYMHUBIIEM, W €r0 BHHOBHOCTU B COJESIHHOM — MOXET HE
COBIMAJAaTh C JIHEM, KOI/la KOMaHIup (HayaJdbHUK) BOMHCKOM 4YacTU IOIYYMT
pealbHyI0 BO3MOYKHOCTb NPEAbSBUTh TpeOOBaHHE O BO3MEIICHUU YyliepOa, B
TOM YHUCJIE B CyleOHOM MOpSJKE, M, KaK CIIEJACTBUE, HE COBMAJATh C JHEM
oOHapyXeHHs yiiepOa, ¢ KOTOPOro CcleAyeT HCUYHUCIATH TPEXJETHUH CpoK
IIPUBJICYECHHS] BOCHHOCIYKAIIEro K MAaTEpUaIbHON OTBETCTBEHHOCTH.

O ToM, yTO ITHEM OOHapyXeHus yiiepOa cleqyeT CUUTaTh ACHb, KOTJa
KOMaHJMPY BOMHCKOW YacTH, & B COOTBETCTBYIOIIMX CIIy4asX BBIIIECTOSIINUM B
NOPSJIKE TMOJYMHEHHOCTH OpraHaM BOEHHOIO YIPABIEHUS M BOUMHCKHUM
JOJDKHOCTHBIM JIMLIAM CTaJI0 M3BECTHO O HAJIMYUMU MATEpUAIbHOrO Yyiuepoa,
NPUYMHEHHOTO KOHKPETHBIM BOCHHOCIYXAlIUM, pa3bsICHEHO B 1. 34
noctaHoBieHust [lmenyma BepxoHoro Cynma Poccumiickonn ®epepanuu  OT
29 mas 2014 r. Ne 8 «O mpakTuke MpUMEHEHUsl CyJaMHu 3aKOHOJATeNIbCTBA O
BOMHCKOM 00s13aHHOCTH, BOEHHOM CITy>K0€ U CTaTyce BOCHHOCITYKAILIUX».

Takum o00pa3om, TeueHHE TPEXJIETHEIO CpOKa cO AHS OOHapyKEHUS
yiep0a cieyeT UCUUCIATh HE TOJBKO CO JIHA, Korja KoMaHaup (HadajJbHHK)
BOMHCKOW 4YacTW Yy3HaN O (akTte MNpUYMHEHHS ymepda, HO W CO JIHA
YCTaHOBJICHUS JIULA, TPUYUHUBILIETO TaKOH yepo.

B cBA3M ¢ M3JI0KEHHBIM KOMaHAYIOWHMK BOCTOYHBIM OKPYroM BOWCK
HAllMOHAJIBHOW TBapIuMM MPABOMEPHO IMOCYHUTANI, YTO JHEM OOHApYXEHUs
yiepba siBisercs 15 HosiOps 2016 r., nara BCTYIUICHUS B 3aKOHHYIO CHITY
IIPUTOBOPa, B COOTBETCTBUU C KOTOPBHIM Heno0pocoBecTHOE oTHoIlueHue C.
K UCTIOJHEHUIO  JIOJDKHOCTHBIX ~ OOSI3aHHOCTEH  TMOBJIEKJIO  MPUYMHEHHE
rocyaapctBy yiiepoa Ha cymmy 17 530 595 py6. Brioa cynoB 06 oOpatHoM Ha
3aKOHE HE OCHOBAH.

He ocHoBaH Ha 3akOoHE W BBIBOJ B CYACOHBIX IOCTAaHOBJIEHUSX OO0
oOpalieHny KOMAaHIYIONMEro BOCTOYHBIM OKPYroM BOWCK HallMOHAIBHOU
rBapJAud B CyJI B JIEHb NOCTYIUIEHHS TyJa HCKOBOTO 3asBICHUS, TO €CTb
22 nexabps 2016 T.

B coorBerctBuu ¢ 4. 1 ct. 108 I'TIK P® npoueccyanbHoe neicTBue, 1
COBEPILIEHUS KOTOPOIO0 YCTAHOBJIEH IPOLIECCYalIbHBIM CpPOK, MOYKET OBbITh
COBEPILEHO /10 ABAJLATH YETHIPEX YACOB MOCIEAHETO JHS CPOKa; B CIIy4ae, el
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*ano0a, MOKYMEHThl WM JCHEKHbIE CYMMbl OBLIM CHIaHbl B OPraHU3alUIo
MIOYTOBOM CBA3U 10 JABAJUATH YETHIPEX YACOB MOCIEIHETO AHS CPOKAa, CPOK HE
CUMTAETCA MPOIMYIICHHBIM.

CoriacHO mTEMNEN Ha TMPUIOKEHHOM K MCKOBOMY 3asBJICHHIO
KOHBEPTY MCKOBOE€ 3asBieHuMe o mnpusiedyeHun C. K MaTrepHaTbHON
OTBETCTBEHHOCTH OBLIO CHAHO B OPTraHMU3aLMI0 IMOYTOBOM CBs3M & nekalOps
2016 .

CrnenoBaTenbHO, NOJaYy KOMAaHAYIOIIUM BOCTOYHBIM OKpYyroM BOWCK
HAalMOHAJIBHOW TBApAMU HCKOBOTO 3asBICHUA B CyJ CIEAyeT HWCUYUCIATH
C YKa3aHHOM JaThl.

[TockonpKy KOMaHAyOWKMKA BOCTOYHBIM OKpPYroM BOMCK HAallMOHAJIbHOU
reapaun oopartuics B cyn 8 nexadbps 2016 r., To ecTh MeHee YeM uepe3 MeCSIl
IIOCJIE BCTYIUIEHUS IIPUTOBOpPAa B 3aKOHHYIO CHIIy, YCTAHOBJEHHBIM 1. 4 CT. 3
3aKoHa 0 MaTepUaIbHOW OTBETCTBEHHOCTH BOECHHOCIYKAIIUX TPEXJIETHUNA CPOK
IIPUBJICYECHHs] BOCHHOCIYKAIUX K MaT€pUaJIbHONM OTBETCTBEHHOCTHU IPONYILECH
HE OBbLI.

Hapymenue cynom HOpM MaTrepualibHOIO M IPOLIECCYAIBHOTO IIpaBa
IIPUBEJI0O K TOMY, 4YTO OCTAJIHMCh HEBBIICHCHHBIMM IOPUINYECKHA 3HAYUMBIC
OOCTOSITENBCTBA, CBSI3aHHBIE C HAJIMYMEM INPEIYCMOTPEHHBIX 3aKOHOM
OCHOBAHUWU JIJIS1 TPUBJICYEHNS] OTBETYMKA K MATEPUATIbHON OTBETCTBEHHOCTH.

Ha ocHoBanun wusnoxxkeHHoro CyneOHas KoJJlerwss 1O JejaM
BOEHHOCIIY)KalllUX CyA€OHbIE TIOCTAHOBJIEHUS 10 HCKOBOMY 3asIBJICHUIO
KOMaHAYIMEro BoOCTOYHBIM  OKpyroM BOMCK HAIlMOHAJIBHOM  T'BapauH
Poccuiickoit @enepaiiuu 0 MPUBICYECHUHN K MaTEpUaIbHON OTBETCTBEHHOCTH C.
B CBA3M C CYLIECTBEHHBIM HApyIIEHUEM HOPM MAaTE€pUAIBHOIO W
IIPOLIECCYAIBHOTO IpaBa OTMEHWIIA, a JI€JI0 HalpaBuila HaA HOBOE PACCMOTPEHHUE
B PocToBckuii-Ha-/{0Hy rapHU30HHBIN BOCHHBIN CY/.

Onpeoenenue Ne 205-B17-51

Ilo y2onoenvim oenam

48. Cyabsi, paHee BBICKa3aBIIMIA B MPOLECCYAJBLHOM PpellleHHH 10
3aBepIICHUS  PACCMOTPEHUS  YIOJIOBHOIO [Jejla  CBOKW  MO3UIHI0
OTHOCHUTEJIHLHO (PAKTHYECKHUX OOCTOSITEJIbCTB M HOPHIHYECKOH OLEHKH
AECTBUHA OCYKACHHBIX, HE MOKeT B [JajJbHeHIIeM Y4YacTBOBaTb B
PacCMOTPEHUH ITOTO J1eJia MO0 CYIIeCTBY.

ITo mpuroBopy MOCKOBCKOTO OKPY>KHOTO BOGHHOT'O cyjaa oT 12 nexabps
2017 r. rpaxaane A. u K. 3a yyactue B A€ATE€IbHOCTA OpraHU3aliu, KOTOpas B
COOTBETCTBHUM C 3aKOHOAATENIbCTBOM Poccuiickon @enepauuu mnpu3HAHA
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TePPOPUCTHYECKOIT, OCYXKACHSI 110 4. 2 cT. 205° VK Pd K smmieHnio cBoGob! Ha
10 neT B ncnpaBUTENBHON KOJOHUU CTPOTOTO PEKUMA.

CynebHast KoJIJIETHs MO JielaM BOCHHOCTYXAIIUX, PACCMOTPEB €0 IO
aneJUBILMOHHBIM )KaJI00aM OCYXAEHHBIX, IPUTOBOP OTMEHWIA, a JIEJ0 Mepeaaa
Ha HOBOE CyJieOHOE pa3OoMpaTesbCTBO B CYJl MEPBOM WHCTAHIMU B CBSI3U C
CYLLIECTBEHHBIM  HAPYIIEHHEM  YTOJIOBHO-IIPOLIECCYAIbHOIO  3aKOHA IO
CJIEIYIOLIUM OCHOBAHHUSIM.

CormacHo 4. 2 cr. 63 VIIK P® cyaps, NpuHUMaBIIMK Yy4YacTHE B
pPacCMOTPEHHUU YTrOJIOBHOTO JieJla B CyJ€ BTOPOM MHCTAHLIMHM, HE MOXKET
y4acTBOBaTh B PAacCCMOTPEHHHM 3TOrO YrOJIOBHOIO Jiela B CyJe MepBOH
WHCTAHIIMU WJIU B MOPSAJKE HAA30pa, a PaBHO B HOBOM PACCMOTPEHUU TOTO KeE
Jefa B Cyl€ BTOPOM HWHCTAHIIMM TOCJIE€ OTMEHBI IMPUTOBOpA, OMPENCIICHHUS,
IIOCTAHOBJICHHUSI, BBIHECEHHOTO C €T0 YYaCTHUEM.

Konctutymmonnsiit Cyn Poccuiickoit denepanny B TOCTAHOBJICHHUSX OT
2 uronst 1998 1. Ne 20-I1, ot 23 mapta 1999 1. Ne 5-I1 u B psige onpenencHuii, B
toM ymcie oT 1 Hosiops 2007 r. Ne 799-O-O u 17 uronst 2008 r. Ne 733-0-0,
NOJYEPKHYJ, YTO MCXOJAd M3 KOHCTUTYLMOHHOTO IIpaBa KaXKJIOT0 Ha
pPacCMOTpEHHUE €ro Jelia CIPaBEJIMBBIM U OECIIPUCTPACTHBIM CYJIOM CEIIaHHbBIE
Cylbe€ld B TPOLECCYAIbHOM pELIEHUH JO 3aBEpPUICHUS PACCMOTPEHUs
YTOJIOBHOTO Ji€Jia BBIBOJIbI OTHOCHUTEIBHO HAJIMYUA WJIH OTCYTCTBUSL COOBITHS
NPECTYIJIEHUSI, BHUHOBHOCTM JIMI[a B €ro COBEPIICHHH, JOCTATOYHOCTH
COOpaHHBIX JIOKa3aTeJbCTB, IO HWHBIM BONPOCAM, KOTOPBIE MOTYT CTaTh
NpeIMETOM  JalibHeWIIero  cyneOHOro  pa3OMpaTenbCTBa, MOTJIM OBl
OTIPEJICTICHHBIM 00Pa30M CBSI3bIBATH CYABIO MPU MPUHATUM 1O ITUM BOIPOCAM
COOTBETCTBYIOLIUX PELICHUM.

B cBs13u ¢ 3TUM CyIbs, paHee BBICKA3aBIIMK B XOJI€ MPOW3BOACTBA MO
YTOJIOBHOMY [€J1y CBOE€ MHEHHE II0 MPEAMETY PAaCCMOTPEHHMs, HE HOJDKEH
MPUHUMATh Y4YacTUE B JaJbHEWIIEM IPOU3BOJACTBE MO JIETy B COCTAaBE CyJa
WMHOW MHCTaHIUM, HE3aBUCUMO OT TOTO, OBLJIO JIU OTMEHEHO CYJeOHOE pEelleHUE,
BBIHECEHHOE C €r0 y4acTUEM, YTO B IOJIHOM Mepe OTHOCHUTCS U K CIydasm
y4acTusi CyJbU B Pa3pelieHUHd BOMPOCOB O BO3BPAIICHHM YTOJIOBHOTO Jeia
npokypopy B nopsiake ct. 237 YIIK PO®.

Ucxons n3 nmpaBoBoil no3unuu Koncrturyunmonnoro Cyna Pocculickoi
deneparuu, chopMyJIUPOBAHHOM, B YaCTHOCTH, B OMpEACICHUAX oT 14 utons
2011 r. Ne 1026-O-O, ot 17 wnrons 2014 r. Ne 1611-O, yuactue cyapu B
JanbHEHIIeM MPOU3BOACTBE IO YrOJOBHOMY €Ny IOCIE €ro BO3BPAILCHUS
MPOKYpPOpPY MO OCHOBaHWSM, mpeaycMoTpeHHbiM cT. 237 VIIK P®, moxer
UMETh MECTO, €CIIM TaKO€ pEIIeHUE MPUHUMANIOCh MO0 TEM WM WHBIM
HCKJIIOYUTEILHO MPOLECCyalbHbIM BOMPOCAM, HE KacaloIMMCS CYIIECTBa
paccMaTpUBAEMOT0 JIeJla M HE HaXOIAIIMMCA B MPSAMOM CBSI3H € MOJIEKAIIMMHU
OTPAKEHUIO B TMPUTOBOPE WJIM HHOM MTOTOBOM pEIICHHH BBIBOJAMU O
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dakTHUecKkux 00CTOSATENLCTBAX JIeja, OLICHKE JIOCTOBEPHOCTU U JOCTATOYHOCTU
JI0Ka3aTeNIbCTB, KBATU(UKALIMY JIETHUSI, HAKA3aHUH OCY>KJIEHHOT'O U T.JI.

JIaHHBIE TIOJIOKEHHMSI TIPU MPOU3BOACTBE II0 YTrOJOBHOMY JEIy B
otHomeHuu A. u K. co6mroneHs! He ObLTH.

Kak crnenyet u3 maTepuaioB yrojaoBHOTO Jieja, IEPBOHAYAIBLHO OpraHaMu
npeaBapuTeNbHOTO paccienoBanuss A. w K. OOBHHSIMCE B COBEPIICHHUH
MPECTYIUICHUSA, MPEAYCMOTPEHHOTO Y. 2 CT. 205° VK PD (B penmakuuu
®depnepanbHOro 3akoHa ot 5 Mast 2014 r. Ne 130-D3).

B xome cyaeOHOro cneacTBusi MO JaHHOMY YrOJOBHOMY Iy
MOCKOBCKHI1 OKPYHOI BOEHHBIN cya ompeneneHueM oT 12 centsiops 2017 r.
BO3BpaTUJ €ro Npokypopy B nopsiake n. 1 4. 1 ct. 237 VIIK PO, cocnaBuiucs B
ONpENIEeICHNH Ha TO, YTO NOCKOJbKY HauaBmuecs B 2014 r. mpecryrnHbie
JEUCTBUS  TMOJCYIUMBIX COTJIACHO TMPEIbSIBICHHOMY OOBHHEHUIO ObUIH
mpecedeHsl B IepHOA geiicTBus 4. 2 cr. 205° VK P® (B pemakuuu
®denepanpHoro 3akoHa ot 6 utons 2016 r. No 375-D3), npegycmarpuBaronieit
Oonee CTporoe OCHOBHOE Haka3aHHWE B BHJE JHUIICHUS CBOOOABI, TO
KBAIM(UKALUS OpraHamu ciaeacTBus cojesHHoro A. u K. mo yrosoBHOMy
3aKOHY B paHee JCHCTBOBABIIEH PpENAKIIUMU SBJISICTCS NPENSTCTBUEM JIJIA
pPaccCMOTpEHHUS Jiea CYAOM.

Cyne6Has kosuieruss MOCKOBCKOTO OKPY>KHOTO BOGHHOT'O CyJia, B COCTaB
KOTOPOM BXOJUJI Cyabsi M., pacCMOTPEB YTrOJIOBHOE JEJO MO aneJUISIUOHHBIM
Kanmobam 3amUTHUKOB mojacyauMbix A. u K. Ha ykazaHHoe ompejerneHue,
OCTaBHJIA €ro 0€3 U3MEHEHUS.

Bripaxas coriacue ¢ BhIBOAAMH CyJa NEPBOM MHCTAHUMWHU, CHCIAHHBIMU
OTHOCHUTEJIBHO IOPUANYECKON OLEHKH AeicTBHil A. 1 K. 1 BpeMeHu coBeplIeHuUs
UMM TPECTYIUIEHUS, TO €CTh IO BOINPOCaM, KOTOPBIE SIBISIOTCS MPEIMETOM
JanbHENIIero cye0HOTo pa3oupaTeNibCTBa, Cy/l anelISIIMOHHON WHCTAHIUU B
aneuauoHHoM oripeaesniennn oT 10 oktsiOpst 2017 1. ykaszani, 9To «IOCKOJIBKY
TocJie BHECEHHUS M3MeHeHui 6 uioms 2016 r. B cankumio 4. 2 cr. 205° VK P®
A. un K. npoomKuiay NpoTUBONPABHYIO JEATEIBHOCTD 10 UX 3aJepKaHus 28 u
29 wmaprta 2017 1., COOTBETCTBEHHO, MOATOMY KBAIM(PUKALMS UX JIEUCTBUI
JIOJDKHA OBITh B PEAAKIUM Y. 2 CT. 205° VK P®, nerictBOBaBIIIEH HA MOMEHT UX
3aJIepKaHUs.

[Tocne MOBTOPHOIO MOCTYIUICHHS B CyJ YTrOJOBHOTO Jiejia B OTHOIIEHUU
A. u K. mo koropomy wuX JEWCTBUSI OpraHamMu CJEACTBUS ObUIH
KBaJIU(DUITIPOBAHBI TI0 4. 2 CT. 205° YK PO (B penakiuu denepaabHOro 3aKOHA
ot 6 utoiig 2016 r. Ne 375-®3), cyaps M. puHsI yyacTue B €r0 paCCMOTPEHUU
IO CYILIECTBY B COCTaB€ CyJia IEPBOM MHCTAHIUU.

[To mpuroBopy MOCKOBCKOTO OKpPYXKHOTO BOSHHOTO Ccyja OT 12 nexadps
2017 1. A. u K. ocyxzaensi 110 4. 2 cr. 205° VK P® B ykasannoit pegaxuu. Ipu
TOM CyJ YCTaHOBWJ, 4TO TpectymnHbie nerictBus A. m K. ObutM OKOHYEHBI
28 mapta 2017 1., TO €cTh BO BpeMs IEHUCTBHS Y. 2 CT. 205° YK PD B penaxiuu
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®enepanbHoro 3akoHa ot 6 urons 2016 r. Ne 375-®D3, neiicTBOBaBIlIECH Ha
MOMEHT 3aJ€p>KaHus OCYKICHHBIX.

Takum oOpazoM, B HapymeHue 4. 2 cr. 63 VIIK PO B ee
KOHCTUTYIIMOHHO-TIPABOBOM ~ CMBICJIE Cyabs M., paHee BbICKa3aBUIMI B
IIPOLIECCYAIbHOM PELIEHUHN 10 3aBEPILICHUS PACCMOTPEHHUS YIOJIOBHOTO J€Ena B
otHomieHud A. u K. CBOIO TNO3MIUI0O OTHOCHTEIBHO (PAKTHUYECKUX
OOCTOATENHCTB U FOPUIUIECKON OIICHKHU JACUCTBUN OCYKICHHBIX, B AaIbHEHIIIEM
Y4aCTBOBAJI B PACCMOTPEHUH 3TOr0 Jeja MO CYIIECTBY, 3aBEPIIMBIIEMCS
MOCTaHOBJICHHEM OOBHMHUTEIHHOTO MIPUTOBOPA.

[Ipn Takux paHHBIX NpuroBop B oTHoweHuu A. u K. He mor ObITh
IpU3HaH 3aKOHHBIM, OOOCHOBAaHHBIM, B CBSI3U C Ye€M MPUTOBOp MOCKOBCKOTO
OKpPY>KHOTO BOEHHOro cyjaa B oTHomieHUH A. u K. Obul OTMEHEH, yrojoBHOE
JIeJI0 TIEpeJaHO Ha HOBOE Cyne0HOe pa30MpaTenbCTBO B TOT K€ CyJl CO CTaIuu
CyZeOHOro pa3dupaTenbCcTBa B MTHOM COCTaBE Cy/ia.

Anennayuonnoe onpedenenue
Ne 201-AI1YV18-5

JANCHUIIVINMHAPHASA KOJUIET'UA

49. PemieHue 0 HAJI0KEHUU HA CYIbI0 TMCUMILIMHAPHOTO B3bICKAHMS
He MOKeT OBITh NPUHATO M0 UCTEYECHUH LIECTH MECALEB CO IHS BbISABJICHUS
AUCHUIIMHAPHOIO MNPOCTYNKA, 32 MCKJIKYEHHEM Iepuoja BpPEeMEHHOM
HETPYA0CIOCOOHOCTH, HAXO0XK/IEHHUS ero B OTILyCKe W BpeMeHHU NpPOBeJIeHUs
Cayke0HOH NPOBEPKH, M MO HCTEYEHUHM ABYX JIeT €O JHS COBepLICHUs!
AUCHUNIMHAPHOTO MPOCTYNKA.

[Ipencenarens BepxoBHOTO cyaa pecnyonuku 3 oktsaOps 2017 r.
oOpatuiics B KBAIM(PUKAIMOHHYIO KOJIJIETHIO CyJed C TpeACTaBICHUEM O
MPUBJICYCHUN K JUCHMIUIMHAPDHOM OTBETCTBEHHOCTH B BHJIE€ JOCPOUYHOTO
MpeKpalleHusi NmoJHOMouui cyapu Il. 3a cyliecTBEeHHbIE HapyILICHHST HOPM
MaTepUaIbHOTO U MPOLIECCYAbHOTO MpPaBa.

OTMmeHsAsT pelieHne KBaTM(PUKAIMOHHOW KOJUICTHH CyAell CyObekTa
Poccuiickoit @enepanuu ot 27 okTsaops 2017 T. 0 JOCPOYHOM TPEKpAIICHUH
MOJIHOMOYMMA CyJbU paiioHHOTO cyaa mo xamode Il., JducruniauHapHas
kojuierusi BepxoBHoro Cyna Poccuiickoit ®Denepaniii B CBOEM PEIICHUU
yKazalia ClIeayoliee.

Cratbssmu 118, 120 (u. 1), 121 u 122 Koucturynuu Poccuiickoi
denepanui M KOHKPETUIUPYIOMMX HMX TMojoxkeHusx ct. 1, 4, 5, 15 u 16
denepaibHOTO KOHCTUTYIIMOHHOTO 3akoHa OT 31 mekabpst 1996 r. Ne 1-DK3
«O cynebHou cucreme Poccuiickoit denepanumy onpeaesieH 0coOblii TpaBOBOM
CTaTyC CYJIbH, TPU3BAHHBIM OOECMEUUTh 3alUTy IYOJIMYHBIX HHTEPECOB,
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MPEXKIE BCETO UHTEPECOB MPABOCY/INS, LIETBIO KOTOPOTO SIBIISIETCS 3alUTa MpPaB
U CBOOO/] 4eJIOBEKa U FPaKIaHMHA.

B cuwiny mm. 1-5 cr. 12 3akona Poccuiickoii denepanyi 0T 26 UIOHA
1992 1. Ne 3132-1 «O craryce cyneir B Poccuiickoit @eneparumny (mainee —
3aKoH O cTaTyce Cyzei) 3a COBEpIIEHUE TUCUUILUTMHAPHOTO MPOCTYIKA, TO €CTh
BUHOBHOTO  JedcTBUsl  (0e3AeiicTBHA) TPH  HCIOIHEHUHU  CIYKEOHBIX
00s13aHHOCTEH 100 BO BHECTY>KEOHON NEATEIHHOCTH, B PE3YyJIbTaTEe YETO OBLIH
HapyLIEHBI MOJOXKEHUSI HA3BaHHOTO 3aKOHA M (MJIM) KOJEKCa CYAEMCKON 3TUKH,
YTO IMOBJIEKJIO YMaJ€eHUE aBTOPUTETA CyACOHON BIACTU M MPUYMHEHHE yliepOa
penyTaluu CyIbd, Ha CYyAbI0 MOXET OBITh HAJOKEHO AHCLMIUIMHAPHOE
B3bICKAHHE B BHUJE 3aMEUaHMs, MPEAYNPEKIACHUSA, JOCPOYHOTO NPEKpaLICHUS
MOJTHOMOYHUM CYJIbU.

[Ipy HaANOKEHUM NUCHUIUIMHAPHOTO B3BICKAHUS YUYHUTHIBAIOTCS XapaKTep
JTUCHUTUIMHAPHOTO  TMPOCTYIKAa, OOCTOATENbCTBA U MOCJEACTBUS  €T0
CoBepIlieHus, (popMa BUHBI, TUYHOCTh CY/IbH, COBEPUIUBIIETO JTUCHUTLITUHAPHBIN
MPOCTYIOK, ¥ CTENIEHb HapyIICHUs ACHCTBUSMU (O€3/1eCTBUEM) CYIbH MPaB U
CBOOOJ TpaXk/1aH, PaB U 3aKOHHBIX UHTEPECOB OPTraHU3ALIMIM.

CormacHo 1. 6 cr. 12" 3akoHa o CTaTyce CyJeH pelIeHUEe O HAIOKEHUU Ha
CYJIbIO0 TUCITUTIJIMHAPHOTO B3BICKAHUS HE MOXKET OBITh MPHUHATO MO HUCTECYCHUU
IIECTH MECSALIEB CO JHS BBISBICHUS JUCUUIUIMHAPHOIO TMPOCTYIKa, 32
UCKIIFOUEHHUEM TE€pUOJia BPEMEHHON HETPYIOCIOCOOHOCTH, HAXOXKJIEHUS €ro B
OTIYCKE U BPEMEHU MPOBEJICHUS CITYy>KEOHOM MPOBEPKH, U MO UCTCUCHUH JBYX
JIET CO JHS COBEPIICHUS TUCHUIIIIMHAPHOTO MPOCTYIKA.

Konnerus ormeruna, 4To B pEHICHHH KBAIU(PUKAIMOHHOW KOJIETUU
Cylell  OTCYTCTBYIOT JOCTAaTOYHbIE JAHHbIE, CBUICTEIBCTBYIOIIHE O
HEO0OXOMMOCTHU JJOCPOUYHOTO MPEKpaIIeHUs] ToJIHOMOYUi cyabu I1.

B cynebnoMm 3acemanuu mpeAcTaBUTENb KBaTU(UKAIIMOHHOW KOJUIETUU
Cylled TOSICHWI, YTO TPH TMPUHSATUU PEIIeHUsS KBATM(PUKAIMOHHAS KOJUICTHUS
CyZeil He uccieaoBaia U He 00Cyxaalia BOIPOC O CPpoKax MPHUBJICUEHUS CYIbU K
JTVCHUIUTMHAPHOU OTBETCTBEHHOCTH.

Mexnay TeM U3 MPEACTaBICHHBIX B JIMCUUIIMHAPHYIO KOJUIETHIO
MaTepUaioB yCMATPUBACTCS, YTO CPOKU MPUBJICUYEHHUS K JIUCIHUIUTMHAPHOM
OTBETCTBEHHOCTH 3a JIONYIIEHHbIE cynbei 1. HapylieHuss HopM MaTepUaIbHOTO
U TPOLECCYATIbHOTO 3aKOHA MO HEKOTOPHIM YTOJIOBHBIM U TPAXKIAAHCKUM JEJIaM
UCTEKJIH.

Tak, Mo yrojsoBHOMY ey B OTHOIIEHHH OCYXAEHHOro T. UCTEKIM ABa
rojJia co AHSI COBEPUIEHUS CYJbeU TUCIUIUIMHAPHOTO MPOCTYIIKA.

[To rpaxxganckum nenam no ucky K. k 6aHKy 0 mpU3HaHUM JOToBopa 00
WIIOTEKE HEACUCTBUTENBHBIM, N0 MCKy X. K /. m K. 0 mpusHanum ngorosopa
JTapeHusl 3eMEeNbHOTO Y4YacTKa HUYTOXKHOW CHENIKOW, MO0 HMCKy OaHka K A. 0
B3bICKAHUU 33/I0JDKEHHOCTH 110 KPEAUTHOMY JIOTOBOPY CyneOHOM KOJIIeTueH mo
TPOKIAHCKUM JIeJlaM BEPXOBHOTO Cy/Ja PECIyOJIMKH BBIHECEHBI YaCTHHIE
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OTIpEeJIeNICHHs B OTHOIIEHUU Cy b [1., KOMUM KOTOPBIX ObLIN HAINIPaBIEHBI B TOM
qucyIe ¥ IpeceaaTeNi0 BEpXOBHOIO cyia pecrnyonuku 3 uroHs 2016 1., 18 utons
2016 1. u 6 centsa0ps 2016 1. COOTBETCTBEHHO ISl CBEJICHUSI M TIPUHATHUS MED.

IIo rpaxmanckomy pemy mo ucky X. k JI. o mpusHanum mpasa
COOCTBEHHOCTH Ha 3€MEJIbHBbIA YYacTOK KOMNMS YacTHOIO OIpeaeSICHUs
CyIeOHON KOJIJIETMH MO TPAXKIaHCKUM JellaM BEPXOBHOTO CyAa PECIyOJIUKH
14 nexabps 2016 r. ObTa HampaBJIeHA MPEACENATETIO Cy/NeOHON KOJIJIETUH IO
IPAKIAHCKUM JIETIaM.

Takum oOpa3zoM, JIMCHUIIIMHAPHON KOJUIETUEN YCTAHOBIIEHO, UTO aBTOPY
IPEACTABICHUS] OBUIO W3BECTHO O JONYIICHHBIX HapyleHusax cyaeeid I1. B
2016 romy, ogHako OH OOpaTWiCS B KBAIM(PUKAIMOHHYIO KOJUIETHIO CyJlen
TobKO 3 OkTsiOpst 2017 1., TO €CTh MO UCTEYCHHUM IIECTH MECALEB CO JIHS
BBISIBJICHUS JUCHUIUIMHAPHOTO MPOCTYIKA.

JlucuuIuinHapHasi KOJUIETHUsSI OTMETHIIA TAKXKe, YTO JOMYIIEHHOE CYyIbeil
HapyllIeHUE TailHbl COBEIIAHUS CYJIE€W MO YroJOBHOMY ey B OTHoueHuu ['.;
HECOONIIOICHHE Cy/AbEH CpPOKOB Ha3HAa4eHHs] CYJIeOHOro 3acelaHus II0
YTOJOBHBIM JiesiaM B oTHoueHuu K. mu M.; paccMOTpeHHe TpaxAaHCKOTo Jeia
no ucky B. k JI. o npu3HaHuy 3aBelIaHus HEJACUCTBUTENBHBIM B Te€UEeHUE OoJee
YeM IMOJYyTOpa JIET NPABWIBHO PACLEHEHbl KBaIU(UKAIMOHHOW KOJIJIETHeH
CyJAel KaK NUCUUTUIMHAPHBIN MTPOCTYIIOK.

OpHako ¢ y4yeToM 3HAUUTEIBHOTO YMEHBIIEHHS 00beMa (PaKTUYECKUX
O0CTOSITENBCTB,  NMPU3HAHHBIX  KBAIM(DUKAUMOHHOW  KOJUIETHEH  CyJleu
JTUCHUIUIMHAPHBIM MPOCTYNKOM, C YY4€TOM JaHHbIX O JmuHoctu Il., xoTopas
paHee He NMPUBJIEKANACh K AUCHUILIMHAPHONM OTBETCTBEHHOCTHU, MOJOXKUTEIBHO
XapaKTepU3yeTcss MpeacenareleM paloHHOIO CyAa, HAJIOKEHHOE Ha Hee
JUCHUILUIMHAPHOE B3bICKAHUE HENB3S IPU3HATH COPA3MEPHBIM JOMYIICHHBIM €10
HapyIlIEeHUsIM 3aKOHA MPU PACCMOTPEHUH YTOJIOBHBIX U TPAKIAHCKUX JEI.

Pewenue Ne JIK17-80

PA3BACHEHUA 110 BOITPOCAM,
BO3HUKAIOIIUM B CYJJEBHOM NPAKTUKE

Bonpocwt npumenenusn Kooekca 006 admunucmpamugnvlx npagoHapyuieHusxX
Poccuiickon Dedepayuu

BOITPOC 1. O06s3an M cyabsi cyaa oOumeid HOPUCAUKINH,
apOMTpaKHbIH CyJd NPH HA3HAYEHMH AJAMHMHHMCTPATHBHOIO HAKA3aHHUS B
BUAe KOHpHCKAaUM B TOM CcJIy4yae, KOrJa oOpyaHe COBepLICHUS WIH
npeaMeT aAMUHUCTPATHBHOIO NMPABOHAPYLIEHUSI B 00JIACTH TaMOKEHHOT'0
Jeja  AABJAETCHA KYJbTYPHOH WEHHOCTHIO, B PE30JIOTHBHON 4YacTH
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IOCTAHOBJICHUA MO Jedy 00 aIMHHHUCTPATHBHOM IIPAaBOHAPYLICHHH,
peleHus 10 JeJIy O NPUBJICYeHUH K A/AMMHUCTPATUBHON OTBETCTBEHHOCTH
yKa3aTb Ha TO, 4YTO OOpalleHHe COOTBETCTBYIOIIEI0 HMYILECTBA
Npou3BOAMTCHA B coOcrBeHHOCTH Poccmiickon Pegepanum wWid B
co0cTBeHHOCTH cy0ObekTa Poccuiickoii ®enepanun?

OTBET. B ciyyae HapymeHuss pPOCCHMCKMMHU U MHOCTPAHHBIMH JIMLIAMU
nmpaBui BbiBO3a U3 Poccuiickorn dDenepanuyu U BBO3a Ha €€ TEPPUTOPHUIO
KyJbTYPHBIX LIEHHOCTEH B OTHOIICHHHM TAaKUX JIMI BO3MOXXHO IPUMEHEHHE
peayCMOTpEeHHOTro caHKiusiMu ctatei 1i1. 16 KoAIl PO («AaMuHucTpaTUBHBIC
IpaBoOHapylleHus: B 00JacTH TamoxeHHoro nena (HapymeHuss TamoKeHHBIX
paBui)») aIMUHUCTPATUBHOTO HAaKa3aHUsS B BUJIE KOH(GUCKAIMHU KYJIbTYpPHBIX
LEHHOCTEH KakK Opyausi COBEpIICHHs JHUOO IpeaMera aJIMUHUCTPATUBHOTO
IIPaBOHAPYILICHUS.

B cuiy 4. 1 c1. 3.7 KoAIl P® konduckanueir opyausi CoOBepiieHUs UIu
IpeaMeTa aAMUHUCTPATUBHOTO IPABOHAPYIICHUS SBIISIETCS NPUHYIUTEIBHOE
O0e3Bo3Me3qHOe  oOpamieHue B ¢eaepalbHyl0 COOCTBEHHOCTh WM B
coOCTBEHHOCTh cyObekTa Poccuiickoit ®enepannivi HE HU3BATHIX U3 000pOTa
Bemienl. Konduckanust Ha3Ha4aeTcs CyIbeil.

N3 ykazanHon Hopmbl KOAIl P® cnemyer, 4Tto mnpu Ha3HAYECHUH
aJIMUHUCTPATUBHOTO HaKa3aHUs B BUAE KOH(UCKAIIMU OPYAHs COBEPILICHUS WU
npeaMeTa aJMUHUCTPATUBHOIO MPaBOHAPYIIEHUS CYJlbs B IOCTAHOBJICHUU IO
neny o0 aIMUHUCTPATUBHOM IMPAaBOHAPYUIEHUHU, apOUTPaKHBIN CyJ MO JEIy O
IIPUBJICYCHUH K aJMUHHUCTPATUBHOM OTBETCTBEHHOCTH JOJDKHBI Pa3peIINTh
BOIIPOC O TOM, B coOCTBeHHOCTh Poccuiickoit deneparuu 1mb0 B
cOOCTBEHHOCTh  cyObekTa Poccuiickoit ®Depepanuu  Oyaer  oOpaieHa
KoH(pUCKyemas Bellb.

[Tonoxenue 4. 1 ct. 3.7 KoAlIl P® pacnpocTpansiercs U Ha Opyaus
COBEpPIIECHHS WM  INPEAMEThl  aJIMHHHMCTPATHBHOIO  MPABOHAPYIICHHS,
SBJISIOIIMECS KYJIbTYPHBIMU LIEHHOCTSMHM, MOJi KOTOPHIMU MOHUMAIOTCS, B TOM
Yyucle TPOU3BEACHUS KYJIbTYpbl U HMCKYCCTBA, pe€3yJbTaThl HAy4YHBIX
UCCJIEIOBAHUM KYJIbTYpPHOU AESATEIBHOCTH, UMEIOIIHUE HCTOPUKO-KYJIBTYPHYIO
3HAYMMOCTh TPEIMEThl U YHHUKAJIbHbIE B HMCTOPUKO-KYJIHTYPHOM OTHOIICHHUH
00bekThI (cT. 3 OcHOB 3akoHOAaTeIbCcTBa Poccuiickoit deaepariuu o KyabType,
yTBepkJieHHbIX BepxoBubiM CoBetoMm Poccuiickoit ®enepanuu 9 okTsa0ps
1992 1. Ne 3612-1).

[IpaBoBOE peEryiavMpoBaHHe, B YacCTHOCTH IOpAJIKAa PAaCHOPSIKEHUS
HAallMOHAJIBHBIM KYJIBTYPHBIM JaOcTOssHMEM Poccuiickon denepannu, a TakxKe
BBIBO3a M BB03a KYJbTYPHBIX LIEHHOCTEHd OTHOCUTCA K TIOJHOMOYHSAM
(benepanbHBIX OPraHOB TOCYAapCTBEHHOW BJIACTH B 00JaCTH KyJIbTyphl (cT. 37
OCHOB 3aKOHOJATENBCTBA O KYJIBTYpPE).
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Cormacio n. 2 cr. 37 («MctpeboBaHue KyJIbTYpPHBIX LIEHHOCTEH W3
HE3aKOHHOTO BJIAQJICHHS U Iepefada KyJIbTYpPHBIX LEHHOCTEH, OOpalleHHBIX B
COOCTBEHHOCTh TocyaapcTBa») 3akoHa Poccuiickoit ®enepanuu ot 15 anpens
1993 1. Ne 4804-1 «O BbIBO3€ M BBO3€ KYJbTYPHBIX LEHHOCTEN» (B peIaKLHMU
®enepanpHoro 3akoHa oT 28 gnekaOps 2017 r. Ne 435-03) kynbTypHBIE
LEHHOCTH, B TOM YHUCJI€ PEIUTHO3HOr0 Ha3HAYEHUs, OOpAILEHHbIE B CYyJeOHOM
NOpsJIKE B COOCTBEHHOCTh IOCYIapCTBA, NOJIEXKAT Nepeadye YIoTHOMOYEHHBIM
OpraHoM B  TOCYJApCTBEHHbIE WM  MYHHUIMOAIbHBIE  OpraHu3allui,
OCYUIECTBJISIIOIIME TIOCTOSHHOE XpPAaHEHHWE KYyJIbTYPHBIX LEHHOCTEH, WU
penurnosHele  opranmszanuu  Poccuiickon = ®depepaumu B MOpPSAIKE,
YTBEPKJICHHOM YIIOJTHOMOYEHHBIM OPTaHOM.

B cootBerctBuu ¢ 4. 1.1 cr. 32.4 KoAIl P® mnocraHoBieHUE CyAbU O
KOH(QUCKALMM BEUIM, SBUBILEHCS OpYJIUEM COBEpLICHHUS WIM MPEAMETOM
aJIMUHHCTPATUBHOTO IpPAaBOHApPYIIEHHUS B O00JIAaCTH TaMOXXEHHOIO Jiefia,
OTBETCTBEHHOCTbh 3a KOTOpOE€ IPENyCMOTpeHa Il. 16 yKa3aHHOrO KoJeKca,
UCITOJIHSIETCSI TaMOKEHHBIM OPraHOM, OCYLIECTBHUBIIMM H3BATHE YKAa3aHHOM
BEIlM, IIyTEM €€ INepeAauyd opraHy (OpraHu3aluu), YIOJIHOMOUYEHHOMY
(ynmomnomoueHHoit)  IlpaButensctBoM  Poccuiickoit ~ ®enepauuu  Ha
pacropsikeHUe TOBapaMu, OOpallleHHBIMH B (eJepaibHyl0 COOCTBEHHOCTH, B
nopsiake, ycraHoBiieHHOM [IpaButensctBoM Poccuiickoit denepannn.

Hcxons u3 yKka3HbIX HOPM 3aKOHOB MPU HA3HAYEHUU aIMUHUCTPATUBHOTO
HaKa3aHUs B BUJIE€ KOHPUCKALIMK B TOM Cy4yae, KOrJa OpyAue COBEPILICHUS WM
peIMeT aMUHUCTPATUBHOTO MPAaBOHAPYILIEHUS B 00JIaCTH TaMOKEHHOIO JeJa
SBIISIETCS KYJNbTYPHOH II€HHOCTBIO, CyIbs IO J€ly 00 aJIMUHUCTPAaTUBHOM
IpaBOHApYUIEHUH, apOUTpaXkHbII Cyd 1O Jely O [PHUBJICYEHUH K
aMUHUCTPATUBHOW OTBETCTBEHHOCTH JIOJDKHBI B  PE30JIOTHBHOM YacTH
IIOCTAHOBJICHUS, pEIIEHUS yKa3aTh Ha OOpalleHHEe COOTBETCTBYIOIIETO
uMyIecTBa B coOCTBeHHOCTh Poccutickoit Denepanuu.

B ciydae OTCyTCTBHSI B TOCTAHOBJIEHUM CyAbM O HA3HAYCHHH
aJIMUHUCTPATUBHOTO HAKa3aHUsl, pEUICHUH apOUTPAXKHOTO Cy/a O MPUBJICUECHUN
K aJMUHUCTPATUBHON OTBETCTBEHHOCTH TAaKOT'O YKa3aHUs OpraH, JOJKHOCTHOE
JIMLO, MPUBOSIINE YKa3aHHOE TTOCTAHOBJIEHNE B UCIIOJIHEHUE, a TAKXKE JIMLO, B
OTHOUIEHUH KOTOPOr0 OHO ObUIO BBIHECEHO, BIPABE Ha OCHOBaHUU 4. 3 cT. 31.4
KoAIl P®, cr. 179 AIIK P® oOpatuthcs K Cylbe, B apOUTPaKHBIN CYyi,
BBIHECIINE YKa3aHHBIE [TOCTAHOBJICHHE, PEIICHHUE C 3a8BJIICHUEM O PA3bICHEHUU
croco0a ¥ MopsiJiKa €ro UCIIOIHEHUs], C 3asBJIEHUEM O Pa3bSICHEHUH PELICHUS.

BOITPOC 2. Bupage Jin npejaceaare/ib, €ro 3aMecTUTEb JIU00 CyAbsi
BBILIECTOSIIIET0 CyAa MNPH PACCMOTPEHHMH XKajao00bl (IMpoTecra) Ha
NOCTAHOBJIEHHE MO0 ey 00 aJIMUHHUCTPATHBHOM INPABOHAPYUICHUH,
BbIHECEHHOE MHMPOBBIM CyAbell, OTMEHHTh TaKOe MOCTAHOBJICHHE,



129

HANPaBUB /€0 00 AJMHUHHUCTPATHBHOM TMPABOHAPYUIEHMH HA HOBOE
paccMoTpeHne MUPOBOMY Cy/Abe IPYroro cyaedHoro yuacrxka?

OTBET. Ilo oOmemy mnpaBuiy, mpexycMoTpeHHoMy 4. 1 cT. 29.5
KoAIl P®, neno 006 aaiMUHUCTPATUBHOM IPABOHAPYUIEHUH PaCCMaTPUBACTCS
10 MECTY €TI0 COBEPIICHUS.

[Ipeacenarens paliOHHOTO CyAa B IEISX OOECTCUYCHHS] PaBHOMEPHOCTH
Harpy3ku Ha MHPOBBIX CyJ€ll B cllydae, €ClM Harpy3ka Ha MHUPOBOTO CY/AbIO
MPEBBIIAET CPEAHIO HArpy3Ky Ha MHPOBOTO CYJIbIO IO CyA€OHOMY paioHy,
BIIPABE MOTHMBUPOBAHHBIM PACMOpPsHKEHUEM MEpPeaaTh B TOM YHCIIE YacTh Je] 00
aAMUHUCTPATUBHBIX MPABOHAPYUICHUSX, MOCTYNUBIIMX K MHUPOBOMY CYIbE
OJIHOTO Cy/IeOHOTO y4acTKa, MUPOBOMY CYbE APYroro CyJaeOHOro ydyactka Toro
e cyneOHoro paiona (1. 6 ct. 4 deaepanbHOro 3akoHa ot 17 aexadbps 1998 r.
No 188-®3 «O mupoBbIX cyawbix B Poccuiickoit deaepanun» B peaakiuu
denepanpHOro 3aKoHa oT 5 anpest 2016 . Ne 103-D3).

[IpousBosibHOE M3MEHEHUE MPeayCMOTpeHHBIX 4. 1 cT. 29.5 KoAll P®
MpaBWI TEPPUTOPUATIBHON MOJIBEIOMCTBEHHOCTU CBUACTEILCTBYET O TOM, YTO
hi (N () 00 aIMAHUCTPATUBHOM MIPaBOHAPYIIICHUHU paccMOTpPEHO
HEYIOJTHOMOUYEHHBIM CYJbEH.

HUcxons n3 B3aumMocBa3aHHBIX MOJIOKEeHUN 11. 4 4. 1 cT. 30.7 KoAIl PO u
m. 3 4. 2 ct. 30.17 KoAIl P® cnenyer, 4To mpu pPacCMOTPEHUU KAIOOBI
(mpotecta) HaA  MOCTAHOBJICHHME MO  Jely 00  aaIMUHHCTPATHBHOM
IIpaBOHAPYIIEHUH, PEUICHUS IO pe3yJbTaTaM PacCMOTPEHUs kano0 (IPOTECTOB)
BO3BpAIllEHUE JIeJla HA HOBOE PACCMOTPEHUE BO3MOXKHO JIHMIIb TOMY CYOBEKTY
aAMUHUCTPATUBHON IOPUCIUKIUU, KOTOPBIA SBJISIETCS YHOJHOMOYEHHBIM Ha
pPaccCMOTpPEHHE KOHKPETHOTO Jiejia 00 aJIMUHUCTPATUBHOM MTPaBOHAPYIIICHUH.

[Tpu sToM B cT. 29.2 KoAll P® ycraHoBiIeH nepeueHb 0OCTOATENLCTB,
HCKITIOYAIONINX BO3MOXXHOCTh PAacCCMOTPEHHsSI Jeia 00 aIMUHUCTPATUBHOM
MPABOHAPYIIEHUU CYAbEH, YJIEHOM KOJUIETMAJIbHOIO OpraHa, JOJKHOCTHBIM
JIUIIOM, K YUCITYy KOTOPBIX HE OTHECEH (haKT MPEIbIAYIIEeTr0 Y4acTUusl TUX JIMUI] B
PacCMOTPEHUH TOTO K€ Jiena.

Takum  oGpazom, npejceaaTeab, €ro 3aMeCTUTEIb WIA CYAbs
BBIIIECTOSIIIETO CyJla MPU PACCMOTPEHUM >KaJloOBI (MPOTECTa) Kak Ha HE
BCTYIIUBIIIEE, TAK U HA BCTYIUBIIECE B 3aKOHHYIO CHIJTY TTOCTAHOBJICHHE IO JCITY
00 aIMUHHMCTPATUBHOM IPaBOHAPYIIICHUH, BBIHECEHHOE MHUPOBBIM CYIbEH ¢
coOJII0ICHUEM TTPABWII TEPPUTOPHUATHLHOM MOIBEJOMCTBEHHOCTH, OTMEHUB TaKOE
MOCTAaHOBJICHWE, HE BIIpaBE HAMNpPaBUTh JEJIO 00 aAMUHUCTPATUBHOM
MPAaBOHAPYIIEHUM HA HOBOE pACCMOTPEHHE MHUPOBOMY CYABE JIPYroro
CyZIeOHOTO y4acTKa, MOCKOJIbKY MHOE CBUIETEIHCTBYET O PACCMOTPECHUHU Jeiia
00 aJMUHUCTPATUBHOM MPABOHAPYIICHUH HEYITOJTHOMOYCHHBIM CYIbEH.
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WH®OPMAILMS JJIS1 CBEJIEHUS

Jlo cBegeHusi cyxaei AoBoAWTCS WH(GOpPMAlKMs O TOM, YTO Ha IOpTaje
denepanbHO  HOTapUadbHOW TAadaThl Hadyal (QYHKIMOHUPOBATH PEECTp
OTKPBITBIX HACJIEJICTBEHHBIX Jie1 (aanee — PeecTp), MO3BOJISAIONINI ONEPATUBHO
B aBTOMATU3UPOBAHHOM PEXUME NOJYYUTh CBEACHUS O HOTAPUYCE, OTKPBIBILIEM
HACJIEICTBEHHOE JIEIO.

Peectp pa3memieH B HH(OPMALMOHHO-TEIEKOMMYHUKAIIMOHHON CETU
«MuTepueT» no aapecy https://notariat.ru/ru-ru/help/probate-cases/.

[Touck ocymiecTBisieTCs MOCPEACTBOM BBEACHMS (aMWINK, HMEHH,
OTYECTBA HACJIEAOJATEN, @ TAKXKE €ro JaThl POKICHUSA U JaTbl CMEPTH, €CIIU
OHM W3BECTHBL. lIpuM BBOAE yKAa3aHHBIX [AaHHBIX CHCTEMa BBLAACT OTBET,
coJiep Kalnii (paMUIINIO, UMs, OTYECTBO COOTBETCTBYIOILIETO HOTApUyca U aJpec
€ro HOTapUaJbHON KOHTOPBI.

VYkazaHHbII HMHQOPMALMOHHBIM pECypc MOKET ObITh HCIOJb30BaH B
NEeATEIbHOCTH CYIOB IS MOMCKAa HEOOXOMMMBIX JTaHHBIX JUISl OCYIECTBIICHUS
IIPaBOCYIUSI.

HNPAKTUKA MEKAYHAPOJAHBIX TJOI'OBOPHbBIX OPI'AHOB

B cuny nynkra 10 mnocranoBnenus Ilmenyma Bepxosnoro Cyna
Poccuiickoit @eaepaunn ot 10 okTs10ps 2003 1. No 5 «O nmpuMeHeHuu cynamu
oOIIeH FOPUCTUKIINKI OOMIENPU3HAHHBIX MPUHIIMIIOB U HOPM MEXTYHAPOIHOTO
IpaBa U MEXAYHapOJIHBIX T0roBopoB Poccuiickonn denepanum» «TOIKOBaHUE
MEXIYHApOJHOIO JOTOBOpPAa JOJDKHO OCYLIECTBIATHCSA B COOTBETCTBUM C
BeHckoll KOHBEHIIMEN O MpaBe MEXIYHAPOIHBIX JOTOBOPOB OT 23 Masa 1969 r.
(pazmen 3; crateu 3-33). CornacHo myHKTY «b» dactu 3 crateu 31 BeHnckoi
KOHBEHIIMM IpU TOJIKOBAaHMM MEXIYHApPOJHOIO JOrOBOpa Hapsigy C €ro
KOHTEKCTOM JIOJDKHA YYUTBHIBATHCS TMOCJEAYIOlas MpPaKTUKAa TMPUMEHEHUS
JIOTOBOPA, KOTOpasi YCTaHABIIMBAET COTJIAIICHUE YYACTHUKOB OTHOCUTENIBHO €r0
TOJIKOBAHUS».

[IpakTnka  MeEXIYHAPOIHBIX (MEeXrocy1apCTBEHHBIX) OpraHoB,
KOHTPOJIMPYIOIIUX MCIOJIHEHUE TOCYyAapCTBaMH MEXIyHApOIHO-TIPABOBBIX
o0si3aTeNIbcTB B cepe 3allUThl TMpaB M CBOOOJ UEJIOBEKa, KOTOpbHIC
MPe1yCMaTPUBAIOTCS B MEXKIYHAPOIHOM JOTOBOPE, YCTAHABIMBAET COTJIAIICHHUE
YYaCTHHKOB TaKOI'0 JJOrOBOpPA B OTHOLLEHUHU €r0 MPUMEHEHUS.

B nemsax sddexTuBHONM 3ammTel mMpaB M CBOOOA UYeNOBEKa CyAam
HEOOXOJMMO MPHU PACCMOTPEHUN aIMUHUCTPATUBHBIX, TIPAXAAHCKUX €M, e
[0 Pa3pelICHUI0 SKOHOMUYECKUX CIIOPOB, YTOJIOBHBIX M MHBIX JI€Jl YUUTHIBATH
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IIPAaBOBLIC IIO3UIINH, C(i)OpMYJIHpOBaHHLIG MCIKTOCYIapCTBCHHBIMU
AOTOBOPHBIMH OpraHaMHu.

B cghepe aomunucmpamugno-npaseogvix omuouienuil
IIpaso na sxncusno
IIpakTuka EBponeiickoro Cyaa mo npaBam 4eji0BeKka

[Tocranornenune Epponeiickoro Cyaa mo mpasam qenoBeka' 1o Kamobe
Ne 59705/12 «Cepzeesa u Ilponemapckas npomueé Poccuu» (BblHECEHO U
BCTynuiio B cuity 13 uroHs 2017 r.), KOTOPBIM YCTAaHOBJIEHO HAPYUIEHUE CTAaThbU
2 KoHBeHIMU O 3allIMTe MpaB yejoBeKa M OCHOBHBIX CBO0O OT 4 HOsOps 1950
r? B CBS3H C HCBBIIONHCHHEM POCCHIICKIMH BIACTSMH IO3HTHBHBIX
0053aTENILCTB MO 00ECIICUCHUIO MpaBa Ha *KU3Hb POJICTBEHHUKOB 3asBUTENICH,
KoTopele cTpagai or BUY wu comepxkanuch B YUPEKICHHUSIX YrOJIOBHO-
WCIIOJTHUTEIIHON CUCTEMBI.

3asBuTEnM, KOTOpble OoOpatuinuck B EBpomneiickuit Cyn OT MMEHM HX
YyMEpPUIMX POJICTBEHHUKOB, JKaJOBaJUCh HAa OCHOBaHMM cTated 2 u 3
KoHBeHIIUM, 4TO BJIACTH HE MPEIOCTABWIM UX POJICTBEHHUKAM HAJJICKAIIYIO
MEIIUIIMHCKYIO TOMOIIb B YCIOBHUSX COAEpKaHUS TOJA CTpaxed U, TaKUM
00pa3oM, HECYT OTBETCTBEHHOCTb 33 UX CMEPTh.

EBponerickuii Cyn ormeTusn, 4To «...Biactm He mpencraBwin Kakux-
aM00 MEIUIIMHCKUX 3aKII0YeHU B OTHOIICHHMM KauyecTBa MEIUIIMHCKOMN
TTOMOIIIH, OKa3bIBAEMOU [poACTBEHHUKAM 3asiBUTENCH . ..[3asBUTEINH
MPEACTaBIWIM CyAy DKCIEPTHOE 3aKIIOYEHHUE...B KOTOPOM OBLIM YKa3aHbI
HEKOTOpBIE HApYILICHHUS] B JICUEHUM [MX]| POJICTBEHHUKOB...M HECOOTBETCTBHE
JICYCHHS] MEUIIMHCKUM MOTPEOHOCTSIM MAIMEHTOBY (ITyHKT 46 MOCTAaHOBJICHMUS)

[Tocne THIATENBHOTO PACCMOTPEHUSI JIOKYMEHTOB, TIPEICTABICHHBIX
ctopoHamu, EBponeiickuii Cyn OTMETWI TpU TJIABHBIX HENOCTAaTKa B
MEIUIMHCKOW MOMOIIM, OKA3aHHOM POJACTBEHHUKAM 3asIBUTENECH: «[B]O-TIEPBHIX,
BJIACTH HE YJIOCTOBEPUIIUCH, YTO JIMIIA, COACPKALIUECS MO/ CTPAXKEH, pEryIsIpHO
MPOXOJIUIM OCMOTp Yy Bpada-uH(EKIHOHUCTA...Bo-BTOpHIX, BIaCTU HE
OpPraHU30BBIBAIIN PETYJIIPHOE MPOBEACHUE HMMYHOJOTMYECKOTO aHaIN3a KPOBU
3aKJTIOYCHHBIX...B-TpeTbUX  [pOJACTBEHHUKH 3asBUTEICH]| HE MPOXOAMIH
BAAPT3, SIBJISIIONIYIOCS. OCHOBHBIM dJieMeHTOM JiedeHuss BUY-undexummy»
(myHKT 50 mocTaHOBIEHUS).

EBponeiickuii Cyn npunien K BBIBOAY O TOM, YTO «...HAallMOHAJIbHBIE
BJIACTU HE coOmomanu TpeOoBanus crtathu 2 KoHBeHuu, He oOecreuuB

! Nanee Taxxe — EBpomneiickuii Cyn, Cyir.
2 Jlanee Taxxe — KoHBeHLus.
* BBICOKOAKTHBHASI aHTHPETPOBUPYCHAS TEPAITHSL.
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HEOOXOJMMBIA YPOBEHb OXPaHBl KU3HU POJICTBEHHUKOB 3asSBUTEIHHUID
(myHKT 51 MocTaHOBJICHUS).

Bonpocul eviosopenus
IIpakTuka noropopusix opranos OOH

KoMHTeT 10 npaBaM ueJoBeKa’
CooOpaxennss Komutera no npasam 4denoBeka ot 28 utonst 2017 r. mo
neny Xubaka Cauoa Xawu npomus [Januu (coodmenue Ne 2470/2014).

Tema coobwenus. nenopramus B Mranuro.

Bonpoc cywecmsa. OecdeoBedYHOEC W YHIDKAIOIIEE JIOCTOMHCTBO
obOpareHue.

IIpaBoBbie mno3unuu Komurera: Komwurer ccputaeTca Ha CBOE
[3]ameuanue oOmero mopsiaka Ne 3 15, B KOTOPOM OH YIIOMHHAET 0053aTEIbCTBO
roCyapCTB-y4aCTHUKOB HE DKCTPAAUPOBATh, HE JIENOPTUPOBATh, HE BBICHLUIATH
1 HE BBIJIBOPATH KAKUM-JIMOO MHBIM 00pa30M JIUIIO CO CBOEH TEPPUTOPHH, KOT 1A
HMEIOTCSI CEPhE3HbIE OCHOBAaHMS I0JlaraTh, 4YTO CYIIECTBYET peajbHas
OMAaCHOCTh MPUYMHEHMS  HEMOINPaBUMOIO0 Bpeda, TaKOro Kak Bpel,
MPEyCMOTPEHHBIN B cTaThe 7 [MEXIyHApOJHOrO MakTa O TPaXXKJaHCKUX M
MTOJIMTHYCCKHUX npaBax]6, 3amnpenraoned  KeCTOKHue, OSCUYCIIOBEYHBIC WIIH
YHIKAIOIIUE JTOCTOMHCTBO BHUIBI OOparmieHus. KomMuTer...ykaszayl, 4ro Takas
OMAaCHOCTh JIOJDKHA OBITh JIMYHOW M JIOCTATOYHO PealbHOM JJIi TOro, YTOOBI
CIIY)KUTh OCHOBAHHWEM JJIsl YCTAHOBJICHUS HAJIWYMUsSl OMACHOCTH MNPUUYUHEHUS
HEMOMPaBUMOTO Bpez[a7. Komurer...o0pamaeT BHUMaHu€ Ha CBOU paHEe
MPUHATHIC PEIICHUS, COrJIaCHO KOTOPHIM HEOOXOAMMO TpHUIaBaTh BECOMOE
3HAYEHHE OLICHKE, MPOU3BEIACHHOM TOCYJIapCTBOM-YYaCTHUKOM, M 4YTO, KakK
MpaBWJIO, HMMEHHO OpraHbl TOCYJIapCTB — Yy4YacTHUKOB [lakTa JOJKHBI
paccMaTpuBaTh U OIEHUBATh (DAKTHI M J10KA3aTEJIbCTBA B LIENSAX OMPEICIICHUS

* KomuTer mo mpaBaM denoBeKa IeiiCTBYeT Ha OCHOBAHMM MEKIyHAPOIHOTO MaKTa O
FpaXAAHCKUX W TOJUTHYECKUX TMpaBax oOT 16 nekalOps 1966 r. u @akynbTaTUBHOTO
nporokosa K ykazaHHomy Ilakty. Poccuiickas ®enepauus sBIS€TCS YYaCTHUKOM 3THX
MEXIYHapOJHBIX JIOTOBOPOB M B KayecTBe rocynaapcrsa - mnpojoikatens Corosza CCP
npu3Haér kommereHuuioo Komurera monydaTh M paccMaTpuBaTh COOOIICHUS —JIUIL,
HaXOJAIINUXCS MOJ €€ IOPUCAUKINEHN, KOTOPhIE YTBEPKAAIOT, YTO OHU SIBIISIOTCA JKEPTBAMHU
HapyleHus rnonoxxenni [lakra.

> CM. 3aMmeuanme 06mIETO nopsnka Ne 31 (2004 rom) Komurtera o xapakrepe oOIMIero
IOPUAMYECKOT0 0053aTeIbCTBA, HaJlaraéMoro Ha rocynapcTa — yuactHuky [lakra, myHkr 12.
6 Hanee — ITakr.

" Cm. cooGmennst Ne 2007/2010, X. npomus Januu, CooOpakeHUs, IPUHATBIE 26 MapTa
2014 r., mynkt 9.2; Ne 692/1996, A.P. /. npomue Ascmpanuu, CooOpakeHus, TPUHSITHIE
28 mtonsa 1997 r., nmyHKT 6.6; 1 Ne 1833/2008, X. npomus [lleeyuu, CooOpakeHHsI, TPUHATHIC
1 Host6ps 2011 r., mynkr 5.18.



133

" 8

HAJINYMS TAaKOW yTPO3bl , €CIIU TOJNBKO HEe OyJIeT YCTAaHOBJICHO, YTO TaKas OLICHKA

HOCWJIa SIBHO IIPOM3BOJIbHBIM XapakTep WM Oblla paBHO3HauHA OTKa3zy B
9 N

npaBocyaun (IyHKT 9.3 CooOpakeHHid).

Komurer HamomMuHaeT o TOM, YTO TOCYAAapCTBAM-YYaCTHUKAM CIEIYyET
IpU PacCMOTPEHUM BO3PAKEHUI OTHOCUTEIBHO PEUICHUH O BBICBUIKE JIHI] CO
CBOCH TEpPUTOPUU YJIEIATh JOCTaTOYHOE BHHUMAHHME pPEATbHOMY PHCKY,
KOTOPOMY STH JIMIA MOTYT JIHYHO TOABEPIHYTHCS B CIy4ae JCHOPTAIIHH
B gactHOCTH, OlLIEHKa TOTO, MOTYT JIM JIEOPTUPOBAHHBIC JIMIIA CTOJIKHYTHCS C
YCJIOBUSIMM, TMPEJCTABISIIOIIMMHA  COOOM  JKECTOKOE, OeCcueloBEYHOE WIH
YHIDKAIOUIee JTOCTOMHCTBO OOpallleHre, B HapylieHue cratbu 7 Ilakra, gomkHa
OCHOBBIBATHCSI HA OIICHKE HE TOJHKO OOIIMX YCIOBUW B MPUHUMAIOIICH CTpaHE,
HO W WHIUBUAYATbHBIX OOCTOATEIHCTB MAHHBIX JHI. OTH OOCTOATEIHCTBA
MOTYT BKJIIOYATh (PAKTOPBI, KOTOPBIE MOBBILIAIOT YSI3BUMOCTb TAKUX JIUI] U B
pe3ysibTaTe KOTOPBIX TAKOE MOJIOXKEHHUE JeN, KOTOPOE SBISETCS TEPIUMBIM IS
OOJNBILIMHCTBA, MOXET OKa3aTbCsi /s HHUX HempuemieMmbiM. B nenax,
paccMaTpuBaeMblX B COOTBETCTBUM ¢  JIyONMHCKMMHM  TNpaBUJIaMH,
rocy/1apCcTBaM-y4acTHUKAM CJIEIyeT TaKkKe MPUHUMATh BO BHUMAaHUE MPOIUIBII
OINBIT JACTIOPTUPYEMBIX JIMI[ B TEPBOM CTpaHE YOEKHUIA, KOTOPBIA MOXKET
NIOMOYb TIOHSATH KOHKPETHBIE PUCKH, C KOTOPBIMH OHH C OOJBIIOW JOJeH
BEPOATHOCTH MOTYT CTOJIKHYTHCS U KOTOPBIE MOTYT CZAENaTh X BO3BpAIICHHE B
MEPBYI0 CTPaHy, MPEAOCTABHBIIYIO YOEKHINE, OCOOCHHO TPAaBMHUPYIOLIHM
(myHkT 9.7 CooOpakeHwHi).

Ounenka Komurterom QakTudyeckux o00CTOATEJLCTB Aesaa: Komurer
MIPUHUMAET K CBEICHUIO YTBEPKJICHUE aBTOpPa O TOM, YTO JECMOPTALUS €€ U €€
HECOBEPILICHHOJIETHETO ChiHA B ITanuio B COOTBETCTBUU C 3apUKCUPOBAHHBIM B
JyOnuHCKUX TIpaBUjiaX MPUHITUIIOM CTpaHbl MEPBOro yOeKHuIlla MOABEPrHET UX
pEaIbHOM OMACHOCTH MPUYUHEHUS] HEMOMIPABUMOIO BpeAa B HAPYIICHUE CTAThU
7 Ilakta. B 000CcHOBaHME CBOMX JOBOAOB aBTOP CCHIJIAETCS, B YaCTHOCTH: Ha TO,
KaK ¢ Hel peanbHO oOpamanuck B MTanuu; Ha CBOIO 0COOYIO0 YSA3BUMOCTH Kak
MaTepU-OJIMHOYKN C PEOCHKOM; Ha OOIIME YCJIOBHS B IIEHTPaX pPa3MEIICHUS
npocutenel yoexuima B Mtanuu; u Ha HECIOCOOHOCTh MTATBIHCKOW CHUCTEMBI
WHTETPAllUA  yJIOBJIETBOPATh MOTPEOHOCTH OeHedUIMapoB MEXITyHApOIHOM
3aIlUTHI, 0 YeM TOBOPUTCS B Pa3IMYHBIX Jokianax (myHKT 9.2 CooOpakeHuil).

8 Cm. coobmenne Ne 1957/2010, Jlumo npomue Aecmpanuu, CooOpa>keHHsl, NPUHSITHIE
21 mapta 2013 r., myHKT 9.3.

% Cm. coobmenne Ne 2681/2015, H.A.A. u @.X.M. npomus Januu, CooOpaskeHusI, IPUHATHIC
10 mapta 2017 r., mynkt 7.3; u Ne 2512/2014, Pesaiighap npomus /Januu, CooOpaxxeHus,
HOpI/IHSITbIe 10 mapra 2017 r., myHKT 8.3.

% Cm., Harpumep, cooomenus Ne 1763/2008, IHunrau u op. npomus Kanaowvt, CooOpaskeHusl,
npunsaTeie 25 mapta 2011 1., mynktsl 11.2 u 11.4; u Ne 2409/2014, Anu u Moxamao npomué
Januu, Coobpaxenus, npuHsaTeie 29 maprta 2016 r., myHkT 7.8.

YoM HAA udXM. npomus /{anuu, TyHKT 7.7.
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Komurer otmedaer, 4Yro aBTOp HE oOcCHapuBaeT uUHGOPMAIIHIO,
MPEACTABICHHYI0O HTAIbSHCKUMU BIAacTsIMU B J[aTCKyl0 WMMHTPAIMOHHYIO
cinyx0y, coriacHo Kortopod e B Hranum Obuia  mpepocTaBlieHa
JIOTIOJIHUTENIbHAS 3alllUTa W BUJ Ha >KUTEIBCTBO, CPOK JCHCTBHUS KOTOPOTO
uctekan 22 nexadbpsa 2014 r. KoMuTer...mpuHUMaET K CBEACHUIO YTBEPKICHHUE
aBTOpa O TOM, UTO, XOTsI BO BpeMs MpokuBaHus B Mtanuu oHa Obiia 6epeMeHHa
U y Hee BO3HUKIIM IPOOJIEMBI CO 3/I0pOBbEM, €l He Oblila MPeIoCTaBlIeHa KaKasi-
au0o0 crnenuaau3upoBaHHAs TIOMOIIbL W OHA WCIBITBIBATA TPYIHOCTH C
MOJlyYEHUEM TPOJOBOJILCTBUS W JIOCTYNa K MHUHUMAJIbHBIM CAHHUTAPHO-
TeXHUYECKUM ynoocTBaM (yHKT 9.4 CooOpaxkeHwuit).

KoMuTeT oTMedaeT mMpeaCcTaBJIICHHBIC aBTOPOM pa3JIMYHBIC JOKIAIbI, B
KOTOPBIX YKa3bIBAe€TCS HAa HEXBAaTKy MECT B HMTAIbSHCKHX IIEHTpPaX IMpHeMa
npocuTelield  yOexuInma W JIMI, BO3BpallaeMbiX corjiacHo JlyOnmHCKUM
npasmwiaM. KoMUTET oTMeYaeT, B YaCTHOCTH, YTBEPKIECHUE aBTOpa O TOM, YTO
Takhe, KaKk OHa, BO3BpalllaéMbIC JIMIA, KOTOPHIM YyXe Oblla IpeIocTaBlieHa
¢dbopMa 3amuTel B KOTOPHIE BOCTIOIB30BAINCH YCIYyTaMH MPUEMHBIX IIEHTPOB B
Wranuu, Gojiee HE UMEIOT MpaBa HA MPOKMBAHWE B ICHTPaX IS MPOCHTEICH
yoexuia'’. KOMHTET Taike OTMEYaeT YTBEPXACHHE aBTOpa O TOM, HTO
BO3BpalllacMbIe JIMIIa TaKKe CTAJKHBAIOTCS B MrTaaum ¢ Cepbe3HBIMHU
TPYAHOCTAMH B TIOMCKE JOCTylla K CAHHTAPHO-TUTHEHUYECCKHM YCayram |
nuTanuto (myHKT 9.5 CoobpaxxeHuit).

Komurer npuHumaer k cBeneHuto BbiBOA Komuccuu [0 pacCMOTPEHUIO
anesuIsiuid OeXeHIleB] 0 TOM, YTO B paMKax JaHHOro nena WUramuio ciemyer
paccMaTpuBaTh B KauyeCTBE CTpPaHbl IMEPBOT0 YOEXKHUIA, a TAKXKE TMO3UIIUI0
rocyJapcTBa-y4aCTHHKA, COTJIAaCHO  KOTOpOW  Takas  CTpaHa  JOJDKHA
rapaHTUPOBATh MPOCHUTENSIM yOEKHIlla OCHOBHBIE TpaBa, XOTS M HE 00s3aHa
o0ecrnieunBaTh UM OJMHAKOBBIE C TpakJAaHAMU CTPaHbI COLIMAIbHBIC CTaHAAPTHI
U ycJIOBHS XU3HH. KOMUTET Takke MPUHUMAET K CBEACHUIO, YTO rOCYAapCTBO-
YYaCTHUK COCJIAJIOCh, B YAaCTHOCTH, Ha mnoctaHoBieHue EBpomnelickoro [Clyaa
[0 MpaBaM YEJIOBEKa, B KOTOPOM CKa3aHO, YTO, XOTA MojiokeHwe B Uranuu
OMpayYaeTcsi ONpPENCICHHbIMU HEAOCTaTKaMH, JI0Ka3aTelIbCTB TOTO, YTO
MPOCUTETISIM YOEXKUINA CHUCTEMAaTUYECKH HE OOCCIEYHMBAIOTCS TMOJACPKKA |
HaJJIeKaIe yCIIOBHs, MpeAcTaBiaeHO He ObLI0 (MyHKT 9.6 CoobpakeHuit).

Komurer mnpuHuMaer K CBeleHHIO UWH(OpMAIUioo, TMOTYYECHHYIO
roCyapCTBOM-YYaCTHUKOM OT WTAbIHCKUX BIIACTEH, COTJIACHO KOTOPOM
WHOCTpAHEIl, KOTOPOMY OBLJIO MPEJOCTABICHO pa3pelieHre Ha MPOXKUBAHUE B
HTtanuu B KadyecTBE MPU3HAHHOTO OCKCHIIA WJIM JIMIIA, TOJYYHBIIETO 3aIlUTY,
MOXXET O0OpaTUThCA C TPOCHOOH O TMPOMJICHWH €ro HCTEKIIero BHIa Ha
KUTEITHCTBO MOCJIE TOBTOPHOTO Bhesaa B Utamuto (myHKT 9.8 CoobOpaxkeHwuit).

12 Cm. Asylum Information Database, “National country report: Italy”, pp. 54-55.
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B 1o xe Bpems KomuteT cumTaer, 4TO TOCYAapCTBO-yYaCTHUK HE B
MOJIHOM Mepe U3Y4HIIO HH(POPMAIIHNIO, KOTOPYIO aBTOP MpeACTaBuiIa, UCXOI U3
CBOMX JIMYHBIX OOCTOSITEIBCTB, U COTJIACHO KOTOPOW, HECMOTpPsI Ha TO, YTO B
Utanum el m ObUT BBIAAH BHUJ HAa JKUTEIHCTBO, OHA CTOJKHETCS TaM C
HEBBIHOCUMBIMH YCJIOBUSAMU KU3HU (TyHKT 9.9 CoolOpaxeHuit).

Komurer HamoMuHaeT O TOM, UYTO TOCYJAapCTBA-YYaCTHHUKHU JOJHKHBI
MPUJIaBaTh JOCTATOYHOE 3HAYECHHE PEAJTbHOW W JIMYHOM yIpoO3€, KOTOPOU JIMIO
MOXET MOJABEPTHYTHCS B Ciydyae JCNOpTaldud , U CUUTAET, YTO TOCYydapCTBO-
YYaCTHHUK OBLIIO 00s13aHO MPOBECTH Oosiee MepCOHUPUITUPOBAHHYIO OIEHKY TOM
yYIPO3bl, KOTOPOW aBTOP U €€ ChIH MOTJIM JIMYHO MOJABEPTrHYThCs B Utanuu, a He
noJjiarathCsl Ha JOKJIaJbl OOIIEro XapakTepa U Ha MPENOJ0XKEeHUEe O TOM, 4To,
MOCKOJIbKY B TMPOIIJIOM aBTOpY YyKe ObLla TMpefocTaBieHA JIOMOJIHUTEIbHAS
3allldTa, OHA B MpUHIMIE OyAeT HMETh MPaBO Ha TOT K€ YPOBEHb
JOTIOJIHUTENIBHOM 3aIUTHI U Tenepb. KoMuTeT oT™MedaeT, 4to aBTop B MPOULIOM
uMeJia BO3MOKHOCTBH JUJISl MPOKUBAHUS B MyHKTax mpuema. Bmecte ¢ Tewm,
COTJIACHO HEOCIIOPEHHBIM YTBEPKICHUAM aBTOpa: OHA CTAJKUBAJIACh C MNIOXUMU
KUJIUIIHBIMUA YCIOBUSAMH Ja)K€ BO BpeMs OEpEeMEHHOCTH, MOCKOJIbKY OHa
BBIHY’KJIeHA ObLTa craTh B Oapake Ha maTpace 0e3 MOCTeIbHOTO Oelbsl, MUTAsACh
OJIMH pa3 B JICHb; OHAa HE HMMEET HHUKAKOTO O0Opa3oBaHUs; W, XOTS, MO €€
COOCTBEHHOMY TMpPHU3HAHUIO, OHA TMOJy4YWjia OT WTAIbSHCKUX BJacTen
MHOYKECTBO JOKYMEHTOB, OHAa HE 3HaJIa, YTO €il ObUT BBIJIaH BUJ HA KUTEIbCTBO
s npoxkuBanusa B Mramuu. Kpome toro, Komuter mpuHMMaeTr K CBEACHUIO
YTBEPXKIEHHUS aBTOPA O TOM, UTO B CBSI3U C TPYAHOCTSIMU B MOJTYUYECHHUH JOCTyMa
K JIOCTATOYHOMY MUTAHUIO U MEIUIIMHCKOMY OOcChyXuBaHuio B Mtanuu oHa
CTpajaja OT HEAOENaHWs, YacTO Tepsula CO3HAHUE W Yy HEe 4UyTh ObLIO HE
npousoiien Beiku b, MHpopmaius, nmeromascs B pacnopsbkennn Komurera,
CBUJIETEIIBCTBYET O TOM, YTO JIMIIA, IONABIIME B AHAJIOTUYHYIO CHUTYalUIo,
0COOEHHO MAaJIOJIETHUE JETH, YaCTO OKa3bIBAIOTCS HA YJIMIE WIH B TSKEIBIX U
OMacHBIX ycloBUsAX. BMecTe ¢ Tem, BbIHOCS pelienne, KoMmuccus HegooLueHmIa
JUYHBIA ONBIT aBTOopa B MWTanmm u mpenckazyembie TOCIEICTBUS €€
NPUHYAUTEIBHOTO BoO3BpaiieHus. Mcxons u3z sroro, KomuteT cuurtaer, 4To
roCyAapCTBO-yYaCTHUK JOJDKHBIM 00pa3oM HE YWIO O0CO0yI YSI3BHUMOCTb
aBTOpa, MaTepU-OJMHOYKH, HE MMEIOIe HHKakoro oOpas3oBaHuUs, C
MATWICTHUM PEOCHKOM Ha pyKax, KOTopas NpekJe HHUKOIa HE >KWJa B
UTaIbIHCKOM oOmectBe. HecmoTpss Ha ee oduiuanbHOe TNpaBO Ha
JIOTIOJIHUTENIBHYIO 3alIUTy B MTanuu, HET HUKAKUX JOKa3aTeIbCTB TOTO, UTO Ha
MIPaKTUKE aBTOP CMOXKET HAWTH KUIJIbe U 00ecreunBaTh ce0si U CBOEro pedeHka
B OTCYTCTBHE TIOMOIIM CO CTOPOHBI HTaIbIHCKUX BiacTed. Kpome Toro,
rOCyAapCTBO HE 3aIPOCUJIIO Y UTAJbSHCKUX BJIACTEN PEAIbHBIX IAPAHTUN TOTO,
YTO aBTOP U €€ ChIH OyIyT MPUHSATHI B YCIOBUSX, COBMECTHUMBIX C UX CTaTyCOM

B Cwm., Harpumep, [unnau u op. npomue Kanaowi, nyaxtel 11.2 u 11.4; u Anu u Moxamao
npomug /lanuu, TyHKT 7.8.
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npocuTeNield yoexkuina, W OyIyT WMETh MpaBO Ha BPEMEHHYIO 3allUTy H
rapaHTHH, MpeaycMoTpeHHble B crathe 7 Ilakta. B wacTHOCTH, TOCYmapcTBO-
y4acTHUK He oOpatmiock K MTamuu ¢ mpocb00ii B3sSTh Ha cedst 00s13aTEIbCTBO:
a) MPOJIUTH aBTOPY BUJI HA KUTEITHLCTBO U BHIIATh AHAJIIOTHYHOE Pa3PEIICHUE €€
pebeHKy; u b) IpHUHATH aBTOpa W €€ ChlHA B YCJIOBHSX, aJalTUPOBAHHBIX K
BO3pacTy peOCHKA W YSA3BUMOMY TOJIOKCHHUIO CEMbH, YTO IO3BOJIAIO OBl MM
octatbes B Utamun™ (mynkt 9.10 CooGpaxeHuir).

BeiBoabl Komurera nemnopramus aBTopa M ee chiHa B Hramuio 0e3
HaJUIeKaluX rapaHTUil Hapyliwia Obl MX MpaBa, IPEIyCMOTPEHHbIE CTaThed 7
[Takra (mynkt 10 CooOpakeHuit).

KomuTter IPpOTHB HI)ITOK:L5

Pemenne Komurera npotuB neiTok oT 11 aBrycra 2017 r. no neny E.A.
npomue lllseyuu (coobmenue Ne 690/2015).

Tema coobwenus: HEBBIIBOPEHHE; IPEYTPEKICHUE MBITOK.
Bonpoc cywecmea: nenoprauus B JIuaH.

IIpaBoBbie mo3unun Komurera: Komurer HamomuHaeT, 4To Takas
omenka'’  mpeciemyeT  LENTbI0  YCTAHOBHTH,  IMOABEPraercs I
MpEeACKa3yeMOMY M pPEajJbHOMY PHUCKY MBITOK B CTpaHe, KyJa OH WJIM OHa
ObLIM OBl BO3BpAIICHBI, JUYHO COOTBETCTBYIOIIEE JIMIO. A OTCIOZa CIICAYET,
YTO HaJIW4YWE B CTpaHE MNPAKTUKU TPYObIX, BOMHUIOMIMX HIA MAacCCOBBIX
HApYIICHUW MpaB YeJOBEKa HE SBISETCS caMO MO cebe J10CTaTOYHBIM
OCHOBaHMEM JJi KOHCTaTalliyd, 4TO MO BO3BpAllCHUH B TaKyl CTpaHy
KOHKPETHOE€ JIMIIO OKa3ajoch Obl B OIMACHOCTU OBITh MOJIBEPTHYTHIM
NbITKaM; TYT HaJ0 TPUBECTH U JOIOJHUTEIbHbICE OCHOBaHHUS, Ja0bI
MOKa3aTh, YTO TAKOMY PUCKY OB OBbI MOABEPKEH JTUYHO COOTBETCTBYIOIIUIN
uHauBu. .. [Ipu orienke pucka [Bo3BpaiieHue 3asButens B JIuBan| Komurter
JIOJKEH, comnacHO NyHKTy 2 crtarbu 3 KoHBEHIMH [OpOTUB mrrok] Y,

Y Cm. Hacun npomus [lanuu, TyHKT 8.9; Anu u Moxamao npomug /anuu, myHKT 7.8; Axmed
ilqgaomue Jlanuu, myHkt 13.8.

KoMuTeT mpOTHB MBITOK JACHCTBYET HAa OCHOBaHMHM KOHBEHIIMHM MPOTHUB IBITOK U JIPYTHUX
YKECTOKHX, OECUCIIOBEYHBIX WIJIM YHIDKAIOIIUX JTIOCTOMHCTBO BUIOB OOpaIIeHUs U HaKa3aHUS
or 10 nexabpst 1984 1. Poccuiickas @enepauuu SBISETCS YYaCTHUKOM YKa3aHHOTO
MEXYHApOJHOTO JIOTOBOpa M B KauecTBe rocynapcrsa — mnponoikarens Corosza CCP
npu3HaeT KomIeTeHnuioo Kowmurera monydaTh H  paccMaTpuBaTh COOOIIEHHS  JIHII,
HAXOJAIIUXCS MO/ €€ IOPUCAUKIINEH, KOTOPhIE YTBEPKAAIOT, YTO OHU SIBISIOTCS JKEPTBAMHU
HapYyIICHUS FOCYAapCTBOM-Y4aCTHUKOM NoJiokeHu KoHBeHIHH.

1% Komurer MOmKeH OLCHHTH, HMEIOTCS JIM CYIICCTBEHHBIE OCHOBAHHS IOJATaTh, 4TO 110
BO3BpalleHu B JIMBaH 3asBUTENb JTUYHO OKa3aycs Obl B OMTACHOCTH MOABEPTHYTHCS MBITKAM.
17 Hamee — KouBenius.
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NpUHMMaTh BO BHUMAaHHE BCE OTHOCSIIUECS K Jiedy OOCTOATEIhCTBA,
BKJIIOYAsl CyUIECTBOBAHUE MOCTOSHHOW MPAKTUKHU TPyObIX, BOMUIOMIMNX HIU
MAacCOBBIX HApYIIEHUN MpaB yeiaoBeka (MyHKT 9.4 Pemenus).

Komuter namomunHaer cBoe [3]ameuanue obOmiero mopsiaka Ne 1,
COMIaCHO KOTOPOMY PHUCK NBITOK HAaJ0 OLIEHWBATh MCXOAS M3 OCHOBAHUM,
BBIXOJSIIIUX 32 PAaMKH OJHUX JIMIIb YMO3PHUTEIbHBIX ITOCTPOCHUW WIIU
IOJO3pEHUM. XOTS PUCK HE JOJKEH OTBEYaTh KPUTEPUIO BBICOKOM CTENEHU
BeposATHOCTH (mMyHKT 6), KomuTeT HamoMwHaeT, 4To Opems TOKa3bIBaHUS
OOBIYHO JICKUT Ha 3asABUTENIC, KOTOPBIM MOJDKEH apryMEHTHPOBAHHO
MOKa3aTh, YTO MPEACKa3yeMbIi U peajabHbId PUCK YTPOXKAET JUYHO EMY WU
eit"... [X]orss mo momoxeHusM [3]amedaHus 0OIIEro nopsinka Ne 1 on
BOJICH OII€HUBATh (PAKThl HUCXOAS U3 BCEro KOMIUJIEKCAa OOCTOATEIbCTB
Ka)XJI0TO Jiea, 3HAYUTENbHBI BEC TMPUIAETCA BBIBOJAM OpPraHOB
COOTBETCTBYIOIIETO TOCYJapCTBa-y4acTHUKAa IO (PAKTUUECKOW CTOpOHE
nexa’®, HO OH B TO ke BpeMsl HE CBS3aH TAKMMU BBHIBOAAMH, a HMEET
IIpaBOMOYME, KaK NpeaycMOTpeHo B NyHKTe 4 cratbu 22 KoHBeHIuH, Ha
CBOOOJIHYIO OIIEHKY (PAKTOB HMCXOJ M3 BCEro KOMILIEKCAa OOCTOSITENbCTB
KaxJoro Aena (myHKT 9.5 Pemenus).

Ounenka Komuterom dpakrudyeckux odcrositeabcTB Aena: Komurer
CChLIAETCS HA 3aKJIIOUHUTEIbHBIE 3aMEUaHUs 10 NMEPBOHAYAIIBHOMY JOKJIAaay
Jluana ot 30 mas 2017 1., rae oH BbIpa3Wy 03a00YEHHOCTH MO TOBOIY
OTAENBHBIX  CJIy4aeB  JKECTOKOro  oOpalleHuss ¢  MY>XYUHAMH,
MOJ03PEBAEMBIMU B TOMOCEKCYaJIbHOCTH, KOTOPBIE COAEPKAIUCH O]
CTpa)Xeu COTPYIHUKAMH CUJI BHYTPEHHEH 6esomacHocTH>. B TO Ke BpeMs
Komuter oTMedaer, d4YTO COOOIIEHHbIE HUHUUJICHTHI HE  MOTYT
paccMaTpuBaThbCid B KadecTBe OOmIEd W IIUPOKO PacHpoOCTpaHEHHOMU
MPAaKTUKW 0 OTHOLIEHUIO K roMocekcyaiiaM. OH TakXe€ OTMEUaeT, YTO B
2015 u 2016 romax no crarbe 534 YronoBHOro kojaekca ObLIO MPOU3BEICHO
76 apectoB B rozLZI. Bripaxkass cBOO 03a004€HHOCTh TIO TOBOAY
CYLIECTBOBAaHUS IIOJIOKEHUSI, IMO3BOJAIOUIETO MPOU3BOJAUTH YTOJIOBHOE
MpeCIeN0BAaHNE TOMOCEKCYaJIoB, KOMHUTET, UCXOAs1 U3 MMEIOUIEHCS Yy HEro
nHbOpMAIlNK, HE MOXET CHelaTh BBIBOJ O TOM, 4TO B JIuBaHe KaKabIit

¥ Cwm, Harpumep, cooodmenne Ne 203/2002, A.P. npomue Hudepnanoos, Pemenue, npuHsaToe
14 Hos16ps 2003 r., myHKT 7.3.

Y Cm., Hanpumep, coodmienue Ne 356/2008, H.C. npomus lllsetiyapuu, Pemienne, mpuHATOE
6 mas 2010 r., myHKT 7.3.

20 Cm. CAT/C/LBN/CO/1, myrxr 14.

21 Cm. Helem shadow report submitted to the Human Rights Committee entitled «Human
Rights Violations against Lesbian, Gay, Bisexual, Transgender and Queer (LGBTQ)
individuals in Lebanon» (April 2017). Mmeercs Ha http://tbinternet.ohchr.org/ layouts/
treatybodyexternal/Download.aspx?symbolno=INT%2fCCPR%2fICO%2fLBN%2f27152&L
ang=en.
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FOMOCEKCYAJIIbHBIM MY)X4YMHA SABJISETCS OOBEKTOM TMpEecleloOBaHUN CO
CTOpPOHBI BiacTel (MyHKT 9.6 Pemienust).

KoMmuteTr ormeuaeT yTBEpkKICeHUS 3asiBUTENSI O TOM, YTO, MOCKOJIBKY
€ro POJICTBEHHUKH BEJAIOT O €ro TOMOCEKCYaJbHOCTH, OH OKaXeTcs B
ONIACHOCTHU HACHJIUS MO COOOpaKeHUSIM 4ecTH 0€3 BCIKHUX CITIOCOOOB UCKATh
3alUThI CO CTOPOHHBI BiacTed. B aTom orHomenuu KomurteT 3ameuaet, 4To,
XOTSI, KaK YyTBEP)KAAET, 3asBUTEJb, €ro POJCTBEHHUKH 3HAIOT O €ro
CEKCyaJIbHOW OpHEHTauuu 0o MeHblied wmepe ¢ 2013 roma, oH He
MPETOCTaBIJI HUKAKOW WHOOpPMAIMU O KAKHWX-TO KOHKPETHBIX Yrpo3ax co
CTOPOHBI CBO€H ceMbU UM POACTBEHHUKOB. Komuter Takxke oTMedaeT
YTBEpPKJCHUE 3asBUTEISI O TOM, YTO BJACTH 3HAIOT OT MOCOJBCKOTO
IepCOHAJIa O €r0 CEKCyaJIbHOW OpPUEHTAIMHU U OyAyT IMpEecieoBaTh €ro o
Bo3BpamieHun B JluBan. Takum oOpa3zom, Komuter cuurtaer, uTO
YTBEPKJICHUS 3agBUTENSA, OyATO OH MOJABEprajics Obl JUYHOMY PHUCKY
obpamieHuss Bompeku cTtarbe 3 KOHBEHIIMHM, HOCSAT THUIOTETUYECKUM
XapakTep M HE BBIXOAAT 3a paMKU OJHUX JIHUIIb YMO3PUTEIbHBIX
MPEAIONOKEHUN in nogo3peHuil. Komurer 3aknrouaer, 4To 3asBUTENb HE
CIIpaBWJICS CO CBOUM OpEMEHEM apryMEHTHPOBATh CBOE JIEJIO0 COTJIACHO
[3]ameuanuto obmiero nmopsigaka Ne 1 Komurtera (myHkt 9.7 Pemenus).

B cBeTe BBINIEU3NIOKEHHBIX COOOpaXXeHUM W Ha OCHOBE BCeH
uHbopMalui, TMPEACTaBICHHONW 3asBuUTelneM, KomuteT moiaraer, 4YTo
3aBUTEJIb HE MPEIOCTAaBUII TOCTATOYHBIX JOKA3aTEIbCTB, YTOOBI TO3BOJIUTh
KomuteTy 3aKkiO4nTh, YTO €ro MPUHYAUTEIbHASA BBICHIJIKA B CBOIO CTPaHy
MPOUCXOXKJCHUS MOoABEpIIa Obl €ro NpelcKasyeMoMy, pealibHOMY U
JUYHOMY PHUCKY MOBITOK 1O cMbicay ctatbu 3 KouBenuuu (myHkT 10
Perienus).

BeiBoapl  KomuTera:  BbICBUIKA  3asBUTENSI  TOCYJApCTBOM-
y4yacTHUKOM B JIuBaH He mpencTaBisijia Obl cOOOW HapylI€HHE CTaTbu 3
Konennuu (myHkT 11 Pemienust).

Pemienne Komurera npotus nbeiTok oT 14 aBrycra 2017 r. mo neny [/
npomus Jlanuu (coodmenue Ne 625/2014).

Tema coobwenusa: nenopranus B [lakucraH.

BOl’lpOC cywecmea. HEAONYCTUMOCTD IPUHYAUTECIBbHOTO BO3BpAIICHU,
OIIaCHOCTb INMPUMCHCHUA IIBITOK 10 BO3BpalllCHU N B CTpany
IIPOUCXOKIACHHUA.

HpaBOBI)Ie Mmo3unun KomuTera: KomuTeT HamoMHHAET O TOM, 4YTO, XOTs
Ha 3asBUTEJIC JICXKUT 00SI3aHHOCTh MpeaACTaBUTh Y6C,Z[I/ITCJILHBI€ CBHACTCIBCTBA B
00OCHOBAaHHE CBOECTO XOHaTaﬁCTBa 0 MpcaoCTaBICHHUU Y6€}KI/IH_I3, 9TO HE
OCB060}KI[8,€T rocyaapCTBO-y4aCTHUK oT H€O6XOI[I/IMOCTI/I IMPUIIOKUTDb
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3HAUUTEIbHBIE YCUIUS K TOMY, YTOOBI ONPENEIUTh, €CTh JH OCHOBAHMS

1oJIaraTh, YTO 3asIBUTENIO OYJET YIrpOKaTh OMACHOCTh MOJABEPTHYTHCS MBITKAM B
22

ciydyae Bo3BpauieHus - (myHKT 8.8 Perenus).

Ounenka Komurterom QaxkTHdecKuXx 00CTOATENbLCTB Aesa: Komuter
JOJDKEH OLICHUTh, UMEIOTCS JIM CEPbE3HbIE OCHOBAHUS I10JIaraTh, YTO 3asIBUTEIIO
OyAeT yrpoxarb JM4YHAas ONACHOCTb NMPUMEHEHHS MBbITOK IO BO3BPAILCHUU B
[Takucran. [Ipn onenke Takom omacHOCTH KOMMTET HOJDKEH NPHUHUMATh BO
BHHUMaHHUE BCE COOTBETCTBYIOIINE OOCTOATEIHCTBA COTIACHO MYyHKTY 2 CTaThu 3
KonBenun, BKIIOYas CyIIECTBOBAHUE TMIOCTOSIHHOW TPAKTUKH TPYOBIX,
BOIMIOIIMX U MACCOBBIX HapyIlIeHUH IpaB yesnoBeka (MyHKT 8.3 Pemienus).

[Ipu oneHke pucka MPUMEHEHUS MBITOK B pacCMaTpUBAEMOM Clydyae
Komuter oTmeuyaeT yTBEp>KACHHUS 3asBUTEIS O TOM, UYTO €My JIHUYHO
yrpoKaeT mpejickazyemasi U peajbHasi OMacHOCTh MOJABEPTHYTHCS B cllyyae
ero Bo3BpaiieHus B llakucrtaH mpeciaenoBaHUIO W MBITKAM CO CTOPOHBI
MYCYJIbMAHCKOW OOIIMHBI WU CO CTOPOHBI BJIACTEH WM MOJULHUU BBUIY
€ro XpUCTHAHCKOW BEPBI U NEATEIbHOCTH, ITIOCKOJIBbKY OH YK€ MOJBEprajics
MpecleOBaHUAM, Yrpo3aM W HalaJeHUsIM IO 3TOoil mpuuuHe...Komurer
MPUHUMAET K CBEACHUIO YTBEPXKICHUS 3asiBUTENS O TOM, YTO OH JBAXKIbI
nojiydyaj ONMcChbMa C yrpo3amMHd M 4YTO OH HE MEHEE JABYX pa3 IoJBepraics
HamaJeHuI0 W (U3NYECKOMY HACWUJIMI0O BBHAY €r0 PEIUTHO3HOU
NeSITEIbHOCTU: B MEPBBIA pa3 CO CTOPOHBI Tpex MYyX 4YuWH B aBrycre 2011
rojia, Koraa oH paboTan Ha CBOEM TaKCH, U BO BTOPOH pa3 B HEYKa3aHHYIO
JlaTy CO CTOPOHBI YETHIPEX MOJUIEHUCKUX, KOTOpPbIE€ ITOCTABHJIM €ro B
MOJIUIENCKUN y4acToOK, riae U30uiau €ro, moABECUIU HOTaMHU K IMOTOJIKY U
HaKayMBaJll BOJly 4Y€pe3 HOC, MOCJE YEero OHHU JIOKHO OOBHUHUJIM €ro B
HE3aKOHHOM XPaHEHUU aJIKOTOJbHBIX HAMUTKOB. KOMHTET...MpUHUMAET K
CBEJACHUIO  3asiBJIEHHE TrOCyJapcTBa-yyaCTHMKa O TOM, 4YTO €ro
HaI[MOHAJbHBIE OpPTaHbl 3aKIIOYUIIM, YTO 3asIBJICHUS] aBTOpa COOOIIEHUS HE
BBI3BIBAIOT JOBEPHUS, MOCKOJBKY, B YaCTHOCTH, OH COOOIIMJI B TOJHUITHIO
JUIIbL O ClIy4Yae yroHa €ro aBTOMOOWJS, HO HE COOONIMI O TOJIy4YeHUU
NUchbMa € yrposzamu. locynapcTBO-y4acTHHK...3adBJISIET, UTO aBTOP Jejall
MPOTUBOPEUYUBBIE 3aSIBJICHUS OTHOCUTEIbHO TNHChbMA C Yyrpo3amMu OT
15 suBapst 2010 r., mMOCKOIBKY CHadajda OH TOBOPHJI, UTO OHO SIBJISETCS
AaHOHUMHBIM, HO mno3aHee mnpeactaBuil CoBeTy NHUCHMO, TMOJAMUCAHHOE
ONHOW PEIUTHO3HON TpYyINNOu, U Jejlal IPOTUBOPEUYUBBIE 3ASABIICHUS
OTHOCHUTEJILHO TOTO, KaK OH €ro MOJy4YWsJ: OH CHayaja 3asiBWJI, YTO HE
pacrmojaraetT 3TUM MNHCbMOM, HO TIOCJIE€ TOrO, KaKk €ro XoJaTraicTBO O
MPEIOCTABICHUN yOEKHUIlla ObLIIO OTKIOHEHO, OH MPEABIBUII €r0 B KaUYeCTBE
JI0Ka3aTeabCTBa, 3aBUB, UTO OH OCTAaBUJI €r0 HAa XPAHEHUE Yy €ro MaTepH,
KOTOpas mepeciiajga eMy 3TO NuchbMo (IMyHKT 8.5 Pemienus).

2 Cm. KX, npomus /lanuu, nyHkT 8.8; u @.K. npomus /{anuu, myHKT 7.6.
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KoMuTeT... mpuHUMaeT K CBEJACHUIO yTBEPKJACHUE 3asiBUTENS Ha TOT
CYET, UTO, HECMOTpPS Ha TO, YTO OH MpojeMoHcTpupoBaid CoBeTy MPU3HAKU
mpearnojaraeMelXx MBITOK HA €ro Telle ©  MPOCHUI  IPOBECTHU
CIICIMATU3UPOBAHHOE MEIUIIMHCKOE OCBUICTEIBCTBOBAHUE Ha MPEAMET
MPOBEPKHU, AECUCTBUTEIHHO JIM 3TU TPABMBI SBIISIOTCS PE3yJIbTaTOM TBITOK,
CoBer oOTKa3zal eMy B NPENOCTAaBICHUU yOexkuIima 0e3 pacmopsHKeHUS O
MPOBEJCHUN TAaKOTO OCBUJACTEIbCTBOBaHUS. OH TakkKe MNPUHUMAET BO
BHMMaHHE TOT JOBOJ  TOCyJapCTBa-y4yacTHHKAa, YTO B  TaKOM
OCBH/IETEIbCTBOBAHUHU HE OBLIO HEOOXOAUMOCTH, IMMOCKOIBKY, KAKOBBI ObI HH
ObUTM €r0 WTOTH, OHO HE MOTJIO CIYXHTh JIOKa3aTeJIbCTBOM TOTO, YTO
3asBUTEIb TMOABEPrajyicCd HACUJIWIO MO TPUYMHE €ro JesITeIbHOCTH B
WHTEepecax XpUCTUAHCKOM opranusaiuu «Jesus Hope for Life» u uro Takoe
OCBHU/IETEIbCTBOBAHUE HE MPOJEMOHCTPUPYET, UYTO OIMACHOCTH OyleT
rpo3uTh B [lakucTraHe JNUYHO 3asBUTENI0 U OyJAeT B HACTOsIIEEe BpeMms
peanbHOM. KoMuTeT...MpUHUMAET BO BHHUMaHUE JOBOJ TOCyJdapCcTBa-
y4acCTHHUKA Ha TOT CUET, YTO MEJIMUIIMHCKOE CBUJIETEIbCTBO, MIPEICTABICHHOE
3aSBUTEJIEM, HE CIIY)KUT MOJITBEPKICHUEM TOTO, YTO OH SBIISCTCS KEPTBOI
MBITOK, TTOCKOJIBKY ONMHCAHHBIE B HEM TPaBMBI MOTJH OBITh PE3YyIbTATOM
MIBITKA WUJIA MOTJTM OBITh BBI3BAHBI «MHOTHUMHM JIPYTUMHU MPUINHAMH, TAKUMHU
KaK HeCYaCTHBIN ciiydail wiim BoitHa» (yHKT 8.6 Pemienus).

Komurer ormeuaet, uto TOT (pakT, 4TO 3asBUTENIH ObLI 3aJiepkKaH B
[TakucTane nmonuiueit, MOABEPICS HACUIIUIO U ObLI OOBUHEH B HE3aKOHHOM
XpaHEHUM aJIKOTOJbHBIX HANIUTKOB, HE ocnapuBaeTcsa. KoMHUTeT...oTMe4aerT,
y10 COBET 3aKJIIOUMII, YTO XOTS 3asIBIICHUSI aBTOPa COOOIIEHUS O COOBITHUSIX,
CIyXaluX, MO €ro YTBEPXKICHUIO, OCHOBAHUEM IS MPEIOCTABJICHUS
yOexuIina, OBIIM TMOCJIEAOBaTCILHBIMH, B XOAe coOeceqoBaHHN B
NmmMurpannonnoit cinyk6e m B CoBeTe OH Jelal HemocledoBaTelIbHbIC
3asiBJICHUS] OTHOCHUTEIbHO nUuchbMa oT 15 ssuBaps 2010 1., B TOM 4uciie o ToM,
KeM OHO TIOANMKMCAaHO W KakuM o00pa3oM OH €ro 3amojaydul.
Komurer...npuHUMaeT BO BHUMAHUE YTBEPXKIACHUE 3aABUTENSI O TOM, YTO
OH COOOIIMI BJIACTSAM TOCYIapCTBa-ydyacTHHKA, YTO OH HE MOT SICHO
MMOMHHUTb BCEX JIe€Tajie COOBITHUM, MOCKOJBbKY €ro ImaMsTh IOCTpajajia B
pe3yibTaTe HAHECEHHs €My BO BpeMsl TBITKM YJIapoB IO TOJIOBE M UTO
MO’TOMY B €ro cjyyae JOJDKEH ObLT NPUMEHSATHCA JpPyrod craHaapT
noka3biBaHus (IMyHKT 8.7 Pemienus).

Komurer HamomMmHaeT O TOM, 4YTO, XOTS Ha 3asABUTENIC JCKUT
00513aHHOCTh TPEJICTaBUTh YOEeIUTEIbHBIE CBUJCTEIHLCTBA B O0OCHOBaHHUE
CBOEro XxojaTalicTBa O MPEAOCTABICHUHM YOEXHIla, 3TO HE OCBOOOXKIAeT
rocy1apCTBO-y4aCTHUK OT HEOOXOAUMOCTH NPWIOKHUTh 3HAYUTEIbHBIC
YCUJIUSL K TOMY, UTOOBI OMNpEJeNIuTh, €CTh JIU OCHOBAHHUS IlOjlaraTb, YTO
3aBUTENI0 OyAET YIrpoXaTh OMACHOCTh MOABEPTHYTHCS MBITKAM B CIIydae
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BO3BpAICHU . B 9THX 06CTOATENbCTBaX KOMHUTET CYHTACT, UTO 3asSBUTEIH
MpEICTaBUJI OpraHaM ToCylapCcTBa-ydyaCTHUKA JOCTATOYHBIE MAaTEpHUaJbI,
MOJTBEPKIAIOMINE €T0 YTBEPKACHUS O TOM, YTO OH MOABEpPTajcs MbITKaM, B
TOM YHCIE MEAHIMHCKOE CBHUACTENBCTBO>, C TEM YTOOBI OHH IPOJOIIKUIH
pacciiefoBaHME €ro 3asBJIC€HUI, B YAaCTHOCTH IyTEeM TIPOBEICHUS
CIEIHUAIIM3UPOBAHHOTO MEAUIIMHCKOTO OCBUJAETEIbCTBOBaHUS. I[loaTOMy
Komurer 3akmiouaer, 4YTO, OTKJIOHHMB XOJAaTalCTBO 3asBUTENS O
MpPENOCTaBICHUN YOEXKHIa, HE TMHITAsICh OCYIIECTBUTh JabHEHIIECE
pacciiefoBaHUE €ro 3asiBJICHUN W HE pacHopsSAUBIIUCH O TMPOBEICHUU
MEIUIIMHCKOTO OCBUAETEIbCTBOBAHUS, TOCYAAapPCTBO-YUYaCTHUK HE CMOIIIO
ONIPENEIIUTh, €CTh JIN CEPbE3HBIE OCHOBAHMS IOJIaraTh, YTO 3asBUTENIO B
Cly4yae BO3BpalleHUs OyAeT YIpOoXKaTh OMACHOCTh MOJBEPTHYTHCS TMBITKAM.
CootBercTBeHHO, KOMHUTET OpPUXOAUT K TOMY BBIBOAY, UYTO B JaHHBIX
00CTOSITEILCTBAX JIEMOPTAIUs 3asiBUTENSI B CTPAaHy €ro MPOUCXOXKJICHHUS
OyneT mpeacTaBisaTh coOoi HapyuieHue ctarbu 3 KoHBeHiuu (IyHKT 8.8
Pemenus).

BbiBoabI KomuTtera: BBICBHIIIKA roCcyapCTBOM-y4aCTHUKOM
3asButensa B [lakucran OyneT mpeacTaBisiTh cOOOW HapylleHHWE CTaTbhu 3
KouBennuu (nmyHkrt 9 Pemenus).

Pemenne Komurera npotus neiTok oT 11 aBrycra 2017 r. no aeny 3.4.X.
npomus Kanaowi (coobienue Ne 690/2015).

Tema coobwenus. nenopranus B [lakucras.

BOleOC cyujecmea. HEAONYCTUMOCTh IIPUHYAUTECIIBHOIO BO3BpALICHUA,
OIIaCHOCTb IMIPUMCHCHUA IIBITOK 10 BO3BpalllCHUHU B CTpaHy
IMMPOUCXOKIACHUA.

IIpaBoBbie mo3unuu Komurera: Komuter HanoMuHaeT, 4To JJIs LEJIEH
MPUEMJIEMOCTH T0JIa4a XOJaTalCTBa O BBIJAY€ BHJA HA KUTEIBCTBO IO
COOOpaKEHUSIM TYMAaHHOCTH M COCTpPaJlaHus HU B KOEM CiIydae HE SIBISETCS
3 PEeKTUBHBIM CPEACTBOM IPABOBOM 3AIUTHI, YUUTHIBASI €r0 HEHOPUINYECCKUM
Xapaktep U TOT ()akT, YTO OHO HE MPUOCTAHABIMBACT MCIIOJHEHUE PEIICHUS O
BBICBIIKE ABTOPA” (myHKT 7.4 Pemienus).

Komurer nHanmommHaeT, 4yTo B CBOEH MPAaBOBOM NPAKTUKE U B CBOEM
[3]ameuanun obmero mnopsaka Ne 2 (2007) 006 uUMIUIEMEHTAallMM CTAaTbU 2
[KonBeH1nu | oH yke paccMaTpuBall BOMPOC 00 OMAaCHOCTH MPUMEHEHUS TBITOK
HEroCyapCTBEHHbIMU CYOBEKTAMU U HEMPOSBICHUU AOJHKHOIO yCepaus Co

2 Cm. KX npomug /lanuu, nyHkT 8.8; u @.K. npomus /{anuu, nyHkT 7.6.

2 Cm. MYHKT 2.3 BHIIIIE.

28 Cwm., B wactHocTH, coobOmienue Ne 343/2008, Kanowszo npomus Kawnaowi, Pemienue,
npussroe 18 mas 2012 r., myHkr 8.3.
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CTOPOHBI TOCyJapcTBa-ydacTHHKa B (GopMe BMeEIIATEIbCTBA M IIPECeUCHUs
HeoNyCTUMBbIX 10 KoHBEHIMM JeWCTBUH, 3a YTO OHO MOXET HEeCTH
OTBETCTBEHHOCTH>’. B cBOEM [3]ameuanun oOmero mopsiaka Ne 2 Komwurer
HAIIOMHUJI, YTO HETIPOSIBIICHUE «TOCYIapCTBOM HAJJISKAIIETo ycepaus B opme
BMENIATEIbCTBA JUISl II€JI€l MpecedyeHus] NBITOK, HaKa3aHWsS BUHOBHBIX H
BOCCTAHOBJICHHS TpaB JKEPTB TOOMIPSET W JOMyCKaeT Oe3HaKa3zaHHOE
COBEPIIECHUE HETOCYNIAPCTBEHHBIMU CYOBEKTaMU HENOMYCTUMBIX 110 KoHBeHIIMM
nerctBui» (MyHKT 7.7 Pemenus).

Ounenka Komurterom ¢akrudyeckux o00CTOATEJLCTB Aesia: Komurer
OTMEYaeT JI0BOJ] rOCY/IapCTBa-y4acTHUKA O TOM, YTO HACTOSIIEE COOOIIECHUE HE
MOAIANACT NoJA AceicTBUE cTaThu 3 KOHBEHIIMHU, MOCKOJIBKY COIEPH KAIIHUECS B
HEM YTBEPKACHUS KacaroTcs yIpo3 oT «Cunax-u-caxaba» —
HEroCyJIapCTBEHHOTO 00pa30BaHMs, KOTOPOE OBLIO 3aMpeIleHO MPaBUTEIHLCTBOM
[TakucTaHa Kak TeppopuCTHUYECKas opraHu3anusi. KomMuTer npuHHUMAaeT K
CBEJICHUIO YTBEPKICHUE TOCYyJIapCTBa-y4yaCTHMKA O TOM, YTO aBTOp HE
MIPEA0CTaBUII JOCTATOYHBIX JOKA3aTEIbCTB B 000OCHOBAHHE YTBEPKJICHHS O TOM,
4TO  HamajeHue rpynnupoBku  «Cumax-u-caxaba»  OBLIO  COBEPIICHO
«TOCYAApPCTBEHHBIM JTOJKHOCTHBIM JIMIIOM WJIM WHBIM JIMIIOM, BBICTYIIAIOIIUM B
o(pUIIUAIBHOM Ka4yeCTBEe, WM MO0 UX MOJCTPEKATEIbCTBY, WK C UX BEIOMA WUIIH
MOJYAJIMBOTO corjiacusi», U 4To B [lakucrane emy OyAeT yrpoxkaTh peajbHasi U
JIMYHASI OMACHOCTH TMOJBEPTHYTHCS NbITKaM. B 3Tol cBsizu Komurer ormevaer
MPEJICTABJICHUE TOCYAapCTBa-y4yaCTHUKA O TOM, 4YTO aBTOP HE MPEACTaBUI
OOBEKTUBHBIX U YOEIMTENIbHBIX JOKa3aTEIbCTB CYIIECTBOBAHUSI OIMACHOCTH
MPUYUHEHUS] CWIBHOM OOJM WM CTpaJlaHuil eMy JIMYHO TOCYyAapCTBEHHBIM
JOJDKHOCTHBIM JIMIIOM WJIM WHBIM JIMIIOM, BBICTYMAIOIIUM B OQUIMAIHLHOM
Ka4yeCTBE, WM MO UX IMOJCTPEKATEIIBLCTBY, WA C UX BEIOMa WJIH MOJYAIUBOTO
cornacus (myHKT 7.5 Peuienus).

KomMuteT oTMeuaer...yTBEpKACHHUS aBTOpa O TOM, YTO MPABUTEIHCTBO
ITakucTaHa KOCBEHHO NPUYACTHO K TMPECIEeAOBAHHUI0O M 4YTO, KOTJa OH
oOpaTuiics B TOJUIMIO 33 MOMOIIBI0 U TPABOCYANEM, HUUETO MPEAMPUHSITO
He OBLTO, €T0 HUKAK HE 3aIMUTUIIN, U TTOATOMY OH ObLIT BBIHYXK/ICH MOKUHYTh
[Takuctan. KomMmuTeT oTMEUaET... yTBEPKACHUS aBTOPA O TOM, YTO TMOJHUIIUS
M TPaBUTEIBCTBO CTPaHbl HEOXOTHO IPUHUMAIOT Kakue-aubo Mephl B
OTHOIIIEHUU CYHHUTCKUX TEPPOPUCTUUECKUX OpraHU3alUi, MOCKOJIbKY 3TH
OpraHu3alui MOJB3YIOTCS TOJJEPKKOM MPaBUTEIHCTBA CYHHHUTCKOIO
OOJIBIIIMHCTBA YePe3 MOCPEACTBO €T0 pa3BEAbIBATEIILHOTO OpraHa, 8 UMEHHO
MeXBEeJOMCTBEHHOTO  pa3BEJbIBAaTCJILHOTO  yhpaBieHus (OyHKT 7.6
Perienus).

% Cwm. nyHKT 18 3ameuanus obmiero mopsinka Ne 2 (2007) Komutera 006 MMIUIEMEHTAIIUU
cratbu 2. Cm. Takxke cooOmienue Ne 322/2007, Hoowcamba u Banuxoca npomus Illeeyuu,
Pemenue, npunsroe 14 mas 2010 r., myHnkr 9.5.
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[B] paccmarpuBaeMoM ciydae Komurer cuurtaer, 4ro aBTOp HE
IpEACTaBWII  JOCTATOYHBIX  JOKa3aTeJlbCTB B  OOOCHOBAaHUE CBOHUX
YTBEPKACHUM O TOM, YTO HpaBUTENbCTBO [lakucTaHa mnpuvyacTHO K
MPEANOJIIOKUTEIBHOMY MPECIEAOBAHNUIO CO CTOPOHBI IPyNIUpPOBKHU «Cunax-
u-caxabay». Komurer cuuraer..., 4To aBTOp HEe 000CHOBAJ IPEAIIOIaraeMyro
ONaCHOCTh NMOABEPTHYTHCS NBITKAM CO CTOPOHBI NAaKUCTAHCKOW IMOJHIUH,
cay>k0 0e30macHOCTH M pa3BeAKM WIM UMMHUTPAUMOHHBIX opraHoB. C
YYE€TOM BBIIIEU3JT0KEHHOTO KOMHUTET NpPUXOAUT K BBIBOAY O TOM, YTO
MIPE/ICTAaBICHHOE AaBTOPOM COOOIIEHHE SBJISAETCS HENPUEMIIEMBIM Ha
ocHoBaHuu crtarbu 22 KonBeHumum u mnpaBuna 113 b) ero mnpaBun
IpOLENYypbl B CBA3UW C HEJOCTAaTOYHOW OOOCHOBAHHOCTHIO (IIYHKT 7.7
Pemenus).

BoiBoast KomuTera: cuutarh CcOOOIIEHHWE HENpUEMIIEMBIM Ha
ocHoBaHUU cTatbu 22 KouBeHiuu (myHKT 8 Pemenus).

Yenosus cooeporcanusi 8 mecmax nuuieHust c60600bl
IIpakTuka EBponeiickoro Cyna nmo mpaBam 4esioBeka

ITocranosnenne EBponetickoro Cyma no xanode Ne 56220/15 «Amupoes
npomue Poccuuy (BbiHECEHO U BCTYNHIIO B cuity 17 oktsiOpst 2017 r.), KOTOpBIM
OTKJIOHEHa kajgo0a 3asBUTENS, CTPAJAloOLIEro psaoM 3a00JIeBaHUN, Ha
HeoOecreueHne eMy HaJiexkalle MEIUIIMHCKOW TIOMOIIM BO  BpeMs
CoJIep KaHMs B UCITPABUTEIIHLHOM YUPEIKICHUU.

BwMmecte ¢ TeM ycraHoBIeHO HapylieHue ctaTbu 3 KOHBEHIIMU B CBSI3U C
HeoOeCTeueHUEM 3asiBUTENI0 HAAJIEkKaAIE, C yUETOM COCTOSIHUS €ro 3/10pOBbs,
MEIUIMHCKOW TOMOIIM B CJICJACTBEHHOM H30JISITOPE, a TAKKE HAMICKAIIUX
YCJIOBUM COAEPKaHUSI B UCIIPABUTEIIBHOM YUPEKICHNUM.

3asBUTENb KAJIOBAJICA HA OCHOBaHMM cTarbu 3 KoHBEHLMH, 4TO €My HE
IIPENOCTABIANACh HAJJIeXalmas MEIUIUHCKAs NOMOIIb B  CJIEACTBEHHOM
U30JIATOPE, U UTO YCIOBHUS €r0 CONEPKAHUS IO CTPAKEH U JICUEHUS] B MEJIUKO-
CaHWTAPHOM YaCTU KOJIOHUU HE COOTBETCTBOBAJIM €I0 HYXKIaM.

EBpomneiickuii Cya OTMETHI, YTO «...NOCJE€ BBIHECEHUSI MOCTAHOBIICHUS
110 TIEpBOIA Xkanobe, MOJAHHOMN 3asBHTEIEM, CUTyalus 3asiBUTEIISI U3MEHUIIACK.
AJIMUHUCTpalMsd TEHUTECHIMAPHOTO YYPEXKJCHUS YIy4lIWia YCIOBHUS €ro
COAEpKaHUsl TOJ CTpakell B CJIEACTBEHHOM H30JsATOpE...n obecneunsa
BO3MOYKHOCTB MPOBEACHUS €M0 OCMOTPA BpauyaMH Pa3JIMYHBIX CIIELIUATIbHOCTEN
(myHKT 44 MOCTaHOBJICHUS).

2t «Amupos npomue Poccuuy ot 27 nosiops 2014 r., sxanoda Ne 51857/13
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Esponeiicknii Cyn mOgYepKHYJ, YTO OH «...HE MOXET ONHUPAThCS Ha
BBIBOJIBI  OKCIIEPTOB B  OTHOIUEHWUM CJIEJCTBEHHOI'O H30JISTOpAa  BBUIY
3HAUUTEIBHBIX PA3IMUMN B THUIE YYPEXKACHUS, YPOBHE IPEAOCTABIIEMOIO
JICYEHUs U BPEMEHH, ITPOIIEAIETO C MOMEHTA COCTABJIEHUS CaAMOr0 HEAABHETO
OT4YETA. YUYUTBIBAsA CI0KHOCTb COCTOSHUS 30POBBS 3asIBUTEIIA ¢ MEIAULIMHCKON
TOYKH 3pEHUS U OTCYTCTBHE KaKUX-TMOO TMOSICHSIONIMX MEAMIIMHCKHUX
CBUJETENBCTB B MOJIEPKKY JOBOJOB 3asBuTeNsl, Cyll HE HaXOOAUT, YTO B €ro
KOMIIETEHIIUH OIPEAEIUTh HENOCTATKM B MEIMIMHCKON IMOMOIIM, ITOIYy4aeMOU
3asBUTENIEM B KOJIOHMM. [I09TOMYy OH HE MOXET yCTaHOBHUTH BHE PA3yMHBIX
COMHEHHM TO, 4YTO JIEYEHHE, I[IOJy4aeMOe 3asABUTEIEM B KOJIOHHH,
npoTuBopeumsio TpedoBanusM craTbd 3 KonBeHuuu. CrenoBaTesnbHO, B 3TOM
OTHOLIEHUH HapylieHus: KoHBeHInH He uMeeTcs» (IMYHKT 48 MOCTaHOBJIEHUS).

B OTHOmEHMM YCIOBUH COAEpXkKAHUSA 3asBUTENS IOJ CTpaxedl B
ucrpaBuTenbHo  kosioHuu CyJ  yCTaHOBWJ, 4YTO  «...aJMUHHUCTPALIHS
UCHPABUTEIBHOTO  YUPEKIAEHUS IpWwiaraja YCWIMS K TOMY, YTOOBI
YIOBJIETBOPUTh MOTPEOHOCTH 3asBUTENS...OqHAKO NPEACTABIAETCSA, YTO 3TU
ycunuss ObUIM B OCHOBHOM CBEIEHbI K OOYCTpOHCTBY €ro KaMepsbl.
B neHuTeHIMApHOM YYpPEKIECHUM HE HMEJIOCh IMAHIYCOB JUISl HMHBAJIMIHBIX
KOJISICOK WJIM JU(PTOB, MOATOMY MOMEIICHHS HE ObLTN MOJHOCTBIO JOCTYITHBIMU
JUISL  3aABHUTENA...XOTS STO MOIVIO HE MPEACTaBIsATh NPOOJEMbl  IPHU
KpPaTKOCPOUYHOM JIMILIEHUH CBOOOIbI, 3TO MPUYMHSIIO 3HAYUTEIbHbIE HEYA00CTBA
3asiBUTENI0 KaK 3aKJIIOUYEHHOMY, OTOBIBAIOIIEMY MOXXH3HEHHBIA  CpOK,
YBEIMYMBAS €ro 3aBUCUMOCTh OT JPYIUMX 3aKJIIOUEHHBIX, YTO SIBJISIETCS EIle
OJIHUM TOBOAOM Jij1s1 6ecriokoricTBa Cyna» (MyHKT 51 mocTaHOBIEHUS).

EBponeiickuii Cyn OTMETHJI, YTO «...HapsAay C MHOMOUIBIO MEpCOoHala
MEIUIMHCKO-CAHUTAPHON YaCTH 3aSBUTENIO0 €XKEIHEBHO OKA3bIBAIIM IOMOIIb
JIpYTHE COAEpKAIINECS BMECTE C HUM 3aKiatoueHHbIe. CyJl Ionaraer, 4To Takas
MOMOIIb, 3aMEHsBIIas COOOW TOMOIIb, MPEIOCTABISIEMYIO TOCYIapPCTBOM,
SIBJISLIACH SIBHO HEIOCTATOYHOM (IMMyHKT 52 MOCTAHOBJICHUS ).

Cyn Takxe moT4epKHYJI, YTO OH HEY/IOBJIETBOPEH TEM «...KaKHUM 00pa3omM
3asIBUTEJISI BHIBOJIUIIM B TIOPEMHBIA JABOP B TE€UEHUE NMEPBBIX JIBYX HENENb €ro
CoJlep KaHMsl B UCIIPABUTENBHOM KOMoHUU. [IpoKyparypoii ObIIIO yCTaHOBJICHO,
YTO TIOPEMHAs OXpaHa HaJ€Bajia Ha 3asIBUTEII HAPYUYHHKU U 3aBSI3bIBAJIA EMY
ryia3a BCAKUM pa3, KOTrAa €ro BbIBOAWIIN BO IBOD...IIpuMeHeHne Takoil KpaliHen
Mephl 0€301TaCHOCTH OBLJIO SBHO HEOOOCHOBAHHBIM B CITydae Cephe3HO O0IBHOTO
YEJIOBEKA, KAKUM SIBJISUICS 3asIBUTENB. JTO MOTJIO YHIDKATh M OCKOPOJISTH €T0 |,
BO3MOXXHO, OTHHUMAaTh €ro (u3Wyeckue MU MoOpajbHble CUJIb (TYHKT 53
MTOCTAHOBJICHUS ).

EBponeiickuii Cyn ycTaHOBUJ «...HapyuieHwe ctatbu 3 KoHBeHUuu B
CBS3M C IUIOXMM KAyeCTBOM JIEYEHUS B CIIEJICTBEHHOM H30JISITOPE W



145

HEHAJJIeKAIUMHI YCIOBUSAMU €T0 COACP)KaHUS B HCIPABUTEIHHON KOJOHUID)
(MyHKT 54 nocTaHOBIEHUS).

[TocTanosnenne Epornerickoro Cyzaa no xanode Ne 18496/16 u 2 npyrue
XKanoOwl «Ickepxanoe u opyzue npomue Poccuuy (Boineceno 25 urons 2017 r.,
BCTYNUJIO B cuity 25 okTsiOpst 2017 1.), KOTOPBIM YCTAHOBJICHO HapyIIeHHE
ctatb 3 KOHBEHIIMM B CBA3U C HEHAIEKAIIMMHU YCIOBHUSIMHU COACPIKAHUS
OckepxanoBa T.J[. B ClI€ICTBEHHOM H30JSTOpPE, B 3AaHUU PAMOHHOTO Cyna U
MIPU TPAHCIIOPTUPOBKE 3asIBUTEIISI U3 CIEJICTBEHHOTO U30JSTOPa B 3/IaHUE Cy/Ia U
o0OpaTHo.

3asBUTEIb KAJOBAJICS HA HapylleHue cTaTbu 3 KOHBEHIIMU B CBS3U C
YCJIOBUSIMU €TO COJEPIKAHUSA O] CTPAXKEUN U NTEPEBO3KHU.

EBponericknii Cyn yCTaHOBWJ, YTO «...Ha 3asBHUTENSI NPUXOIHU[JIOCH |
OKOJIO 3 KB.M. JJMYHOTI'O NpOCTpaHCTBA. PAaKTOpP OrpaHUYEHHOrO MPOCTPAHCTBA
CBSA3aH C JPYIMMHU AacleKTaMHU HECOOTBETCTBYIOIIUX (PU3MUECKUX YCIOBUU
COJIEpKaHUsl TMOJ CTpa)Ked, OTHOCAUIMMHUCSA, B YACTHOCTH, K JOCTyNy K
YIPaXHEHUSIM Ha CBEXEM BO3JlyX€, €CTECTBEHHOMY OCBEILECHUIO U BO3AYXY,
JIOCTATOYHOM TEMIIEpaTyphbl B KaMepe, BOZMOXKHOCTH MOJIb30BaThCSA TyaJleTOM B
YEIUHEHUH, JIOCTYIOM K ITOCTEJIBHBIM IPUHAJUIEKHOCTIM H COOTBETCTBHUIO
CaHUTAPHO-TUTMEHUYECKUM TPEeOOBaHUAM» (IIYHKT 35 MOCTAHOBJICHUS).

Cyn nmpuiien K 3aKIIOYEHUIO, YTO «...YCIOBHUSl COJEPKAHUSA 3asIBUTEIIA
T10/1 CTpaKeu B [criencTBEHHOM U30JISITOPE | ObLIN
HeHaexamumu. . .Cre10BaTeabHO, B OTHOUIEHUH 3TOM KajJo0bl UMENO0 MECTO
HapyweHue ctaTtbu 3 KonBeHum» (myHKThI 36-37 MOCTaHOBIICHUS).

[TocranoBnenune Eppomnetickoro Cynaa mo xanode Ne 3933/12 «lluckynos
npomue Poccuuy (BoiHeceHo 4 okts0ps 2016 r., BcTynwio B cuity 4 sHBaps
2017 r.), KOTOpBIM YCTAHOBJIEHO HapyllieHue ctatb 3 U crathi 13 KoHBeHun
B CBS3M C HEOOCCIICUCHHOM 3asBUTEII0, CTPAJAIOIIEMy CEpPbEe3HBIMH
3a00IeBaHUSIMU, HAJJIKAIIEeH, C Y4ETOM COCTOSHUS €r0  3JI0POBbs,
MEJIMIIMHCKOW TMOMOIIY B MEPUOJ COACPKAHUS IMOJ CTPAXKEU U OTCYTCTBUEM Y
3asBUTENST d(DPEKTUBHBIX CPEJCTB MPABOBOW 3alUTHl OT COOTBETCTBYIOIIMX
HapyILICHUHN.

3asBUTENb JKaJIOBAJICS, CChlIasich Ha cTraThio 3 KoHBEHIIMU, HA TO, 4YTO
OpraHbl BJIACTH HE MPEAOCTABWIM €My HAICKAILYI0 MEIUIIMHCKYIO MTOMOIIb, U
YTO YCJIOBUA €r0 COJCPXKaHUSI TMOJ CTPAXKEH B CIEICTBEHHOM H30JSITOPE
ABJISTICh HEHaexkamuMu. OH TakKe YTBEpXkJall, CChUIasCh Ha cTartbhio 13
KoHBeHIIMM, YTO OH HE HMMEJI B PACHOPSHKEHUH JOCTYMHBIX A()PEKTUBHBIX
BHYTPHUTOCYIAPCTBEHHBIX CPEJICTB IIPABOBOM 3aAIUTH B OTHOIIIEHUH €T0 Kano0.
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EBponeiickuii Cyq1 yCTaHOBHII, YTO «3asIBUTENb JKAJIOBAJICS B pa3lUYHbIC
OpraHbl BJIACTM HAa Kay€CTBO MEIUIIMHCKOW TMOMOIIM TPHU COJEPKAHUH TI0J
cTpaxkeid...Cen0BaTeNnbHO, 3adBUTENb MBITANICA OOpaTUTh BHUMAHHWE OPraHOB
BJIACTM HAa COCTOSIHUE CBOETO 370pPOBbS M Kay€CTBO MEAMIIMHCKON MOMOUIH,
KOTOPYIO OH MOJy4yald MpU COAEPNKAHUU MOJ CTPaKEW MU KOTOpas, IO €ro
MHEHHUIO, SIBJISLIACh HEHaJJIexKalen» (MyHKT 44 moCcTaHOBICHUS).

Cyn oTMeTwn, 4TO «...HH OJHO U3 TMPaBOBBIX CPEJICTB 3allUThI,
NpeioKeHHbIX  BrnacTsmu,  BKiIowas  kajo0y B OpraHbl  BJIACTH
MMCHUTECHIIMAPHOTO  YUYPEXKJICHUS, MPOKYparypy WIM CyA, HE SBISIIOCH
3O PEKTUBHBIM  CPEICTBOM  MPABOBOM  3allUThl ISl  MPEAOTBpAICHUS
MPEIONaraéMbplX HAPYIICHUW WA MX OCTAHOBKH, WU ISl MPEIOCTABJICHUS
3asBUTEIIIO HAJJICKAIIETO W JIOCTATOYHOTO BO3MEIICHUS B OTHOLICHUH €rO
Kanob B COOTBETCTBUU CO cTaTheil 3 KonBeHIMm» (MyHKT 45 MOCTaHOBJICHHUS).

Epponeicknii  Cyn  yCTaHOBWII HAJIMYHWE HapylwleHus cratbu 13
KoHnBeHIIuM B CBSI3U € T€M, YTO «...3asABUTENb HE pacnoiarail 3Q¢GeKTUBHBIMU
BHYTPHUI'OCYIapCTBEHHBIMU CPEACTBAMU IIPABOBOM 3aLIUTHI B OTHOLIEHUU CBOMX
XKajo0 Ha KauecTBO MEIMIMHCKOW MOMOIIM M YCIOBHUS COJAEPKAHUSA IO
cTpaxkei» (IMyHKT 46 MOCTaHOBJICHHUS).

B oTHomeHMM HeEoka3zaHUSA 3agBUTEII0 HaJICKAIlE MEIUIIMHCKOMN
nomoi, Cya OTMETHJ, YTO «...NMNHCbMEHHBIC IIOKa3aHUS 3aKJIIOUYCHHBIX,
OTOBIBABIIIMX HAaKa3aHHUE C 3asABUTENIEM, YKa3bIBAIOT Ha TO, 4TO B Mae 2013 roma
OH HayvaJl UCIIBITHIBATh CHJIBHBIC OOJIM, KOTOpPHIE BIMSUIM Ha €r0 CIOCOOHOCTH
MepeIBUTATHCSI. Nubexknyn 00JICYTOJISIONINX, MPEI0CTABICHHBIX
POJICTBEHHUKAMHU c OYCBHUIHOTO paspelieHus aMUHUCTPALIUU
MEHUTCHIIMAPHOTO YUYPEXKJACHUS W TOJ WX KOHTPOJEM, HE YIYUIIWId €ro
cocrosiHue. IIpockObl  3agBUTENsT O  CTAMOHAPHOM  JIEYEHUH  ObLIU
MPOUTHOPUPOBAHBI BJIAacTsIMU...B Takux 0OCTOSITEILCTBAX, HECMOTPS Ha
OTCYTCTBHUE >Kajio0, 3apErMCTPUPOBAHHBIX B MEIUIIMHCKOW KapTe 3asBUTEIS,
Cyn yoexieH B TOM, YTO aJMUHUCTPAIIMS IEHUTCHITMAPHOTO YUPEIKICHUS Obliia
OCBEJIOMJICHA O €ro mpoOjeMax CcO 3I0POBbEM, HMECIOIHUX MECTO C Mas
2013 roga» (myHKT 49 MOCTaHOBJICHHUS).

EBporneiickuii Cyn momyepkHyl, 4TO «...MEIUIIMHCKOE OOCien0BaHHe
3asBUTENS B OTHOLIEHUH €ro OoJiel B HOraX M CIUHE ObUIO MPOBEIEHO TOJIBKO B
suBape 2014 roma, mpuOIM3UTENHHO YEpPE3 BOCEMb MECAIIEB MOCIIC MOSBICHUS
YIOMSIHYTBIX CHMITOMOB. IIprHHMass BO BHUMaHHE TSDKECTb COCTOSIHUS
3asiBUTENS] M OTCYTCTBME NPEMSATCTBUU Il TMPOBEACHUS MEIULUHCKOIO
oOcinenoBaHUsl B OTHOUIGHMM MNpPUYMHBI ero xkamnod, Cyn cuutaer
HENPUEMJIEMBIM OTCYTCTBHE CBOEBPEMEHHOTO pEeLICHHs] MPOOJIEMBbl BIACTSIMHU.
BocbMuMecsuHas 3aiepKKa HE TOJIBKO MOJIBEPrajia 3I0pPOBbE 3aSIBUTEIISI PUCKY
CEpbE3HOT0, HEBOCIOJIHUMOrO Bpeaa, 000CTpeHUs 3a00JieBaHMs, HO TaKXKe
npojieBaia ero OoJie3HeHHbIe cTpajnaHusa. He paccmarpuBas BOmpoc O TOM,
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obecrieunmiii 1 OBl CBOCBPEMEHHBIE MEpBl MO JAMATHOCTUKE U JICUCHHIO
BbI3IOpOBiIeHUEe  3asBuTensA, Cyn  cyMTaeT, 4YTO  MPOAOJDKUTEIHHOE
HEBHUMATEJIBHOEC OTHOIICHUE MEIUIIMHCKUX pPA0OTHHKOB K COCTOSHHIO
3agBUTENS, KOTOpOE OBLIO CBSI3aHO CO 3HAYMTENBHON 00JIbI0, camMo Mo cede
IPUBEIIO K HapylieHuto ctaThi 3 KorBeHm» (MyHKT 50 TOCTaHOBIICHHUS).

Cya mpumien K BBIBOJY, YTO «...MMEJIO MECTO HapyllIeHHE CTaThbu 3
KoHBeHIIMM B CBSI3M C HEUCIIOJHEHHEM BIIACTSIMU CBOEH OOS3aHHOCTH MO
00EeCIeUeHNI0 HaJUIekKaIIed MEIUIIMHCKOW MOMOIIM 3asBUTENIO BO BPEMs €ro
COIePIKAHMS TIOJ] CTPaskeii» (ITyHKT 51 mocTaHoBIeHHs) .

IIpakTnka noropopunix opranos OOH

Cm. makace Hudxcenpugseoennoe Pemenne Komurera mpoTuB ObITOK OT 11

aBrycta 2017 r. mo neny Paweo /[prcaudoan npomus Tynuca (coobiieHue Ne
654/2015).

%B Bepxosusiii Cyn Poccuiickoit denepaunu noctynui psj nocraHosyieHuit EBporneiickoro
Cyna mo mpaBaM 4eJOBEKa, TaKXKe COJEpKAIlMX KOHCTATallMI0 HapylIeHHs CcTaTbu 3
KonBeHIIuu B cBsI3U ¢ HEoOECHEUEHHUEM 3asBUTEISIM HaJUIEkKAIIUX YCIOBUM COJEp)KaHUS B
MmecTax JuieHus cBooosl. [loctanonenus Esponeiickoro Cyaa mo xanodam Ne 71621/13 u
381/15 «@unumonoe u Daznrymounoe npomue Poccuu» (BbIHECEHO W BCTYIHJIO B CHITY 6
okTs10pst 2016 1.), Ne 53494/09 u 3 npyrux «Opyoxcoe u Opyzue npomue Poccuuy
(BbIHECEHO M BeTynuiio B cuity 6 uronst 2017 r.), Ne 3459/13 u 4 npyrue xanodsl «Anmonoe
u opyzue npomue Poccuu» (BbiHeceHO U BeTynuio B cuity 20 uronst 2017 r.), Ne 38884/13 n
5 npyrux xano0 «Bunkoe u opyzue npomue Poccuuy (BbiHECEHO M BCTynuio B cuiy 20
utonss 2017 r.), Ne 7369/09 u 7 apyrux xanod «/onzoé u opyzue npomue Poccuu»
(BbIHECEHO M Berymwiio B cuity 12 oxtsabpa 2017 r.), Ne 37783/16 m 9 npyrux xanob
«/lyounun u opyeue npomue Poccuu» (BbiHECEHO U BCTynuio B cuity 12 oktsOpst 2017 r.),
No 32795/16 u 7 npyrux xanob «Ezopoeé u opyzue npomue Poccuuy» (BHIHECEHO U BCTYITHIIO
B cuny 12 oxtsiops 2017 1.); Ne 8306/10 u 6 npyrux xano0 «3enenkos u opyzue npomue
Poccuuy (BbiHECEHO U BCTynmuwio B cuiy 28 centsiops 2017 r.), Ne 66757/14 u 6 npyrux
xanod «Kapeawun u opyzue npomue Poccuu» (Boineceno 21 mapra 2017 r., BCTynumio B
cuny 18 centsOpst 2017 r.), Ne 29647/16 u 6 npyrux xanod «Kowienee u opyzue npomue
Poccuuy (BbiHECEHO U BCTynUIo B cuity 12 okts0pst 2017 1.), Ne 62980/10 u 6 npyrux anob
«Meoeeoes u opyzue npomueé Poccuuy» (BbiHECEHO W BCTYNUJO B cuity 9 HosiOps 2017 1.),
No 16401/12 u 9 npyrux xanod «Moaxcapoeé u opyeue npomueé Poccuu» (Bpinecerno 21 mapra
2017 r., Berymuio B cuity 18 centsaopst 2017 r.), Ne 16342/11 u 6 apyrux xanob «lloaynun u
opyzue npomue Poccuuy (BeiHECEHO W BCeTynwio B cuny 6 utonst 2017 r.), Ne 40016/16 u 9
npyrux xanod «llomanoe u opyzue npomue Poccuu» (BbIHECEHO W BCTYNWJIO B cuiy 12
okTsa0pst 2017 1.), Ne 34649/16 u 6 apyrux xanod «Cmupnoe u opyzue npomue Poccuuy
(BeIHECEHO ¥ BCTymuiio B cuiy 12 okTsiops 2017 1.), Ne 6496/14 u 9 npyrux xanod «Cyukoe
u opyzue npomueé Poccuuy (BpiHeceHo u BCTynuiio B cuiy 4 mas 2017 1.), Ne 12860/11 u 7
apyrux xanod «kQouna u opyzue npomue Poccuuy (BbIHECEHO M BCTYIWIJIO B CHITy 6 UIOJA
2017 r.), Ne 31044/08 u 9 npyrux xanod «Mynrwkoe u opyzue npomue Poccuuy (BbiHECEHO
¥ BCTynujo B cuity 12 oktsa6ps 2017 r.).
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Cm. maxorce Hudicenpusedennoe Pemienne KomureTra mpoTuB MBITOK OT 31
utonis 2017 1. mo neny Awum Paxuwes npomue Kazaxcmana (cooOuieHue Ne

661/2015).

UpezmepHas OnumenbHOCMb UCHOJHEHUsT CIYNUBUIUX 8 3AKOHHYIO CUTY
CYO0eOHbIX peuleHUll

IIpakTuka EBponeiickoro Cyaa mo npaBam 4ej10BeKka

B Bepxosubii Cyn Poccuiickoit  @eaepanuu  MOCTYNHWI — PAJl
noctaHoBiieHnii EBponerickoro Cyza mo mpaBaM 4YeloOBEKa, COAEpKalluX
KOHCTaTaluioo HapymeHusa IyHkra | crarem 6 KonBeHmmu u cratem 1
[Ipotokoma Ne 1 k KOHBEHUMH B CBA3M C HEUCHOJHEHUEM HWIIM YPE3MEPHO
JUTUTEJIbHBIM HUCIIOJIHEHUEM BCTYNHUBIIMX B 3aKOHHYIO CHITY CYJI€OHBIX PEIICHHI
no 0053aTeabCcTBAM HMMYUIECTBEHHOIO W HEMMYIIECTBEHHOIO XapakTepa
rocy/iapcTBa U MyHULIMNAIBHBIX 00pa3zoBanuii. [loctanoBnenus EBpomneiickoro
Cyna no »xanobam NeNe 33064/07, 13600/10, 40437/10, 78491/12, 20600/13,
49569/13, 63406/13, 68839/13, 76570/13 «Kazauxoea u opyzue npomue
Poccuuy, NeNe 19388/07, 46656/09, 47394/10, 59298/11, 64943/11, 44953/12,
72964/12, 40790/14 «Kypywuna u opyzue npomueé Poccuuy, NeNe 36325/05,
2548/10, 72800/11, 18356/13, 6536/14, 38045/14 «bedymoe u opyzue npomue
Poccuuy.

Bonpocul ocywecmenenus 2ocyoapcmeom 1opucouKyuu
IIpakTuka noropopusix opranos OOH
Komurer no npaBam 4ejioBexka

Pemenne Komurera no mpaBam yenoBeka oT 26 utong 2017 r. mo geny
bacem Axmeo Hceca Accun u op. npomus Kanaowr (coobmenue Ne 2285/2013).

Tema coobwenus. OTBETCTBEHHOCTh TOCyAapcTBa 3a JAcHCTBUS
YaCTHBIX NPEANPUITUH.

Bonpoc cywecmesa: orpaHuyeHHuss mpaBa Ha CBOOOAY; HE3aKOHHOE
MOCATATEIbCTBO HAa HENMPUKOCHOBEHHOCTh JKWJIMIIA; JHWIIEHUE MpaBa Ha
MOJIb30BAaHUE CBOEH COOCTBEHHOM KYIbTYpPOU.

IIpaBoBbie mno3unuu Komurera: B COOTBETCTBUU €O cTaThed |
@aKyJIbTaTUBHOIO MPOTOKOJA TOJBKO TPAXKIAHE IMOJB3YIOTCS IMPABOM Ha
npeacTaBieHne coobmennit (myHkT 6.3 Pemenus).
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Komurer HamoMuHaer, dYTO B COOTBETCTBHM CO cTartbei 1
@®akynbTaTUBHOTO TMPOTOKOJA OH MOXET TMoJdy4aTh M paccMaTpuBath
COOOIICHHS OT JIUI, HAXOASIIUXCS O] FOPUCAUKIIUEH TOCYIapCTB-YUaCTHUKOB.
OH...HanomuHaetr, yto B nyHkre 10 [3]ameuanust oOumiero mopsimka Ne 31
(2004 rom) o xapaktepe OOIIETr0 FOPUIUIESCKOTO 00S3aTEIIbCTBA, HAIAracMoro
Ha TOCYJapCTBa — YYACTHUKU [MeXIyHapOAHOTO MaKTa O TPaXIAHCKUX H
MOJINTUYECKUX TIpaBax], CKa3zaHO, YTO OT TOCYAapCTB-YUYaCTHHKOB TpPeOyeTCs
yBaxkaTb M o0ecrneuuBaTh Tpu3HaBaemble B [lakre mnpaBa Bcex JwIl,
HaxXOJSIINXCS B MpeAeiaX UX TEPPUTOPUHU, U BCEX JIMII, HAXOJAIIUXCA MO UX
IOPUCAUKIMEH. DTO 03HAYAET, YTO FOCYJAapPCTBO-YYaCTHUK OOS3aHO YBa)KaThb U
oOecrieynBaTh JIIOOOMY JIHMITY, HAXOJSIMIEMYCs B Tpejesiax KOMIIETCHIUH WU
3¢ (HEKTUBHOTO KOHTPOJISI ATOTO TOCYAapCTBAa-YYaCTHHUKA, MTpaBa, IPU3HABAECMbIC
B [lakTe, maxke ecnum JHMII0O HE HAXOAUTCS HAa TEPPUTOPUU TOCyAapcTBa-
yuyactHuka. Kak ykaspiBaetcss B [3]ameuanun oOmero mnopsaka Ne 15
[0 MONIOKEHUH WMHOCTPAHIIEB B COOTBETCTBUU ¢ [lakTOoM], mpuHSATOM Ha
nBaanaTth ceapMor ceccur (1986  r0a), BO3MOXXHOCTH  TOJIB30BATHCS
NpeaycCMOTpeHHbIMU B IlakTe mpaBaMu HMEIOT HE TOJBKO TpaKIaHe
roCyJ1apCTB-y4aCTHUKOB, HO M BCE JIMIIA HE3aBUCUMO OT MX TPaKJIaHCTBA WM
OTCYTCTBHUSI TaKOBOT'O, KOTOpPbIE MOTYT OKa3aThCi HA TEPPUTOPUU WU O]
IOPUCIUKIIUEH ToCyJapcTBa-y4acTHUKA, T.€. TAaKWE JIMIA, KaK MPOCUTENH
yoexuIa, 0exeHIbl, TPYASIUECI-MUTPAHThl UM UHbIC KaTeTOPUH JIUIl. JTOT
MPUHITUI TPUMEHUM TakKe K JIMIIAM, HaXOASAIIMMCS B paMKaX KOMIICTCHIIHH
i 1oa  A(PQPEeKTUBHBIM  KOHTPOJEM  CHUJl  TOCYJapCTBa-y4aCTHHUKA,
JIEUCTBYIONTIUX 32 TIpe/ieslaMUd €ro TEPPUTOPUH, HE3ABHCHUMO OT OOCTOSITEIBCTB,
Py KOTOPHIX OblIa YCTAHOBJEHA Takas KOMMETEHIUS WM 3(PQGEeKTHUBHBIMN
KOHTpOJIb, KakK, Hampumep, B Cily4yae CHJ, MPEACTaBISAIONUX COOOi
HAIlMOHAIBHBIA ~KOHTHHTEHT TOCYJapCTBA-y4yaCTHUKA, BBIACICHHBIA IS
y4acTusi B MEXKIYHApPOJHON OMeparuu Mo MOAJACPKAHUI0 WIH YKPETUICHUIO
mupa (myHKT 6.4 Peuienus).

HecmoTpst Ha TO, 4TO 00s13aTeNLCTBA TOCYIAapCTBa B O0JACTH TIpaB
YeJIOBeKa Ha €ro COOCTBEHHOM TEPPUTOPUM HE MOTYT OBITh BO BCEX
OTHOIICHUSAX TIPUPABHEHBI K €ro oO0s3aTelnbCTBAM 3a TpeaejaMu  ero
Tepputoprr, KOMHUTET CUMTaeT, YTO CYIICCTBYIOT CHTYalldd, B KOTOPBIX
rOCyAapCTBO-YYaCTHUK 00s3aHO 00CCIEUHTh, YTOOBI TIpaBa, MPEIyCMOTPEHHBIC
[TakTOM, HE HaApyIIAIKCh B PE3yJbTaTe 3KCTEPPUTOPHAIBLHON EATCITLHOCTH
NPEANPUATHIL, HAXOMIIMXCS MOA €ro FOPHCAMKIMEH”. T0 0COOEHHO
aKTyaJlbHO B TEX CIIy4asX, KOTJa HApyIICHHWsI TpaB 4YeJIOBEKa HACTOJBKO

2 Cm. coobmenns Ne 1539/2006, Mynagh npomue Pymvinuu, CooOpaxeHUs, TPUHSATHIC
30 mronst 2009 r., mynkt 14.2; u Ne 2005/2010, Xuxc npomuse Ascmpanruu, CoobpakeHus,
npuHsATeie 5 HOAO0ps 2015 r., myHKTH 4.4—4.6. CM. Takxke CCPR/C/CAN/CO/6, nyHKT 6;
CCPR/C/DEU/CO/6, myHKT 6; u 3ameuyanue odero nopsiaka Ne 31, myHkT 8.
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CEepPhE3HBI TI0 CBOEMY XapakTepy, KaK Te, O KOTOPHIX WJIET Pedb B HACTOSIIEM
coobmieHuu (MyHKT 6.5 Pemenus).

Ounenka Komurterom ¢akTuyecKux 00CTOATENbCTB JeJa: ABTOPbI
YTBEPKJIAlOT, YTO SABJISIOTCS >KEPTBAMU HApYIICHUN WX MpaB MO CTaThsiM 2, 7,
12, 17 n 27 [Ilakta] B pe3yibTaTe WX BBICEICHUS C KX 3€MEJb, a TaKKe
CTPOUTENIBCTBA HAa HUX U3PAWIBCKOTrO TmoceneHus. OHM YTBEPXKIAKOT, YTO
roCyJ1apCTBO-YYaCTHUK HECET OTBETCTBEHHOCTh 3a 3TH HAPYIIEHUS B TOH Mepe,
B Kakod OHO HApyHIMJIO CBOE AKCTEPPUTOPUAIIBHOE 00s3aTENIbCTBO
rapaHTUpOBaTh IIpaBa AaBTOPOB B COOTBETCTBUM C BBIIICYIIOMSHYTHIMU
MOJIOKEHUSIMA TEM, 4YTO: a) HE MpeaocTaBUiio UM S(DPEKTUBHBIE CpEACTBA
MpPaBOBOM  3alllUTHl, OTKa3aB B TMPHUBICUCHUH JBYX KOpIOpaluid K
OTBETCTBEHHOCTHM 3a HapylIEHWUs; ¥ b) HEANEKBATHO PETyIUPOBAJIO
NESATEIbHOCTh JIBYX KOpHopanui i oOecredeHus: Toro, 4ToObl OHHM HE
Hapymiaii ~ nosnoxeHuss — [lakta.  ['ocynmapcTBO-y4aCTHHK — OCIApUBAET
MPUEMJIEMOCTh TPETEH3UN AaBTOPOB HAa TOM OCHOBAaHWHM, YTO aBTOPHI HE
00Ja1at0T MPOIECCyalIbHON MPaBOCYOBbEKTHOCTHIO B KomuTere, 4To cTaThu, Ha
KOTOPBIE OHH CCBhUIAKOTCS, HE UMEIOT SKCTEPPUTOPUAIIBHOTO IEUCTBUS U UTO 3TU
YTBEPKICHUS SIBISIOTCS SIBHO HEOOOCHOBAHHBIMU (IMYHKT 6.2 Perienust).

['ocynapcTBO-yyaCTHUK 3asiBJISIET, YTO JBOE W3 aBTOPOB (MMYILECTBO
nokoiiHoro Axmena HMccel AOGpamnel SlccuHa um coBeT jaepeBHU buwH,
IIPE/ICTABIICHHBI 3aMECTUTENIEM MPEACEAATeNs) SABISIIOTCA FOPUIANYECKUMHU
JUIAMU U, TaKUM 00pa3oM, HE MOTYT paccMaTpUBaThCs B KauyeCTBE >KEPTB B
coorBeTrcTBUM ¢ Ilaktom u ®DaxkynbTaTUBHBIM IPOTOKOJIOM...IIOCKOIBKY
MMYILIECTBO M COBET JAEPEBHU HE SBISIOTCSA (pu3zmueckumu Jmnamu, Komurer
CUNTACT, YTO OHH HE COOTBETCTBYIOT KpHTepHio ratione personae®, xotopsiit
NO3BOJMJI OBl MM MPEACTaBUTH cooOmieHue. Takum o00pa3oMm, JaHHOE
COOOIICHHE SBJIIETCS HEMPUEMJIEMBIM B 3TOM OTHOILUEHUU B COOTBETCTBUU CO
cratbeil 1 DaxkyJIbTaTUBHOIO IMPOTOKOJA MO NPHYHMHE OTCYTCTBHUS JIMYHOIO
cratyca’’ (myHKT 6.3 Pernenns).

Komurer...mpuHUMaeT K CBEACHHUIO YTBEPXKICHHE TOCY/apCTBa-
yY4aCTHHKAa O TOM, 4YTO JAHHOE COOOIIEHHWE HECOBMECTUMO C MPOIEAYPOi
pPaccMOTpEHUs COOOIICHUH, MTOCKOIBKY aBTOPBI COOOIICHUS HE TTOAMAIAl0T O]
IOPUCIUKIIMIO TOCYIapCTBA-y4acTHUKA (MYHKT 6.4 Perenus).

Komurer otmewaer, uro c¢ 2004 roma kommanuum «I'puH mapk
UHTEPHAMHI» W «['pUH MayHT HHTEPHAITHI» OBUIM 3apEeTUCTPUPOBAHBI H
nomunuuupoBanbl B Kanane, rae onu miarst Hajgord. [Toatomy caMu KomnaHuu

30 Kpurepuii numa (m1aT.)

31 Cm. coobmennst Ne 163/1984, K. u op. npomus Umanuu, Pemenne, npunstoe 10 anperns
1984 r., mynkr 5; u Ne 104/1981, A.P.T. u Ilapmusa V.I'. npomus Kanaowi, Pemenue,
npussroe 6 anpens 1983 r., myHKT 8.
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HAXOJATCS B Mpejaesax TePPUTOPUH U IOPUCIUKIUHM TOCyIapCTBa-y4yaCTHHUKA
(myHKT 6.5 Pemienus).

KomuTeT mpuHUMAaeT K CBEACHUIO YTBEPKICHHE TOCYyAapCTBa-yYaCTHHUKA
O TOM, 4YTO O(UIMATILHBIM MECTOM JKHUTEJIbCTBA MpEJACenaTess U CeKperaps
o0eux Kopropaiui sisnsierca ropox 'epiyius B M3paunie v 4To eAMHCTBEHHOE,
4yTo cBsi3biBaeT KaHagy M cocTaBisitonige mpeaMer cooOmieHust (akTbl, 3TO
MPEIONOKUTENIbHAS TMPUYACTHOCTh K A€y JBYX IOPUJIAYECKHX JIWII,
3aperucTpupoBaHHbBIX B KBeOeke, HO HE UMEIOIINX TPH ATOM KaKOW-ITO0 WHOM
3HAYMMOW CBSI3W C 3TOM NPOBHUHIMEW WA TOCYyAapCTBOM-y4acTHHKOM. Kpome
toro, Komuter otmeuaet, yto Bricmmii cyn KBeOeka oTka3ajicsi OCyIIECTBISTh
IOPUCIMKIIMIO Ha JUCKPCIIMOHHBIX OCHOBaHWsAX forum non conveniens®,
MOCKOJIbKY, B YaCTHOCTH: a) CBsI3b MexXay KBeOekoM M JHIlaMU, UMEIOLIUMHU
OTHOLIEHHUE K JaHHOMY HCKY, SIBISETCS KpallHE HE3HAYUTEIIbHOM, IOCKOJIBKY
BCE WCTIBI W CBHUAETENW XUBYT B M3pawne unu Ha 3anagHoMm Oepery;
b) koprniopanuu 3apeructpupoBanbl B KaHaje TOABKO JHIIL 1O MPUYHHAM,
CBSA3aHHBIM C HaJIOroobyioxkeHueM B WM3pausie, U AeHCTBOBAIM B KauyecTBE
anbmep 520> OT MMEHH M B HHTEPECaX KOPIOPALMH, KOTOpas He SBIISETCS
pesunentoM Kananbl W He pacrmoyiaraeT KakuMu-ianbo aktuBamu B KaHane;
C) «I'pyH mapk MHTEPHIMIHI» U «[ pPHH MayHT HHTCPHAIIHI» HE UMEIOT aKTHBOB
B Kanage. MIX akTWBBI, €CIM TAKOBBIE HMMEIOTCS, HAXOAATCA Ha 3alaJIHOM
Oepery, TJ€ pacloJIOXKEHbI 3/1aHMs, COCTAaBJAIONIME TMPEAMET Cropa; Hu
d) 3asBuTEIM OOPATWIMCh B KaHAJCKHE CYIbl TOJBKO IIOCIE TOTO, Kak
HEKOTOphIE W3 WX HCKOB OBUIM PACCMOTPEHbI W OTKJIOHEHBI CYyJI€OHBIMU
opranamu B M3pawniie (myHKT 6.6 Pemenus).

[IprHMMas BO BHUMAaHHUE 3JEMEHTHI CBS3H C TOCYAApCTBOM-YYaCTHHUKOM,
KomuTeT Takke CUMTAET, 4TO B JAHHOM CJIy4ae aBTOpPHI HE MPEICTaBUIM
JOCTATOYHYIO UH(POPMAIMIO O TOM, B Kakoi cTernenn Kanaja MOXeT cUUTaThes
OTBETCTBEHHOM 3a TO, YTO HE IPOsABWIA PasyMHYK  JOJDKHYIO
JTOOPOCOBECTHOCTh B OTHOIICHHWU AKCTEPPUTOPHAIBHON NEATENBHOCTH JBYX
KOMIaHU. DTO BKIOYAET, HApPUMEpP, OTCYTCTBUE MH(POPMAIIMN B OTHOLLECHUH
JNEUCTBYIOIIMX B TOCYJApCTBE-YYaCTHHKE  IIPAaBWI,  PETYIUPYIOLIUX
NEATENIBHOCTh ~ KOpIIOpauuid, MW  BO3MOXHOCTEHM TIOCYyAapCTBa-y4aCTHHKA
obecnieunTh 3((HEKTUBHOE PETYIUPOBAHUE COOTBETCTBYIOIIEH ESTEIbHOCTH;
0cO00ro Xapakrepa pOJU KOpPHOpauuid B CTPOUTENBCTBE TOCEJIEHUNH U
MOCJIEICTBUNA MX JNEUCTBHUM JJId NpaB aBTOPOB; U MH(OpPMAILMU, UMEIONICHCS B
pacnopsbKeHUH TOCYyAapCTBa-y4acTHUKA, OO0 3TOH JIeATeNbHOCTH, BKJIHOYAs
npeackazyeMocTh ee nociuenctsuil. Ha ocHoBe nH(popMaiuu, npeacTaBIeHHOMN
ctopoHamu, KomuTeTr cuMTaer, 4YTO CBS3b MEXKAYy 00s3aTeIbCTBAMU
roCyJapcTBa-y4yaCTHUKa B COOTBETCTBUU C [lakToM, NEUCTBHUAMU KOMIIAHWM

32 HeynoGnoe mecTo paccMoTpenus aena (J1at.)
3 Hpyroii s (nart.)
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«['puH mapk MHTEPHAIIHI» U «['pUH MayHT MHTEPHAIIHI» U MPEANOIaraéMbIM
HapylIEHUEM IIpaB aBTOPOB HE SIBISIETCS IOCTATOYHO OOOCHOBAHHOM ISl TOTO,
YTOOBI IPU3HATH COOOIIEHHE MPUEMIIEMBIM (ITyHKT 6.7 Pemienus).

BoiBoabl Komurtera: mpusHaTh COOOIIEHHE HENPUEMIIEMBIM COTIIACHO
ctaTbe 2 PaKkyIbTaTUBHOIO MPOTOKOA (MYHKT 7 Perenus).

IIpaso Ha c60000y evipadicenus MHeHUl
IIpakTuka norosopusix opranos OOH
KomuTer no npasam 4ejioBeka

CooOpaxenunss Komutera no npaBam yenoseka oT 13 urons 2017 r. mo
neny Anopeu Ceupuoos npomue Kaszaxcmana (coobmenne Ne 2158/2012).

IIpaBoBbie mo3unuu Komurera: Komurer oTMmMewaer, 4ro mpaBo
OTJICJILHOTO JIUIA BhIpaKaTh CBOE MHEHHE, B TOM UMCIIE, pa3yMeeTCs, MHEHHE
[0 BOIIPOCAM IpaB YEJOBEKA, TAKUX Kak MpaBO Ha CHPABEAJIMBOE CyJeOHOE
pa3OUpaTenbCTBO, SIBSETCS YacThIO MpaBa Ha CBOOOJHOE BhIpAKEHUE MHEHUH,
rapaHTHpoBaHHOTO cratheil 19 IMakta> (myHkT 10.2 CoobpaskeHuii).

KomuTter ccputaercst Ha cBoe [3]amedanue obmiero nopsiaka Ne 34 (2011)
0 cBO0OJIe MHEHUU U CBOOOJE MX BBIPAKEHHUS, B COOTBETCTBHUU C KOTOPHIM
CBO0OO/JIa MHEHMH M CBOOOJAa MX BBIPAKEHUS SBISIOTCS HEOTHEMJIEMBIMU
YCJIOBUSIMM BCECTOPOHHETO pa3BUTUSI JUYHOCTH. OHHM HMEIOT KIIOUEBOE
3Haue€HUE Ui JI00oro oOmiecTBa W SBIAIOTCS  OCHOBOIOJArarolIMMHU
AJIEeMEHTaMH JIF0OOro CBOOOAHOTO M JIEMOKPATUYECKOTO 00IecTBa (IMyHKT 2).
Komuter HamomMuHaeT o0 TOM, 4To NyHKT 3 crarbu 19 Ilakta pomyckaer
HEKOTOpPbIE OTPaHUYEHHUs, HO TOJBKO TMPEIYCMOTPEHHbIE 3aKOHOM H
SIBJISTFOIIMECS HEOOXOIUMBIMH &) JIJIsl YBOXKEHHUS MPaAB U PEMyTAIMK JPYTUX JIHI]
U b) s OXpaHbl TOCYJapCTBEHHOW 0€30MacHOCTH, OOIIECTBEHHOTO MOPSJIKa,
3MI0pOBbSl  WJIM  HPABCTBEHHOCTHW  HaceneHus. J[ioboe  orpaHudeHwue
OCYUIECTBJICHUSI TakuWX CBOOOJ JOJKHO CTpPOro OTBeYaThb TpPeOOBAHUIO
HEOOXOJMMOCTH M copa3MepHOCTU. OrpaHUueHHs] JOJDKHBI YCTaHABJIMBATHCS
JUIIL JUIS TeX IeNel, Mg KOTOPhIX OHU MpEIHAa3HAYEHBbI, U JIOJKHBI OBITH
IPsIMO CBSI3aHBI C KOHKPETHOW 1LIEJIbIO, TOCTHKEHUE KOTOPOMl OHM MPECIeAyIOT
(TyHKT 22)35. KOMHTET. .. HAIOMHHACT ", 4TO MMEHHO rOCy1apCTBY-y4aCTHUKY

% Cm. Kusenmaa npomus Puunanouu, IyHkT 9.3.

% Cw. TaKxke, B yacTHOCTH, coobenne Ne 1948/2010, T ypuensx u Op. npomus benapycu,
CoobOpaxenus, npunsareie 24 urons 2013 r., mynkr 7.7; Ne 2089/2011, Koponv npomus
benapycu, Coobpaxenus, npunareie 14 urons 2016 r., nyHkt 7.3; u Ilonnasuuiii npomue
benapycu, nynkr 8.3.
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HAJUIEKAT  TIPOJEMOHCTPUPOBATh, UYTO  OrPAaHWYEHUs [paB  aBTOpa,
nperycMOTpeHHble  ctaTheil 19  [lakra, SBISIOTCS  HEOOXOIUMBIMM U
copasmepHbIME® . VI HakoHer, KOMHTET HAalOMHHAET, YTO JTH060€ OrpaHHuCHHE
cBOOO/ABI BBIPAKEHHS MHEHUN HE JOJDKHO OBITh CIHMIIKOM MIMPOKHUM TIO
XapakTepy, T.€. OHO JOJDKHO SIBISTHCS HAUMEHEE OTPAaHUYMTEIBHONW MEpOH, C
MOMOILBI0 KOTOPOM MOKET OBITh OOECIedYeHa COOTBETCTBYIOLIAS 3alllUTHAS
byHKIUA, 1 OBITHh COpa3MEPHBIM 3alUIIaeMOMy HHTepecy (MyHKT 34) (IyHKT
10.3 Coobpakenuii).

Ouenka Komurerom ¢pakrudyeckux 00CTosATeJbCTB Aea: Komurer
OTMEYaeT yTBEpPXKJCHUE aBTopa O TOM, YTO €ro MnpaBO Ha CBOOOaY
BBIpQKEHUSI MHEHHUM, 3aKperuieHHoe B myHkTe 2 cratbu 19 Ilakra, ObL10
orpaHuueHo 0e3 TpeOyllerocss Ha TO OCHOBaHWs, Oa3UpYyIOIIErocs Ha
KaKOM-JINOO M3 3aKOHHBIX IIeJIel, MPEAyCMOTPEHHBIX B MyHKTE 3 cTarhu 19
[TTakTa]...KomuteT oTMeuaeT, 4TO aBTOp OBbLI TPU3HAH BUHOBHBIM W
omTpadoBaH 3a OPraHU3AlMIO «JIEMOHCTpAIlMU», B KOTOPOW OH SBIISIICS
€IMHCTBEHHBIM YYaCTHUKOM, HE 3alpoOCHUB B OQUIIMAIBLHOM MOPSIKE
pa3pelieHus OT MECTHBIX OPTraHOB HCIOJHUTENbHOW BiacTu. [lo MHEHHUIO
Komurera, rocynapcTBO-y4acTHUK BMENIAIOCH B OCYILIECTBIEHUE aBTOPOM
ero mpasa Ha CBOOOJHOE BBIpAKECHHE MHEHHUU M PACIPOCTPAHEHUE BCIKOTO
pona uHpopManMu U HUAEH, KOTOPOE 3alUIIEHO MMYyHKTOM 2 cTartbu 19
[Takra (myskrt 10.2 CoobpaxxeHuii).

KomuteT oTmMeuaet yTBEpKAE€HUE aBTOPA O TOM, YTO BBEJEHHBIC B €T0
OTHOUICHUW OTPAHUYEHUS HE TPEAYCMOTPEHBI 3aKOHOM, MOCKOJIbKY
BBIPA)KCHUE MHEHUS OTIAEJbHBIM JIMIIOM HE SBISIETCA «IEMOHCTPALUEI.
Komurer...oTMe4aeT mo3uIuio TrocyaapCcTBa-y4yacTHUKA O TOM, 4YTO, XOTA
MOHATHUS «JIEMOHCTpPAILUs» U «OOIIECTBEHHBIM MPOTECT» HE OMPEJICICHBI B
3aKOHE, TOBEJICHHE aBTOpa MPEJACTaBISIET COOOM «JIEMOHCTPALIUIO» IS
1esiel 3akoHa O MOPSJIKE OpraHU3aIMU U MPOBEACHUS MUPHBIX COOpaHUid,
MUTHHTOB, MIECTBUW, MUKETOB W JAeMOHCTpanui. HeszaBucumo oT TOrO,
3aMpPENICHO JIM MOBEJICHUE aBTOPa B COOTBETCTBUM C BHYTPEHHUM IMPAaBOM,
Komurer oTmeuaer, 4To0 Ha MHUPHOE BBIPAKECHUE OTIAEIBbHBIM JHALOM B
OOIIECTBEHHOM  MECTE€ CBOEr0O  MHEHUS O  NPEANOJOXKUTEIbHO
HECHpPaBeIJIMBOM cynebHOM pa30ouparenbCcTBe HE JOJI>KHBI
pacnopoCTpaHATbCS TE€ K€ OrpaHUYEHUs, KOTOpPbI€ MNPUMEHSIOTCA K
coOpanuto yui. KoMHTET...0TMEYaeT, YTO HU TOCYdapCTBO-YYaCTHUK, HU
HAllMOHAJIbHBIC CY/Ibl HE YKAa3aJIM HUKAKUX KOHKPETHBIX OCHOBAHUM, KaK 3TO
TpeOyeTcsi B COOTBETCTBUU ¢ MyHKTOM 3 ctarbu 19 I[lakTa, B 000CHOBaHUE

% Cwm., Hampumep, cooGuernst Ne 1830/2008, [Tusornoc npomus Benapycu, CoobpaxeHus,
npuHsATbie 29 okTs0ps 2012 1., myHKT 9.3; u Ne 1785/2008, Onewxesuu npomue berapycu,
Coobpaxenus, npunsteie 18 mapra 2013 r., myHkT 8.5.

3 Cm., Harpumep, cooomerus Ne 2092/2011, Auopocenxo npomue benrapycu, Coodpakenus,
npunsateie 30 mapta 2016 1., nyHkT 7.3; u [lonnasuwiii npomus berapycu, nyHkT 8.3.
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HEOOXOMMMOCTH OTPAaHHYCHHil, BBEICHHBIX B OTHOMICHHHM aBTOopa’. B
YaCTHOCTH, T'OCYAAapCTBO-YYaCTHUK HEe OOOCHOBAJIO MPUYMH, IO KOTOPBIM
NOJIy4eHUE MPEABapUTEIbHOTO O(PUIMAIBHOTO pa3pelieHUss OT MECTHBIX
OpraHoB JO0 MPOBEACHUS OAWHOYHON aKIMU MpPOTECcCTa HEOOXOAUMO MJIst
OXpaHbl TOCYAAPCTBEHHOW OE€30MaCHOCTH, OOMIECTBEHHOTO IMOpsAKa,
3I0POBbSI UM HPABCTBEHHOCTH HACEJCHUsS JUOO0 IS YBaXKCHHUS MpaB WIH
penyrauuu Japyrux Jmn. Kpome TOro, rocynapcTBO-y4yacTHUK HE
NPOJAEMOHCTPUPOBANIO, YTO H30paHHBIE MEpHI, T.€. MpPU3HAHHE aBTOpa
BUHOBHBIM U HaJlO)KeHUE MmTpada B pasmMepe MOJOBHHBI MaKCUMAJIbHOU
cymMmbl comtacHo 4actu 1 crareu 373 Konmexkca 00 aJIMUHUCTPaTHUBHBIX
IIpaBOHAPYIICHUSX, NPEACTaBISIN COOOM HaMMEHEe OIPAHUUYUTENbHbIE
MepBl WM SBIAIHCH COpasMEpHBIMH 3aIlHIIaeMoOMy HHTepecy . Komurer
1ojaraeT, 4ro B JAaHHBIX OOCTOSITENbCTBAX HE OBUIO JOKAa3aHO, YTO
HaJIOKEHHBbIE Ha aBTOpa OrpaHUYEHUs ObUIM ONpaBJaHbl 3aKOHHBIM
MHTEPECOM U SBJISIIIUCH HEOOXOAUMBIMHU UJIM COPA3MEPHBIMU TAaKOM 1LIEJIU B
COOTBETCTBHUU C YCIIOBHUSIMM, M3JIO)KEHHBIMU B IMyHKTe 3 cratbu 19 Ilakra.
[IoaToMy OH TOpPHUXOOUT K  3aKIIYEHUIO, YTO IIpaBa  aBToOpa,
MpEeIyCMOTPEHHbIE MYHKTOM 2 ctarbu 19 IlakTa, OblIM HapylIeHbl (ITyHKT
10.4 CooOpaxxenuii).

BeiBoabsl Komurtera: mpeacraBieHHbIe (AKThl CBUACTEILCTBYIOT O
Hapymenun Kazaxcranom ctarbu 19 [lakra (mynkT 11 CooOpakenuit).

IIpaso uszbupamo u 6vims U3OPAHHBIM
IIpakTuka gorosopusix opranos OOH
KomuTer mo npaBam 4yejioBexka

CoooOpaxkennss Komutera no npasaMm uenioBeka oT 13 urons 2017 r. mo
neny Kpucmogep Anoacep npomue Aecmpanuu (coodmenne Ne 2237/2013).

Tema coobwenus: 00s13aTeNIbHOE TOJOCOBaHME Ha ¢enepaibHbIX
BBIOOpAX.

Bonpocvl cywecmeéa. npaBo Ha BMELIATEIbCTBO B JIMUHYHO JKU3Hb;
cB00O/1a MBICIIH, COBECTH M PEJIUTUU; CBOOOJA BhIpAXEHU I MHEHUI; MPaBO
MMETh CBOE€ MHEHHME; MpaBO MNPUHUMATh Y4YyacTHE B  BEJCHHUU
rOCyAapCTBEHHBIX JI€Jl U IPABO roJIoca; IpaBo Ha PAaBEHCTBO Iepe]] 3aKOHOM

8 Cwm. coobuierne Ne 1604/2007, 3anecckas npomus benapycu, CoobpaxeHus, TPUHATHIC
28 mapra 2011 r., mynkr 10.5.

% Cm. cooGuenne Ne 2137/2012, T opezodicuna npomue Kazaxcmana, CooOpaskeHUs,
npunsThie 21 okTa6ps 2014 r., myHKT 7.5.
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W Ha PaBHYIO 3aIllUTy 3akoHa 0e€3 BCAKOW NHCKpUMUHAIIUH; IPaBO Ha
(D GEeKTUBHBIC CPEACTBA MPABOBOM 3aIUTHI.

IIpaBoBbie mno3umum Kommurtera: ...Komuter ccplmaercs Ha CcBoe
[3]ameuanue obmiero nopsaka Ne 25, B KOTOPOM CKaszaHO, 4To, XOTs [lakt u He
COJIEP)KUT TpeOOBaHUS O HAIMYMHM KaKOW-THOO OMpeaesICHHOW M30upaTebHON
CHUCTEMBI, JII00as cucTema, JEUCTBYIOIas B TOCyJAapCTBE-y4acCTHHUKE, TOJDKHA
COOTBETCTBOBAaTh IIpaBaM, 3aKpeIUICHHbIM B crTatbe 25 [[lakTta], a Takxke
rapaHTUpoBaTh M o0OecHedYrBaTh CBOOOJIHOE BOJICU3BSBICHUE I/I36I/IpaTeneI7140
OHa J0JKHA TapaHTUPOBaTh, B YACTHOCTH, YTOOBI JIMIIAM, MUMEIOIIUM IPaBO
rojioca, Obljla MPEAOCTaBICHAa BO3MOXKHOCTh CBOOOJHO T0JIOCOBATH 3a JIFOOOTO
BBIJIBUHYTOT'O KaHJWJaTa, a TaKXe CBOOOJHO TOJOCOBaTh B MOMJIEPKKY
MPABUTEJILCTBA CTPAHBI WM MPOTUB HErO M YTOOBI TOJOCOBAHUE OBLIO TaWHBIM.
[Tostomy KomuTreTr cuumTaeT, 4To CHUCTEMa TOJIOCOBAHUS JIOJKHA I103BOJISATH
n30MpareNsiM rojocoBaTh 3a JIOOOTO BBIABUHYTOTO KaHAWAATa WM HE
rojJocoBaTh HU 3a KOTO, B TOM 4HCJE IIOJaBas HE3aIlOJIHCHHBIC HJIM HE
COOTBETCTBYIOIIIME YCTAHOBJICHHOW (popMe OroJIJIEeTeHH, a TakKe 00eCIeunBaTh,
qTOOBI IOJa4a TOJ0COB MPOBOJMJIACH ITyTeM TAaWHOTO TojiocoBaHus. Komurer
CUMTAET..., YTO J0Oas CaHKIMS 3a HEy4YacTHe B TOJIOCOBAHWUU JOJDKHA
YCTaHABJIMBATHCS 3aKOHOM, OBITh Pa3yMHOU U MPOMOPILIMOHAIBHON U HE JTOJKHA
CKa3bIBAaThCSl HA UCTOJIB30BAHUM WJIU OCYIIECTBIICHUH IPaB, MPEAYCMOTPEHHBIX
[TaktoMm (myHKT 7.3 CooOpaxeHwuit).

Ounenka Komurterom Qakrudyeckux o00CTOATEJLCTB Aesa: Komurer
NPUHUMAET K CBEICHHUIO YTBEpPXKICHUS aBTopa O TOM, UYTO CHCTEMa
0053aTENIbHOTO TOJOCOBAaHUS M IITpad, HANOKEHHBIM Ha HEro B CBA3M C €ro
HEy4YaCTUEM B TOJOCOBAaHHWM, MCKaXalOT M MOABEPraloT MPUHYKICHUIO
CBOOOJHOE BBIPAKEHUE MM CBOEH BOJIM W30MpaTess, MPEACTaBISIOT COOOMU
HallpaBJICHHYI0 NPOTUB HEro Mepy NPHUHYXKACHUS, NOOYXKACHUS WM
BMEULIATeNbCTBA, B YAaCTHOCTH B TOM, YTO KacaeTcsa OyAyuiux BbIOOpPOB, H,
cleIoBaTeIbHO, MPOTUBOpPEUYAT MojiokeHusiM ctatbu 25 Ilakta. Kpome Toro,
aBTOP YTBEPKJIAET, UTO 00s13aTEIBHOE IOJIOCOBAHNE HE BEAET K OCYIIECTBICHUIO
IpaB OTIEIBHBIX JHI NPUHUMATh Y4acCTHE B BEIEHUU T'OCYIAPCTBEHHBIX JIEJI.
KoMurer...mpruHUMAET K CBEEHUIO apTyMEHThI FOCYJapCTBa-y4acTHUKA O TOM,
YTO, B YAaCTHOCTH, €ro u30upareinpHas CUCTEMa HMEET B OCHOBE
JEMOKPATUYECKUN TPUHUMUIT BCEOOLIEro Yy4acTHsi B3pOCIOrO HACEJIEHUs B
rOJIOCOBAaHUM U cOTJIacyeTcsi ¢ ero oosizarenscTtBamu 1o Ilakty, yto IlakT He
COJIEPKUT TPeOOBAHUU O HAJUYMKM KaKOW-TMOO OIpeAesIeHHON M30upaTeabHOM
CUCTEMBI M YTO U30MpaTeTu MOTYT CBOOOJIHO IOJI0COBATh 3a JIF0OOTro KaHAUAaTa
WJIM HE TOJI0COBAaTh HU 3a KOTO 0€3 HEMPaBOMEPHOTO BIUSHUS WM KAKOT0-JIH0O
npunyxjaenus (myHkt 7.2 CooOpaxkeHuit).

0 Cm. 3ameuanne oGmero mopsika Ne 25, mynkr 21.
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Komurer ormeuaer, yTo yTBEepKIeHUSI aBTOopa mo crtatbe 25 [Ilakra], B
YaCTHOCTU B OTHOIICHUM MPUHYJIUTEIHLHOTO XapakTepa HAJO0KEHHOIO Ha HEro
mTpada, B KOHEYHOM CYETE CTaBAT BOMPOC O COBMECTUMOCTH CHCTEMBI
00513aTeTLHOTO TOJIOCOBAHMS B TOCYIapCTBE-YUaCTHUKE B TOM BHJIE, B KOTOPOM
OHa OblJIa MPUMEHEHa K aBTOpY B Xoje (eaepanbHbix BbIOOpoB 2010 rona, c
nonoxkeHusimMu [lakra (mynkr 7.3 CoobpaxkeHuit).

KoMuTeT nmpuHHMaeT K CBEJCHHUIO 3aMEUaHUsl TOCYAapCTBa-yYaCTHHKA O
TOM, YTO B paMKaX CHCTEMbI OO0SI3aTEJIHLHOTO T'OJIOCOBAHUS M30MPATETH MOTYT
CBOOOJTHO T'0JIOCOBATh 3a JHOOOI0 BBIABHUHYTOIO KaHAWJATa WM HE T'OJ0COBATh
HU 3a KOro, B TOM 4YHCJE€ TOJaBas HE3alOJHEHHBIE WM HUCHOPYCHHBIC
OroiieTeHu, 0€3 HEMPaBOMEPHOTO BIUSHUSA WIM KAKOTO-IHOO NPUHYKICHHS,
YTO TMOAada TOJOCOB TMPOBOAMUTCS IyTEM TaWHOTO TOJIOCOBAaHHMS M UTO
n30upaTea HECyT OTBETCTBEHHOCTh JMIIb B BHAE IuTpada pasmepoMm B 20
aBCTPAJMIICKUX JOJUIAPOB, €CIM OHU HE MOAANyT M30MpaTeIbHBIA OHOJJICTEHb
OJJHUM M3 YCTaHOBJIEHHBIX CIIOCOOOB M HE YKaXXyT BECKYIO U JOCTAaTOYHYIO
IPUYHUHY HEYy4acTus B royiocoBaHuu (MyHKT 7.4 CooOpakeHHil).

B nanmnom neme Komurer oTMedaer, 4YTO Ui BBIIOJIHEHUS CBOUX
00s13aHHOCTEW B KadecTBe M30Mparens Ha (enepanbHbix BblOOpax 2010 roga
aBTOp OBLT 00s3aH MPUNUTH Ha HM3OMPATETBHBIM Y4acCTOK M OMYCTUTh CBOM
OroJIJIETeHb B M30MPATENbHYIO YPHY COIVIACHO MPUHIUIY MPOBEIEHUS TaltHOTO
rojocoBanus. Ilo yTBepkaeHHIO aBTOpa, €CIM H30UpaTellb MOXKENaeT He
rojiocoBaTh HU 3a OJHOTO M3 KaHAMAATOB, KaK B €ro ciydae, M30upaTenb
JOJDKEH TMOJaTh TOJIOC HE B YCTAaHOBIEHHOW ¢opme, 4TO OyIeT HMETh
COMHUTEIIbHBIN C MPAaBOBOM TOYKM 3peHUs cTaTtyc. Komurer otmevaer, 0HaKo,
YTO TMOJlaya HE3aroJIHEHHBIX OIoJUIETEHEW MpeaycMoTpeHa B pazzene 268
3akona CopapyxectBa 0 BbIOOpax. OH...0TMEUaeT, YTO aBTOP HE OOBSICHUI,
MOYEMY HE3aNoJIHEHHbI OIOJUIETEHb pealbHO HE OTpaxan Obl €ro BOJIO
u30uparesns He MOAJNEPKMBAaTh HU OJHOTO W3 KaHAWJATOB Ha (eaepaibHbIX
BeiOOpax 2010 roma. Kpome Toro, aBtop He mnpenactaBun Komurery
yOeIuTeNbHBIX apryMEHTOB B J0Ka3aTeIbCTBO TOTO, YTO HAJIOKEHHBIA Ha HETO
mTpad sBiIsieTcss Hepa3yMHBIM UM Hecopa3MepHbIM (TTyHKT 7.5 CooOpaxeHuit).

BoiBoabl Komurtera: mpencraBieHHbIE (DAKThl HE CBUICTEIBCTBYIOT O
HapyILIEHUHU IIpaB aBToOpa, mpeaycMoTpeHHbIX B [lakte (myHkT 8 CooOpaskeHuit).

B cpepe zpasicoancko-npasogvix omuouieHuil
IIpakTuka gorosopusix opranos OOH

Cwm. Hudcenpusedennvie Coobpakenns KomureTa mo nmpaBaM 4eioBeKa OT

18 wmromss 2017 r. mo nmeny H.K. npomus Huodepranooe (cooOiieHme
Ne 2326/2013).
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Cwm. Hudcenpugeoennvlie Coobpaxenus Komurera no npaBam yeiaoBeKa OT

13 utons 2017 r. mo neny Ilemp 'amunos npomus Poccuiickou @edepayuu
(coobmenue Ne 2171/2012).

Cwm. Huocenpusedennoe Pemienne Komutera npotus neiTok ot 11 aBrycra
2017 r. mo neny Paweo /[oicauoan npomus Tynuca (coobmenue Ne 654/2015).

Cm. nuoxcenpueedennoe Pemenne Komurera OOH npoTHB OBITOK OT
31 urons 2017 r. mo neny Awum Paxuwes npomus Kazaxcmana (cooOlieHue

Ne 661/2015).

B cpepe epasicoancko-npoueccyanvnvlx omHouwieHuil
Ilpaso na cnpasednusoe cyoebHoe pazdupamenbcmeo
IIpakTuka goropopusix opranos OOH
Komurer no npaBam 4ejioBexka

CooOpaxennss Komurera o npasam uenoBeka ot 13 wutons 2017 r. no

neny Ilemp Iamunose npomuse Poccuiickou @edepayuu (cooOIeHUE
Ne 2171/2012).

Tema coobwenus: MPUHYOUTEIbHOE BBICEJICHHWE W3 JIOMa M YyTpaTa
HMYIIECTBA aBTOPOM COOOIIICHHUS.

Bonpoc cywecmea: HEeNPUKOCHOBEHHOCTh YAaCTHOW KHW3HHU; 3allUTa
3aKOHa.

IIpaBoBbie mno3uuuu Komurera: Komwurer ccputaeTca Ha CBOE
[3]ameuanne obmero mopsinka Ne 32 (2007) o mpaBe Ha PaBEHCTBO TEpen
CylaMd W TpUOyHaJlaMH M Ha CIPABENJIUBOE CyneOHOE pa30oMpaTenbCTBO, B
KOTOPOM OH OTMeuaer, uTo crathsl 14 [[lakTa] «oXBaThIBaeT MpaBO JOCTYIa B
CYIb» MPU «ONPENETIECHUN MPaB U 00A3aHHOCTEH B KaKOM-JIMOO IpaklaHCKOM
npoiecce...JlocTynm K OTNpaBiIE€HUIO TPABOCYIUs JODKEH JIEMCTBEHHBIM
00pa3oM rapaHTUpPOBATHCS BO BCEX TaKUX CIydasiX B ILIEJISIX 00€CIeYeHUs TOTro,
yTOOBl HUKAKOE JIUIIO0 HE OBLJIO C MPOIECCyalbHOM TOYKH 3PEHHS JIMIICHO
CBOETO MpaBa TpeOOBaTh IPaBoCyas» — (IyHKT 9.2 CoobpakeHmii).

KomuTteT ccputaercst Ha cBoe [3]ameuanue ob6miero nopsaka Ne 16 (1988)
O MIpaBe Ha JIMYHYIO >KW3Hb, B KOTOPOM OH TIOSICHSET, YTO «HE3aKOHHOE)
BMEIIATEeILCTBO O3HAYaeT, YTO «BMEMIATEILCTBO BOOOIE HE MOXXET HMETh

' Cwm. Bameuanmue o6urero mopsaka Ne 32, myHKT 9.
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MeCTa 3a HCKIIOYCHHEM CIIy4aeB, MPEIyCMOTPEHHBIX 3aKOHOM». Takum
00pa3oM, caM 3aKOH «JIOJDKEH COOTBETCTBOBATH MOJIOKEHUAM, MM U 33a4am
[TakTa», a ero MpUMEHEHHUE JTOJDKHO B JIOOOM ciydae ObITh «0OOOCHOBAaHHBIM B
KOHKPETHBIX 0OCTOSITEIbCTBAX» - (IIyHKT 9.3 Co0OpasKeHHif).

Ounenka Komurterom daxkrudyeckux o00CTOATEILCTB Aesa: Komwurer
MPUHUMAET K CBEJCHUIO YTBEPKICHUE aBTOPa O TOM, YTO OH HE ObLI BhI3BaH HA
CJIYLIAHUSI TI0 BOIPOCY O €0 BBICEJICHUU U, CIIEIOBATENILHO, HE TPUCYTCTBOBAI
Ha OJTUX CIylmaHusx. B CcBOMX 3aMeuaHUSIX TOCYAapCTBO-YYaCTHUK HE
ormpoBepraeT Toro ¢akra, 9TO aBTOP HE MPUCYTCTBOBAJ HA CIYIIAHUSX, HO U HE
COOOIIAeT HUYETO, YTO CBUETEIHLCTBOBAIO OBl O TOM, YTO aBTOP ObLI JOJIKHBIM
o0pa3oM YBEJIOMJIEH O HEOOXOJUMOCTH SIBUTHCA B CyJ, HO HE sBuUics...B
JJAHHOM cClly4yae aBTopy ObUT (PAKTHUUECKH 3aKPBIT JOCTYI K CYIy B pe3yJbTare
TOTO, YTO €My He ObUIO COOOIIEHO O CIYIIAHUIX IO BOMPOCY O BBHICEJICHUU U OH
Ha HUX HE MpUCYTCTBOBaJ. KOMUTET mojaraer, 4To B CHUIIY 9TUX OOCTOSITENIbCTB
U B OTCYTCTBUE Pa3bsSICHEHHS CO CTOPOHBI TIOCyAapCcTBa-y4acTHHKA
OTHOCUTEJIBHO TOTO, MOYEMYy aBTOp HE ObUI YBEJOMJICH O JaTe U BpPEMEHU
MIPOBENICHUSI CIYIIAHUW O €ro BBICEJICHUH, TOCYAapCTBO-YYACTHUK HAPYIIHUIIO
mpaBa aBTOpa, MpeaycMOTpeHHble NMyHKTOM 1 crtarbu 14 Ilakta (mmyHkKT 9.2
CoobOpakeHuin).

Komwurer...mpuHUMAET K CBEICHUIO YTBEPKICHHS aBTOpa O TOM, YTO OH
OBLJT HE3aKOHHO BBICEJIEH M3 KBAPTUPHI, B KOTOPOH MPOKUBAJI CO CBOEH CEMbEil,
M YTO BO BPEMSI BBICEJICHUS €T0 JIMYHBIC BEUIW ObUTH MepeJaHbl YaCTHOMY JIHILY,
a 3aTeM OTIIPABJICHbl HA XpPAaHEHUE U B UTOTE yTepsiHbI. ['0CcyaapCcTBO-y4acTHUK
YTBEPXKIAET, UTO BBICEJICHHME OBUIO TMPOBEIACHO B  COOTBETCTBUU C
NOCTAaHOBJICHUEM CyJa, M CHHMAaeT C ce0s OTBETCTBEHHOCTb 3a YTpaTy
uMmylIecTBa apropa. Takum oOpa3zoMm, Komuter n0mKeH onpeneianTs, ObLIO JIH
BOCIIPETSITCTBOBAHUE OCYIIECTBICHHUIO MPaBa aBTOpa Ha HEMPUKOCHOBEHHOCTH
YKUJIMIIA CO CTOPOHBI TOCYAApCTBA MPOU3BOJIBHBIM UM HE3aKOHHBIM (IMMYHKT 9.3
CoobOpaxxeHuin).

KomuTeT mnpuHHMaeT K CBEICHHUIO YTBEPXKIAEHUE aBTOpa O TOM, YTO
HAIMOHAIHHOE 3aKOHOJATENIbCTBO 3allpPEIIaeT BhICEICHUE 0€3 MPEe0CTaBICHUS
albTEPHATUBHOTO >KWibs. KomMuTer oTMe4aeT, 4To pelieHue SKyTCKOro
ropoackoro cyaa ot 27 utonsg 2007 T. COAEPKUT aHAJIOTUYHOE TOJKOBAaHUE B
OTHOIIICHUM 3ampeileHns BBICEICHUsS 0€3 MPeOCTaBICHUS] AIbTEPHATHBHOTO
xuibsi. Kpome toro, Komurer ormedaer, uyTo aBTOp HE OBUT BBI3BAH Ha
CyZleOHBIE CIIYIIAHUS IO BOTIPOCY O €T0 BHICEJICHHUH, YTO OH JIa)K€ HE HAXOIUJICS
JIoOMa BO BpEMsI CaMOTr0 BBICEJICHUSI M YTO €0 XO0JaTaiicTBa O MPEeI0CTaBICHUHU
KOMIICHCAIIUM 3a yTEP0 MMYIIECTBA ObLIM OTKJIOHEHBI. Kpome Toro, Tak u He
OBLJIO MPEACTABICHO OMPOBEPIKEHUS OTHOCUTENILHO YTBEPKJIECHUN aBTOpA O TOM,
YTO €ro MMYUIECTBO ObLIO MEpEeAaHO YAaCTHOMY JMIy U B KOHEYHOM HTOTE

2 Cm. 3ameuanne oGmero mopsaka Ne 16, myrkT 3.
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yTepSIHO M 4YTO €My TaK W He Obula BbIIUIAY€HA KOMIICHCAIUs, XOTS OH U
MOJIYYHJI OT BJIACTEeH JIEHEKHYIO0 KOMIIEHCAIIMIO B3aMEH MPEIOCTABICHUS KIIIbSI.
[IpyHumMass BO BHHUMaHHME TakKe TOT (PaKT, YTO BBHICEJIEHHE aBTOpa ObBLIO
pOU3BEAEHO 0€3 MpPEeNOCTaBICHUS €My JApPYTroro JKWjbsi W B HApYyIICHHUE
HaIlMOHAJIBHOTO 3akoHojaTenbcTBa U pemeHuss Cyga ot 27 wurona 2007 r.,
Komurer cuuraer, 4YTO B JaHHBIX KOHKPETHBIX  OOCTOSITENbCTBAX
BMEIIATEIbCTBO T'OCYJapCTBAa-y4YaCTHUKA B OCYLIECTBJICHHE IpaBa aBTOpa Ha
HEITPUKOCHOBEHHOCTb JKUJIMIIA HOCHJIO IPOU3BOJIbHBIN U HE3aKOHHBIN XapaKTep
U TpencTaBisio coboil HapymieHue nyHkra | crarem 17 Ilakra (myHkT 9.4
CoobOpakeHuin).

BeiBoabl KommuTera: mnpencTaBieHHbIE...aKThl CBHIETEIBCTBYIOT O
HapylIeHUU IpaB aBTOPa, MPEIyCMOTPEHHBIX IYHKTOM 1 cTaTbu 14 m myHKTOM
1 crarbu 17 ITakTa (myHKT 10 CooOpaxkeHuii).

B cootBercTBUU ¢ myHKTOM 3 a) ctathM 2 IlakTa rocynapcTBO-y4yacTHUK
00s13aH0 oOecrneunTh aBTOpPY 3(P(HEKTUBHOE CPEICTBO MPABOBOW 3aIUTHI. IJTO
IpPEANnojgaraeT  IMpPEeJOCTABICHHE  TOCYJapCTBOM-YYaCTHUKOM  IOJHOIO
BO3MEUICHMS JIMLaM, YbH IIpaBa, IpeaycMOTpeHHble [1akToM, ObLIIM HapyIICHBbI.
CoOOTBETCTBEHHO, TOCYJAapCTBO-yYaCTHUK OO053aHO, B YAaCTHOCTH, MPHUHSAThH
HaJJIeKallue Mepbl, Uil TOT0, 4YTOOBl BBIIUIATUTH AaBTOPY JOCTATOUYHYIO
KOMIIEHCAIIMIO, B TOM YHCJIE 32 YTEPSIHHOE UMYIIECTBO, BOBMECTUTH CYJCOHbIE U
UHbIE CBS3aHHBIC C JAHHBIM JIEJIOM H3JEPKKH, a Takxke JI000H Apyroi
HaHeceHHbI ymep6. Kpome TOro, rocynapcTBo-y4yacTHUK OOS3aHO MNPUHSTH
MepbI 151 00eCIeYeHus: TOro, YTOObl aHAJOTUYHbIE HAPYILIEHUS HE MOBTOPSUIUCH
B Oynymiem (myHKT 11 CooGpaskenuii).

IIpakTuka EBponeiickoro Cyna nmo npaBam 4esioBeka

ITocranosnenne EBpomneiickoro Cyna mo kanobe Ne 20489/07 «Ypykoe
npomue Poccuuy» (BblHECeHO M BCTynuio B cuity 6 utoHsa 2017 r.), KOTOpBIM
YCTAHOBJIEHO HapyuieHue TmyHkTa | cratbm 6 KOHBEHIIMM B CBSI3U C
HeoOecTeueHHeM Y4acTusl 3asBUTENS, COJAEpXAIIerocss Ioj CTpakeW, Ha
CIIyIIaHUH 1O TPAXJAAHCKOMY eIy 00 YCTaHOBJIEHHMU OTLIOBCTBA B PailOHHOM
cyne.

3asiBUTENb JKaJIOBAJICA, CChUIASICh HA MYHKT 1 cratbu 6 KonBenuuu, Ha To,
YTO €ro MPaBoO Ha CIPaBEIJIUBOE CyJeOHOE pa30MPaTEIbCTBO B COOTBETCTBUH C
nyHKTOM 1 cratbu 6 KOHBEHIIMM OBLIO HApYIIEHO B CBSI3U C OTKAa30M Cyjna
YAOBJIETBOPUTH €0 XOAATAaUCTBO O JINYHOM MPUCYTCTBUMU.

EBponeiickuii Cyn HanmoMHWI, 4TO «...[H]a BHYTPHUIOCYIapCTBEHHBIE
CyZbl BO3JIaraeTcsi 00s13aHHOCTh, KaK TOJIbKO UM CTaHET U3BECTHO O TOM (pakTe,
YTO OJIHAa U3 CTOPOH HAaXOJUTCS B 3aKJFOUEHUU M HE MOYKET MPUCYTCTBOBATH HA
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3aceaHusX HE3aBUCUMO OT €ro WM €€ KEJaHus, NPOBEPUTh N0 Hayaja
pPacCMOTpEHHUsI Jiesia 10 CYIIECTBY, SIBJISIETCS JIM XapakTep Jiefla TaKuM, 4TOObI
TpeOOBaTh JUYHBIX IMOKA3aHUW CTOPOHBI, HAXOMAIICHCS B 3aKIIOYEHUHU, U
BbIpaXkaJd JIM OH WM OHAa >KeJlaHWe NPUCYTCTBOBaTh. Eciu cyabl pemiar
000NTHCHL 0€3 MPUCYTCTBUS CTOPOHBI, OHU JODKHBI TPHUBECTH KOHKPETHBIC
MOTHUBBI, IO KOTOPHIM OHHU IOJIATalOT, YTO OTCYTCTBHE CTOPOHBI HE HAHECET
yiiep0a CcopaBeIIMBOCTA pa30upaTebCTBa B LIEJIOM. Onu  00s13aHBI
paccMOTpETh BCE JOBOJBI 3a U MPOTUB MPOBEJICHUS CIYIIAHWI B OTCYTCTBUE
OJIHOW W3 CTOPOH, NMPUHMMAsT BO BHUMAaHHE, B YAaCTHOCTH, MPEIEIACHTHYIO
npaktuky EBpomnerickoro Cyna mo aHaJOTMYHBIM JI€JIaM U XapaKTep CHOPHBIX
BOIIPOCOB, U CBOEBPEMEHHO HU3BECTUTH CTOPOHY JIeJia, JUIICHHYIO CBOOOJIBI, O
CBOEM PEIIEHUH 110 JAHHOMY BOIIPOCY U €r0 MOTHBAX...

EBponeiickuit Cya Oyner pemaTh BONPOC O TOM, ObUI JIM HapyIlIeH
OPUHIIMI  CIPABEIJIUBOTO pa30oMpaTenbCcTBa B PE3yNbTaTe OTCTPAHECHUS
3asBUTENISA, NPEUMYILLIECTBEHHO HAa OCHOBAHMM MOTHBOB, COJEPXKAILIMXCS B
pPELIECHUSIX BHYTPUTOCYAAPCTBEHHBIX CyA0B. OTCYTCTBUE WJIM HEIOCTATOYHOCTh
MOTHUBOB B pEHICHUSX CYyJOB TOCYyJapCcTBa-OTBETUYMKA HE MOTYT OBITh
BOCIIOJIHEHBI C OOpaTHOM cuiioil B pa3OuparenscTBax mnepen EBponeiickum
Cynom, moromy uto EBponerickuii Cyn HE MOXKET 3aHHUMaTh MECTO CYJIOB
CTpaHbl, PAaCCMOTPEBIIMX BOMPOC O TMPUCYTCTBUU CTOPOHBI B CyJIeOHOM
3aceaHuM. ..

AHamms, kortopeii EBponeiickuii Cyn paccUMTBHIBAET BBISIBUTH B
pElIEHNAX BHYTPUIOCYIAPCTBEHHBIX CYAOB, JOJDKEH BBIXOAWTH 3a pPAaMKH
CCBUIKM Ha HEAOCTATKA MPABOBOM OCHOBBI, JENAKOLIME HEBO3MOKHBIM
IIPUCYTCTBHE CTOPOHBI J€]a, HAXOMISIICHCA B 3aKIIOUYCHUH. AHAINA3 JOJKEH
CTPOUTBCS Ha KOHKPETHBIX MOTMBAX 34 U NMPOTUB NPHUCYTCTBUS CTOPOHBI JENa,
MCTOJIKOBaHHBIX B cBeTe TpeOoBaHMI KOHBEHLIMM U BCEX OTHOCUMBIX ()aKTOPOB,
TAKMX KaK XapakTep CIopa M 3aTPOHYThIe IPaXIAHCKHE MpaBay -~ (IyHKT 34
MOCTAHOBJICHHUS ).

Cyn ycraHoOBWJ, 4TO «[B] HACTOSIIEM el 3asBUTENb ObUT CTOPOHOMN
pa30upaTenbCcTBa, B KOTOPOM JIOJDKHO OBUIO OBITH YCTAHOBJICHO €T0 OTIIOBCTBO.
OH OTCyTCTBOBaJl Ha CIYyIIAHUSAX B [Cylax]|, MOCKOJbKY B 3TO BpeMSl OH
colepKajicsl IMOJA CTpaXell B MEpUO] NPENBAPUTEIBHOTO  CIEICTBHS.
B pemenusix HalfmOHAIBHBIX CY/I0B HE PACCMATPHUBAETCSI BOIIPOC O TOM, ObLT JIH
XapakTep crmopa 00 OTIIOBCTBE TaKUM, YTOOBI TpPeOOBAIIOCH MPHUCYTCTBHUE
3asiBUTENS, M MOTJIO JIM €ro MPUCYTCTBHE HMMETh BaXXHOE 3HAYCHUE IS
oOecrieueHusi OO0IIeN CHpaBeUIMBOCTH  CYJIONPOU3BOACTBa»  (MyHKT 35
MTOCTAHOBJICHUS ).

* CM. Takxe IOCTaHOBIICHHE EBponeiickoro Cyna ot 16 deppans 2016 r. mo gemy
«Eeookumos u opyzue npomue Poccuuy, xanoder NeNe 27236/05 u 10 apyrux xano0.
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EBpomnerickuii Cyq OTMETHIL, 4TO «[p]allOHHBIN CyJ OTKa3all 3asiBUTEIIO B
MPUCYTCTBUM Ha CIYIIAHUAX TOJBKO MO MPUYHMHE OTCYTCTBUA B ['paxkaaHCKOM
npoleccyalbHOM  KOJEKCE  0COOBIX OpaBWi, MPEIyCMATPUBAOIINX
OCYILECTBJIICHUE TIPaBa Ha JUYHOE Y4YacTHE CTOPOHOM JI€Jla, HAaXOMSIIECUCS B
3aKIr04eHuu. . .Cyl MOCaea0BaTeIbHO BCAKHI pa3 OTKJIOHSJ TaKOW MOAXOJ CO
CTOPOHBI POCCUUCKHUX CYJOB KaK H3JIHUIIHE (HOPMATHCTHUECKHM, OTMEYasi, YTO
OTCYTCTBHUE 3aKOHOIOJIOKEHUH O MMPUCYTCTBUH 3aKJIFOUECHHBIX HA CIIYIIAHUSX HE
MOJKET TOJKOBAaThCSA KAaK JOCTATOYHBICE OCHOBAHUS I JIMIICHUS KX ITpaBa
npucyTcTBoBath. CChUIKA Ha TEXHUYECKYIO MPUYUHY 0O€3 pacCMOTPEHHS
BOIIPOCa MO CYIIECTBY O TOM, SIBJIICTCS JIM XapaKTep CHopa TaKOBBIM, YTOOBI
TpeOOBAJIOCH JIMYHOE MPUCYTCTBUE CTOPOHHI Jiesia, HECOBMECTUMA C TIOITTUHHBIM
yBaXEHUEM MPUHIUIIA CIIPABEUIMBOTO CYJI€OHOTO pa30oUpaTeIhCTBa, TOCKOIBbKY
HEJb3d OXKUJATh OT 3asBUTEINIA MPUHATHE Ha ceOs ylnapa u3-3a HECIOCOOHOCTH
3aKOHOJIATENs MPEAYCMOTPETh OCOOYIO CUTYAIIUIO HAXOASIIEHCS B 3aKIFOUCHUH
CTOPOHBI TPAXKIAHCKOTO CYAONPOU3BOACTBA» (IIYHKT 36 MOCTAHOBJICHUS).

Cya TOmYEepKHYJ, 4YTO «...pallOHHBIM CyJ  TONBITAJCS BBECTHU
OTpEJICTICHHBIE MEpbI, CINOCOOHBIE YMEHBIIUTh MPEMSATCTBUS, KOTOPHIC
BO3HUKIM OBl H3-3a OTCYTCTBUS 3asBUTeNs B 3ajne cyna. [Jlompoc]
3aKJTFOYCHHOTO TIOJT CTPaXKy 3a TpeesaMy 3ajia CyAa COTJIacyeTcs ¢ MOHATHEM
CIPaBeIJIMBOrO CyJIeOHOTO pa3OoUpaTesibCTBa, IPU YCIOBUH, UYTO 3aKIIOUECHHBIN
MOJI CTPaXXy BCETJIa OCBEIOMJICH O JOBOJAX IMPOTHBOIIOJIOKHON CTOPOHBI H
MOKET B IMOJTHOW Mepe W HaJIeKaIIuM 00pa3oM OTBETHTh HA HHX...3asBUTEIb
OBLJT OTIPOITICH BCETO OJMH pa3, 0ojiee YeM 3a HEJCNI0 0 CIyIIaHus, KOTOpoe
3aBEPIINJIOCH BBHIHECEHHUEM CYACOHOTO pelieHus MpoTuB Hero. EMy He Obuta
MpPEeIOCTaBlieHa BO3MOXXHOCTH OTBETHUTh HA JOBOJBI JPYTOM CTOPOHBI WM
OCTIOpUTH MX JOKa3zarenbcTBa. HecrmocobHocTh obecneunth ero 3pdexkTuBHOE
ydqacTue B paszOuparenbCcTBe NpHoOpeTaer Oosblliee 3HAYECHUE B CBETE TOTO
dakTa, yTO MpEABITYIIEe PEIICHNE PaliOHHOTO Cy/1a OBLJIO OTMEHEHO, TTOCKOJIBKY
OTCYTCTBHUE 3asBUTEJIS, KOTJa OH OBLI HA CBOOOJIE, JUIIWIO €r0 BO3MOKHOCTU
3aJ1aTh BOIIPOCHI IKCIIEPTY-TCHETUKY» (ITYHKT 37 IMMOCTAaHOBJICHHS).

Cya nmpuien K BBIBOAY, YTO «...3aBUTENIb HE NPUHUMAJ Y4YacTus B
IPOU3BOJACTBE MO O0O0XKaJOBaHMIO, M YTO [CyA] HE OIEHWI BIHMSHHE €ro
OTCYTCTBHSI Ha CHpPaBEIMBOCTh pa3dupaTenbcTBa... COOTBETCTBEHHO, HMEIIO
Mecto HapymeHue nyHkta | crateum 6 KonBenuum» (myHkTHl  38-39
MTOCTAHOBJICHUS ).

[TocranoBnenne EBpomeiickoro Cyna mo »xamobam Ne 37923/12 u 7
npyrux «Amakuwiueea u opyzue npomué Poccuu» (BBIHECEHO W BCTYNUJIO B
cuiny 30 HOs16pst 2017 1.), KOTOPHIM YCTAHOBJICHO HapyIIEHUE MyHKTa 1 cTaThu 6
KoHBeHIIMM B CBSI3M € HECOOJIOJIEHHEM HAlMOHAIBHBIMU CyAaMH MPUHIIUIA
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COCTSI3aTEeIILHOCTH CTOPOH BBHJy HEOOECIICUCHUS JIMYHOTO YUACTHS 3asBUTEIICH
B Cy/IcOHBIX 3aCETaHMSIX.

3asBUTEIN JKAJIOBAJIUCh, CChUIAACh Ha MyHKT | cTtatbu 6 KonBeHIMu, Ha
TO, YTO WX IIpaBO Ha CHOpaBEUIMBOE CyAeOHOE pPa3OUpaTeabCTBO OBLIO
HapyIIeHO B CBSI3M C TEM, YTO BHYTPUTOCYAPCTBEHHBIC CYyJIbl HE YBEIOMIIHA MX
CBOEBPEMEHHO U JIOJDKHBIM 00pa3oM O 3aceaHHusAX IO TPaKTAHCKUM JIeliaM,
CTOPOHAMH KOTOPBIX OHH SIBJISLITUCK.

EBporneiickuii Cyq mOAYEpPKHYJI, UYTO «...BHYTPUTOCYJIapPCTBEHHBIE CYIbI
JOJDKHBI TIPHUJIaraTh pa3yMHbIE YCHIIMS JJIS BbI30Ba CTOPOH, YYaCTBYIOIIHMX B
nene, Ha cyneOHoe ciymanue...Kpome Toro, CTOpoHbl JOJKHBI MPEANPUHSTH
Bce HeoOxomumble Mepbl aid  oOecriedyeHuss H(P(HEKTUBHOIO MOJIYUYECHHS
KOPPECIIOHEHIIUH, KOTOpast MOXKET OBIThH HaIpaBJieHa UM
BHYTPUTOCYJTAPCTBEHHBIMU  CcyAaMHu...[O]TCyTCTBHE WM HEOOCTATOYHOCTH
OCHOBAHMM B PEIICHHUSIX BHYTPUIOCYAAPCTBEHHBIX CYJOB  KacaTelIbHO
JIOKA3aTeJIbCTB IIOJYYEHUs] IOBECTOK 3asBUTEISIMHU, a TaKKE HEIPOBEICHUE
BHYTPUTOCY/IapCTBEHHBIMU ~ CyJlaMU  OLIEHKM HEOOXOAMMOCTH  OTJIOXKHUTb
CllylllaHue, MOKa 3asBUTENN HE OyAyT JOJDKHBIM 00pa3oM YBEIOMJICHBI, WU
THIATEJBHO IPOAHAIM3UPOBATH XapakTEp HMX 3aKOHHBIX IMPETEH3UH, 4YTO
YCTpaHWIIO ObI HEOOXOAMMOCTD MX MPUCYTCTBUS, HE MOXKET OBITh COBEPILIEHO €X
post facto™ B paMkax paszoupatenbcTB B Cyje, MOCKOJIbKY OH HE MOXKET
HOJMEHATh COOOM HAIMOHAJBHBIE CYAbl, KOTOPHIM OBUIM TMPEICTABIICHBI
JTOKa3aTeNbCcTBa (MMyHKT § MOCTAHOBIICHUS).

Cya mnpumen K BBIBOAY, 4YTO «...NPOJOJIKAs PAaCCMOTPEHHE €]
3asiBUTENEN MO CYHIECTBY M HE MPEANPUHUMAS MOMBITOK, YTOObI yOEIUTHCS B
TOM, YTO 3asBUTENW ObUIM WJIM JOJHKHBI OBbLIIM OBITH YBEIOMJIEHBI O BPEMEHHU U
MeCTe MPOBEJAEHUS CIYIIAHUI, U B CIIy4yae OTCYTCTBHUS YBEIOMJIEHUS OTJIOKUTh
CIIyIIaHUs, BHYTPUTOCYIapCTBEHHbBIE CYAbl JIMIIWIHN 3asBUTENECH BO3MOXKHOCTU
3 PeKTUBHO yYacTBOBaTh B TIPOIECCE PACCMOTPEHHUS CBOMX JE€I U HE
BBITIOJIHAJIM CBOU 00S3aTENIbCTBA MO COOIIOJEHUIO MPUHIIMIA CIPABEAJIUBOIO
CyneOHOro pa3OuparenbcTBa, MpPeAyCMOTpeHHOro cratheil 6 KoHBeHIHH...
CoOTBETCTBEHHO,  JaHHbIE  KaJlOObl  SABIAIOTCA  NPUEMJIEMBIMU U
CBUCTEILCTBYIOT O HapylieHUH MyHKTa 1 cratbu 6 Konsenmum» (myukrst 10-11

OCTAHOBJICHHUS) .

* Mocne coBepmmBIIerocs (axra (J1at.)

B Bepxosasiii Cyn Poccuiickoit @enepanyuy nocTynui psija NOCTaHOBIEHUH EBponeiickoro
Cypna o nmpaBaM 4eNloBeKa, TAKXKe COJIep KallluX KOHCTATAI[MI0 HapyIlIeHUsl MyHKTa 1 cTaTtbu 6
KoHBeHumn B CBS3M C  HECOOJIOACHHWEM  HAIMOHAJIBHBIMH  CylaMH  IPUHIIHIA
COCTA3ATENILHOCTH CTOPOH BBUY HEOOECHEUEeHHUS JTMYHOTO Y4acTusl 3asBUTENCH B Cy1eOHBIX
3acenanusix. I[locranoBnenuss EBpormeiickoro Cyma mo sxamobam Ne 6511/08, 5048/09,
9571/09, 16662/09, 21338/09, 34119/09, 1121/10, 11481/10 «I'opoyHosst u opyzue npomue
Poccuuy,
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B cghepe yzonoeno-npaeosvix u y20106H0-npoyeccyaibHblX OMHOUIEHU
Bonpocul evioauu
IIpakTuka noropopusix opranos OOH
KomMurer npoTuB nbIToOK

Pemienne Komurera npotuB nbITok ot 9 aBrycrta 2017 r. mo geny X. /.
npomug [llsetiyapuu (coobmenue Ne 747/2016).

Tema coobwenusa: 3xkctpaguuus B Typuuio.

Bonpocwi  cywecmga: TBITKH, HEIOIMYCTUMOCTh HPUHYIUTEIHHOTO
BO3BpAIIICHHS.

IpagoBbie nosuuuu KoMHTeTa: Iebi0 Takoi OLEHKA' sBIsSETCS
OIpe/ieNIEHUE TOro, OYAET JIM JIUYHO JAaHHOMY JIMIYy YIPOXKaTh MpeacKazyemast 1
peanbHasi ONaCHOCTh MPUMEHEHUS MBITOK B CTPaHe, BO3BPALIEHUIO B KOTOPYIO
OHO MOUISKHT . VI3 9TOTO CIeIyeT, 4To CYIECTBOBAHHE OCTOSHHON IPAKTHKH
rpyObIX, BONUIOLIUX WJIM MAacCOBBIX HapyILIECHUU MpaB YeJOBEKa B KaKOU-IHOO
CTpaHe caMo Mo cebe He SABIAETCA JOCTaTOYHOM MPUYUHON IMoJIaraTh, YTO TOMY
WIM UHOMY KOHKPETHOMY JIMIy OyAEeT YrpoKaTh ONAacHOCTh IMOJBEPTHYTHCA
NBITKaM MO BO3BpAIllEHUH B 3Ty CTpPaHy; B MOATBEPKICHUE TOTO, YTO TaKas
OMACHOCTh OYAET yrpo’kaTh JIMYHO JAHHOMY JIUILY, JOJIKHBI OBITh MPHUBEACHBI
JIOTIOJIHUTEbHBIE OCHOBaHMs. BepHO M 0OpaTHOE: OTCYTCTBHE BOIMIOLIUX U
CUCTEMATUYECKUX HApYyIICHWHA IpaB 4YEIOBEKAa HE O3HAYaeT, YTO TOMY WIIH
WHOMY JIMIly B €0 KOHKPETHOW CUTyalMu HE yIrPOKAET NMPUMEHEHHE IBITOK. ..
[Ipy oueHKe »STOH ONAaCHOCTH [OMACHOCTh NPUMEHEHHS] TBITOK MpHU
Bo3BpauieHuu B Typuuio| KoMHTET J0KEH NPUHSATH BO BHUMAaHHE BCE
OTHOCSIIIUECS K JIeNTy 00CTOSTENIbCTBA COrNIAaCHO MYHKTY 2 ctaThil 3 KoHBeHIMH
[IPOTUB MBITOK], BKJIKOYAs CYIIECTBOBAHME MOCTOSIHHOW MPAKTUKH TPYOBIX,
BOIUIONIUX WJIM MacCOBBIX HapylIeHUi mnpaB yenoBeka (myHkT 10.2 Pemenus).

Ne 636/10, 32116/12, 17581/13, 28826/13, 32029/13, 37126/13, 45064/13, 54123/13 «/laotwxk
u opyzue npomueé Poccuuyn; NeNe 1850/10, 7300/12, 18261/13, 50086/13, 16778/14,
58166/14, 39327/16, 62111/16, 5751/17 «/Tumeunosa u opyzue npomueé Poccuu» un
Ne 11930/11, 21081/11, 43178/11, 73971/11, 9159/12, 21641/12, 23796/12, 24614/12
«Mukprokoe u opyzue npomue Poccuuy.

*® KoMuTeT TOIKeH OLCHUTD, HMEIOTCS T Cepbe3HbIE OCHOBAHMS I0JIaraTh, YTO 3asBUTEIIO
6%/z[eT YIPOKATh OMACHOCTh MPUMEHEHUS MBITOK B ClIy4ae ero Bo3BpaileHus B Typiuto.

4 Cwm., B yactHocTH, coobmienue Ne 470/2011, X. npomus [llsetiyapuu, Penienne, mpuHATOES
24 Hos6ps 2014 r., myHKT 7.2.
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KomuteTr Hanmomunaet cBoe [3]amedanue obiiero mopsaka Ne 1, coryiacHo
KOTOPOMY  OIIACHOCTh IPUMEHEHHMS TIBITOK JOJDKHA OIICHUBAaThCS  Ha
OCHOBAHHUSAX, BBIXO/AIIMX 3a pPaMKH YMO3PUTEIbHBIX IMOCTPOSHUU WIIU
Nnoj03peHnid. XOTs MpU OLEHKE 3TOr0 PUCKA HE CIeyeT OpaTh 3a OCHOBY
KPUTEPUl BBICOKON CTEMEHH BEPOSITHOCTH, PUCK JOJKEH OBITh JUYHBIM H
peanbHbIM. KoMuTeT oTMEeUaeT, 4To OpeMs J10Ka3bIBaHUS, KaK MPABUIIO, JEKUT
Ha 3asBUTENC, KOTOPHIM JOJKEH NPEACTaBUTh YOEIUTENbHbIE apryMEHTHI,
JIOKA3bIBAIOIINE, YTO €My JTM0O0 €l TpO3UT IpeAcKa3zyemas, pealibHas U JU4Has
ormacHoCTb °. KOMHTET. . .HAIIOMHHACT, YTO B COOTBETCTBHH C IIOJIOMKCHHSIMU
[3]Jameuanust oOmiero mopsimka Ne 1 oH OyaeT B 3HAYUTENBHOW CTETICHU
OMUPAThCSA Ha 3asABJICHHS 1O (PAKTHUYECKOH CTOPOHE Jejia, IMOJATOTOBIICHHBIC
OpraHaMu COOTBETCTBYIOIIIETO rocyz[apCTBa-yqaCTHHKa4g, HO TpU ITOM HE
cuuTaeT ceOs CBA3aHHBIM TAKUMH 3aKIIOYEHUSIMH U HCXOJIUT U3 TOTO, YTO B
COOTBETCTBHM C ITYHKTOM 4 ctaThu 22 KOHBEHIIMM OH IIPaBOMOYEH CBOOOJHO
OIICHUBATh (DAKTHI C YYETOM BCEX OOCTOATENBCTB IO KaXIOMY KOHKPETHOMY
neny (myHkt 10.3 Pemenus).

Ounenka KomureroM (pakTMueckux 00CTOATEJbCTB Jena: KomuteT
IIPUHUMAET K CBEACHUIO YTBEPXKACHUE 3asBUTEISA O TOM, YTO HMEETCS
npejcka3zyeMas, peajibHasi U JIM4YHasi OaCHOCTh TOTO, UTO OH OYAET MOJABEPTHYT
MBITKAM B CJIy4ae €ro 3KCTpaauuuu B Typiuro, TaKk KaK OH B IPOIUIOM YK€
MOABEPrayicsl MbITKAM BO BpPEMsl COJEpKaHUs TOJ CTpaked Mo OOBHHEHUIO B
yOuICTBE, U 4TO €ro ocyxiaeHue B 1989 rogy oCHOBBIBAJIOCH Ha MOKa3aHUSX,
MOJIYYEHHBIX IO MPUHYXKJICHUIO; YTO 3ampoc 00 AKCTPAIULIMKM TOJUTHUYECKU
MOTHBUPOBAH BCJIEACTBUE €ro KYypJACKOTO TMPOUCXOXKICHUS W aAKTUBHOM
nognepxkku PIIK ero cembeil; 4ro €ro mnoJuTuveckass MNPUHALIEHKHOCTD
M3BECTHA TYPEIKUM BJIACTSM; UYTO TYPEIKHUE BJIIACTU OOPATUIIOCH C 3aIIPOCOM O
€ro AKCTPAAUIINY JIUITL OoJiee ueM uepes 20 JeT mociie ero OCyKIeHUs, XOTs UM
OBIJI0O W3BECTHO O €ro MecToHaxoxjaeHuu B 1992 romy; 4Yro Tpoe ero
POACTBEHHUKOB B TypUHMHM MNPHUBICYEHBI K YrOJIOBHOM OTBETCTBEHHOCTH 3a
nogaepxkky PIIK; w 4ro u4imeHOB ero cempu paccOopaliMBaIM O €ro
MECTOHAaXOXJAEHUH Npu TmocemeHun wumu  Typuun. Komwurer...oTMeudaet
YTBEPKJACHUE 3asBUTEJISI O TOM, YTO PUCK MPUMEHEHHS TBITOK YBEIMYMUTCH,
MOCKOJIBKY OH COBEpIIMI MoOer U3 TIOpbMbI B TypIuu U MMEET TaTyupPOBKHU B
BUJIE XPUCTUAHCKOTO KpecTa M HAAINHUCU [C HEHOPMATUBHOM JIEKCHUKOM].
Komuter pnamee oTMeuaer, 4YTO 3asgBUTENIO OBbLI TOCTABJICH JMArHo3
MOCTTPABMATUYECKOTO CTPECCOBOTO  PACCTPOMCTBA M 4YTO OH MBITAJICSH
MOKOHYUTh >KU3Hb CaMOYOHMHCTBOM, HaXOJsACh MOJ CTpaxed B OXKUJIAHUU

48 Cwm., B uactHoctH, coobmenus Ne 203/2002, A.P. npomue Hudepnanoos, Pemenue,
npunstoe 14 HosiO6ps 2003 r.; u Ne 258/2004, [laoap npomus Kanaowi, Penienne, npuHaToe
23 Hos6ps 2005 1.

49 Cwm., B wactHocTH, coobmenue Ne 356/2008, H.C. npomus Illseuyapuu, Pemenue,
npussroe 6 mas 2010 r., myHkr 7.3.
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skcTpaauiuu. OH 0TMEYaET, YTO, COIJIACHO NCUXUATPUUYECKOMY 00CIIEeI0BaHUIO,
npoBefeHHOMY B 2015 romy, ero skCTpaaulys MMOYTH HAaBEPHsKA MPUBEIET K
MOBTOPHOMY IICHXOJIOTMYECKOMY TpaBMUpOBaHUIO (ITyHKT 10.4 Pemenus).

KomMuTter mnpuHMMaeT K CBEICHUIO YTBEPXKJIEHUE TOCydapcTBa-
y4aCTHMKA O TOM, YTO €r0 OpraHbl MO BONPOCAM DKCTPAAUIMNU MPUIIHA K
BBIBO/JIY, UTO 3asIBJICHUSI aBTOpPa COOOIIEHUS HE BBI3BIBAIOT J0Bepusi. B aToi
CBA3UM TOCYHApCTBO-YYACTHHUK  YTBEPXKIAET, YTO B  MEIUIMHCKHUX
3aKJIIOYCHHUSAX C MOMEHTA €ro OCYXKJACHHUS HE YIOMHUHAKOTCS CJEAbl NBITOK;
YTO 3aKJIFOYECHHS MICUXMATPA, YCTAHABIUBAKOIINE IPUUYUHHO-CIEICTBEHHYIO
CBA3b MEXJAY €ro TMNbITKAMH H M[OCTTPAaBMAaTHYECKHUM CTPECCOBBIM
paccTpoOiCTBOM, OCHOBBIBAIOTCS TJIaBHBIM 00pa3oM Ha COOCTBEHHBIX
3asBJICHUSX aBTOpA; 4YTO 3asBUTEJb HE YTBEPXKJajl, YTO MOABEpPraics
MMBITKaM MocCJie BBIHCCCHMU S IIPUTOBOPA; 4TOo MPEICTABIISACTCA
MajoBepoATHBIM, uTo ero Opar C.M. cornacuiics 661 ocTaBaThCsl B TIOPhbME
BMECTO HEro, ecid Obl OH TOJABEprajcs IBITKaM, KakKk yTBEpXIacT
3asBUTEJIb; U YTO HMMEIOTCSA MNPOTHUBOPEUYMS B YTBEPKACHUSAX 3asgIBUTEIIA,
KacaroluXCcsl €ro IMOJUTHYECKON aesATenbHocTH B Typuum u lIBenuapuu
(nyHkt 10.5 Pemienus).

Komuret CChLIaeTCs Ha  pacCMOTpPEHHUE UM YETBEPTOTO
MEPUOJIMYECKOTO JOKJIaa, IMPEICTABICHHOTO Typuuen, B X0A€ KOTOPOro OH
BBIPa3UJI CEPhE3HYI0 OOECIOKOCHHOCTh B CBSI3M C MHOTOYHCICHHBIMHU
COOOIIEHUSAMHU O TOM, 4YTO COTPYIAHUKH MPABOOXPAHUTEIbHBIX OPraHoOB
MPUMEHSIOT TBITKH U KECTOKOE OOpalleHue B OTHOILICHUM 3aJep>KaHHBIX
aul;, Ha ¢oHe OOphOBI € mpeamosaraeMbIMH yIpo3aMu 0€30MacHOCTU B
KOHTEKCTE TMOBCTAHYECKON AesTenbHOCTH, ocymecTBiasiemorn PIIK ¢ 2015
rojia, ¥ B CBSI3U C COOOIICHUSIMU O O€3HAKa3aHHOCTH, KOTOPOH MOJIB3YIOTCS
WCIIOJHHUTEIN TaKUX aKTOBBO, 0COOEHHO B YCJIOBUSIX OTCYTCTBHUS
HE3aBHCUMOI'0 TOCYIAapCTBEHHOIO OpraHa JJjis pacclieOoBaHHs Xalod Ha
MPUMEHEHHUE TBITOK U JKECTOKOTO OOpaIieHuss CO CTOPOHBI COTPYIHHUKOB
MPaBOOXPAHUTEIbHBIX opraHOB51. C ydeToM 0OCTOATENBCTB JIAHHOTO Jefia
KomureT npuHMMaeT K CBEACHUIO apTyMEHT rOCy1apCTBa-y4aCTHUKA O TOM,
yro Typuus npenocraBuia AUIJIOMAaTUYECKUE 3aBEPEHUS] B TMOAIACPKKY
3ampoca 00 3KCTPAAWIIMM, YTO IMPEACTABUTEIH IIBESHIIAPCKHUX BIIACTCH B
Typuuu cMOTYT CIEIUTh 3a UX COOJIOACHHMEM M uTo Typlus, Kak oJHa U3
CTpaH — Y4YacCTHUKOB EBpONENCKON KOHBEHIIMM O BbIIAYE€, HUKOTJAA HE
Hapyliajla CBOMX JHUILUIOMAaTHYECKUX 3aBepeHui. Komwurer Takxe
MPUHUMAET K CBEICHUIO YTBEPXKIECHHUS 3asBUTENSA O TOM, 4YTO
JUTUIOMATUYECKHUE 3aBEPEHUSI HE SIBISIIOTCS TOCTATOUYHBIMU M HAJECKHBIMU

0 Cm. CAT/C/TUR/CO/4, nynxr 11.
>l Tam ke, nyHKT 9. Komwurer Takke BBIpa3uiI 00ECIOKOEHHOCTh IO TOBOAY
HEYAOBJIICTBOPUTCIILHOT'O MEAWIMHCKOI'O 06CJ’Iy>KI/IBaHI/I${ B NCHUTCHUOHUAPHBIX YYPCKIACHUAX

(mynkr 31).
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JUIsT YCTPAHEHUsI ONACHOCTM NPHUMEHEHHUs MBITOK B €ro ciy4yae u3-3a
MOJUTUYECKOM MOTHUBUPOBAHHOCTH 3alpoca 00 DJKCTpaauIUH; YTO
MPUMEHEHHE TBHITOK B MECTaX JIUIIEHUS CBOOOJBI MO-TPEKHEMY IIHUPOKO
pacrnpoctpaneHo B Typuuu; 4To TPYAHO MPOKOHTPOIHUPOBATH COOIIO/ICHUE
JUIUIOMATUYECKUX  3aBEPEHHUM,  MOCKOJbKY  3aABUTEIb,  COIIACHO
YTBEPKJICHUSIM, HE UMEJI MpaBa Ha MOMOIb aJBOKaTa O BBIHECEHUS €My
OOBHHUTEIHHOTO MPUTOBOPA; YTO MIBEUIIAPCKUE BJIACTH HE OTPHIIAIOT, UTO
3aSBUTEII0 TPO3UT TPECICIOBAHHE TIOCIE €r0 OCBOOOXICHHS, WU YUTO
CyIIECTBYeT TOBBINICHHAs OMACHOCTh TOTO, YTO OH OymeT 3ajepkaH H
MOJIBEPTHYT MBITKAM CO CTOPOHBI COTPYAHHUKOB CEKPETHBIX CIIYXKO, MPexk/ie
yeM OH OyJer nepedaH TIOPEMHBIM BJIACTSIM, U3-3a €ro CBA3H C
BeICOKOMOCTaBlIeHHbIMU  4iaeHamu PIIK B IIBeiinapun. Komwuter
IIPUHUMAET K CBEICHUIO 3asBIICHUE, HE OCHOPEHHOE TOCYAapCTBOM -
Y4aCTHUKOM, O TOM, YTO 3aBEPEHHUS ObUIU MpeaoCcTaBiIeHbl Typiiue TOJIbKO
nocJje Tpex 6e3pe3yabTaTHBIX MOMBITOK, YTO CBUJIETEIbCTBYET O HEXKEJIaHUU
Typuuu coOmiofaTh WMX; W 4YTO TOJIOKEHHUE B OOJACTH IMpaB 4YEIOBEKAa B
Typuuu 3HAYUTENIBHO YXYIIIUIOCH C T€X MOpP, KaK 3TU 3aBEpPEHUs ObLIN
npeaoctarieHbl B 2012 rogy, ocobeHHo B cBeTe BbIOOpoB 2015 roma u
IIOBCTAHYECKOM  JeATenbHOCTH, ocymecTBiasiemonn  PIIK,  mombiTku
rOCyJapCTBEHHOIO MEPEBOPOTA U BBEACHUS UYPE3BBIUAWMHOTO MOJOXKEHUSA B
2016 romy, mocieayrIIUX KPYMHOMACIITAOHBIX apecToB, 3aJep>KaHUU U
YBOJILHEHUM JIWI], MOJO3PEBAaE€MbIX B TMOAPBIBHOW JESTEIbHOCTH, U
BHeceHHBIX B 2017 roxy nonpaBok k Korncturynuu (nmyskr 10.6 Pemenus).

Komuter oTMedaer OTCYTCTBHME BO3paXKEHHUHl MPOTUB TOrO, 4YTO
opraHamMyd TroCyJapcTBa-y4aCTHHMKa IO BONpOcaM  MPEAOCTABIEHUS
yOexuia Obl clelaH BBIBOJ O TOM, YTO HMPUHYAUTEIbHOE BO3BpAlllEHUE
3asBUTENS IOJABEPIHET €r0 OINACHOCTHM IPUMEHEHHS NbITOK. OxHako
roCyJapCTBO-y4aCTHUK YTBEPXKIAET, YTO JIUIJIOMATUYECKUE 3aBEpPEHUS,
JIAHHBIE Typuuen, HCKJIIOYAKOT T00YT0 TaKyIo OIIACHOCTb.
KoMuTeT...OoTMEUaeT, 4TO MEIULMHCKHUE 3aKJIIOUEHUSI CBHUACTEIBCTBYIOT O
TOM, 4YTO 3asBUTEJb CTPAAAET IMOCTTPABMAaTUYECKUM CTPECCOBBIM
paccTpOMCTBOM B pe3yJbTaTe MbITOK, KOTOPBIM OH IMOJBEprajcs, U 4To OH
NbITAJICS TOKOHYHUTH KU3Hb CaMOyOUNUCTBOM MOCIIE TOTO, KaK rOCyAapCTBO-
YYaCTHHUK COIJIACHUJIOCH Ha €ro sKcTpaaunuio. Ha ocHoBe numeroieiicst B ero
pacnopsibkeHnu uHopmauuu KoMuTeT NpUXOAUT K BBIBOAY O TOM, YTO C
Y4E€TOM OOCTOSTENbCTB JAaHHOIO JeJjla JAUIUIOMAaTUYECKHUE 3aBEpPEeHHUs He
MOTYT YCTPAaHUTh CYIIECTBYIOIIME CEPhE3HbIE OCHOBAHMS MoJIaraTh, YTO
SKCTpaauus 3asBUTENss B Typuwio TOCTaBUT €ro Moja  yrpo3y
MOJABEPIHYTHCA NbITKaM B HapylueHue ctatbu 3 KonBenuuu (myHkt 10.7
Pemenus).

BbiBoaBI Komurera: roCcy1apCTBO-y4aCTHUK 00s13aHO B
COOTBETCTBUM cO cTaTbeil 3 KoHBEHLMHU BO3AEPKATHCA OT DKCTPAIULIHHU
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3asBuTeNs B Typuuio wim noOyio JIpyTrylo CTpaHy, 7€ €My YIpoKaer
pealibHasi OaCHOCTh OBITh BO3BpaIieHHbIM B Typuuio (myHKT 11 Pemenus).

3anpem nvtmok
IIpakTuka noropopusix opranos OOH
Komurer no npaBam 4ejioBeka

CooOpaxennss Komutera no npaBam yenoBeka oT 28 urons 2017 r. mo
neny Awmon bamanose npomue Poccuiickoii @edepayuu  (COOOIICHUE

Ne 2532/2015).

Tema coobwenus: TBITKA; HECOONIOJACHHE TapaHTHH CIPABEIIMBOIO
cy1eOHOTro pa30oupaTeIbCTBA.

Bonpocwt cywecmea: TBHITKM M JKECTOKOE OOpalleHUE; CIPaBEIIUBOC
cyneOHOoe pa3oupaTebCTRO.

IIpaBoBbie mno3umuu Komurtera: Komwurer ccwpulaeTcs Ha CBOIO
MPaBOBYID TPAKTHUKY, COTJACHO KOTOPOW HEMPUHATHE TOCYIapCTBOM-
YY9aCTHHKOM MEp TIO PACCICIOBAaHUIO YTBEP)KIECHUH 00 WMMEBIINX MECTO
HapyIIEHUSX MOXKET KaK TaKOBOE IOBJICYh 32 COOOW OTAEIBbHOE HApPYIICHHE
[MexIyHapOgHOTO MaKTa O IPAXIAHCKUAX M MOTHTHYECKHX mpaBax]™’ (IyHKT
11.2 Coobpakenuii).

Ounenka Komurterom Qaxkrudyeckux o00CTOATEJLCTB Aesia: Komurer
MPUHUMAET K CBEJICHUIO MOJPOOHBIC YTBEPXKICHHUS aBTOpa O MPUMEHEHUU
MBITOK COTPYJAHUKAMH TOJUIMKA WM CJIEAOBATEISIMU TOCHE 3afep>KaHusi U BO
BpeMsl TPEBAPUTEIILHOIO COJEpPKaHUS TOJ CTpaxed ¢ IeNbl0 MOJy4eHUs
MpU3HATENbHBIX NokazaHui. Komuter otMeuaer..., uto 4 utong 2009 r. aBTOp
OBIT OCMOTPEH MEIUIIMHCKUMH JKCIIepTaMHu, KOTOpble OOHapYXWUIU U
3aJIOKyMEHTUPOBAJIM €r0 TEJECHbIE MOBpekeHHUs. KoMuUTeT oTMEUaer, 4Tto B
CBSI3U C ATUM aBTOP MpPEACTAaBUII MEAUIMHCKOE 3aKiatoueHue oT 5 uroHsa 2009 r.,
B KOTOPOM COJIEPKUTCS TTOAPOOHAst mH(GOPMAITUS O TIOJIYICHHBIX UM TPaBMax, B
YACTHOCTH HA €ro IUieYax U Ha JIEBOM KoyieHe. KoMUTeT MpUHUMAET K CBEJCHUIO
3aKJTIOUCHUE MEIUIIMHCKOM DKCIEPTU3BI O TOM, YTO HEKOTOPHIC MOBPEKICHUS
OBLTM HAHECEHBI TBEPABIM TYIBIM MPEAMETOM W HE MOIJIM OBITh TMOJYYEHBI B

2 Cm. 3ameuanmue obmero mopsiaka Ne 20 (1992) Komurera o 3ampenieHUd THITOK WU
JKECTOKOTO, OECUYENIOBEYHOTO WJIM YHIDKAIOUIETO TOCTOMHCTBO OOpalleHHus W HaKa3aHUs,
nyHKkT 14; m ero 3ameuanue obOmero mopsiaka Ne 31 (2004) o xapakrepe o001Iero
IOPUMYECKOTO 00sI3aTENIbCTBA, HAJTaraeMoro Ha rocyiapcTBa — ydactHuku [lakrta, myHKT 15.
Cwm. Ttaxxke coobmenue Ne 2231/2012, Ackaposé npomus Kwipeviscmana, CoobpaxeHus,
npunsTeie 11 mas 2016 r., myHkT 8.3.
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pe3yibTaTe OJHOKPATHOrO MaJeHUsl (aBTOp 3asBHJI, YTO 3a HENENI0 JO0 TOTro
yhajl Ha yJMIle W MOBPEAW IMpaBoe Iuiedyo U kojieHu). C Ipyroil CTOpOHBI,
Komuter...oTMeuaer, 4To ToCyAapCTBO-yYaCTHUK OTBEPraeT 3asiBIICHUS aBTOpa
U YTBEPKAACT, UTO MOBPEXKJCHUS OBUIM HAHECEHBbl paHee U YTO ILJIOXOE
COCTOSIHUE 37I0pOBbS aBTOpa OBUIO TMPHUHSATO BO BHUMAHUE CYJAOM TIEPBOU
WHCTAHIIM B KAa4€CTBE CMSATYAIONIETO OOCTOSTENhCTBA. KOMHTET.. . MpUHUMAET
K CBEJICHUIO JBAa MEIUIIMHCKUX 3aKITIOYCHHS, BBIAAaHHBIX B HOsi0pe 2010 rona,
IJ€ yKa3aHO, YTO COCTOSIHME 3J0pOBbsl aBTOpa HApPYUIEHO U OH CTpaaaeT
HECKOJIbKUMU XPOHUYECKUMHU 3a00JI€BaHUSIMU, B TOM qucie
runeproHuei... KoMmurer ormevaer, 4To MaTepualbl Aeja HE MO3BOJSIOT €My
cleliaTb BBIBOJ O TOM, YTO pacciieloBaHUWE YTBEPXKICHUN O MBITKaX ObLIO
POBEICEHO omnepaTuBHO U d(PdekTuBHO. B cBete BbIimensznoxenHoro Komurer
CUMTAET, YTO B pe3yJbTaTe OTCYTCTBUS 3(PPEKTUBHOTO paccie0BaHus
YTBEPAKIAEHUN aBTOpa O MBITKAX UMEJIO0 MECTO HapYUIEHHUE €ro MpaB IO CTAThE 7
[[TakTa], paccMarpuBaeMOi B COBOKYIIHOCTH C NYHKTOM 3 crtartbu 2 Ilakta
(myskTt 11.2 CoobpakeHuit).

KomuTer...mpuHUMAET K CBEICHUIO YTBEPKICHUS aBTOpa O TOM, YTO CYy]I
HCITIOJIB30BaJI MPOTUB aBTOpPA MOKa3aHUS TJIABHOTO OOBUHSEMOTO U CBUICTEIS
AT., KOTOpbIE, KaK YTBEPKJIaeTCsl, ObLIU JOOBITHI MO MBITKAMU U OT KOTOPBIX
CBUJICTEJIb BIIOCJIEACTBUU OTKa3aJics BO BpeMs CyJIeOHOro pa30oupaTebCTBa.
Kpome Ttoro, oH 0TM€UYaET, YTO TOCYIAPCTBO-YUACTHUK HE OCIIAPUBAET JOBOJA O
TOM, 4YTO B XOJi¢ CyAeOHOro pa3oupaTebCTBa Jeja aBTOpa pEIIaroluidl Bec
MMEJH MOKA3aHUs 3TOr0 CBUAETENS, HECMOTPSI Ha YTBEPKJICHUS O TOM, YTO OHH
ObUTK TOOBITHI IO TbITKaMu. Ha OCHOBaHMM UMEIOIIEHCS B €r0 pacinopshKeHUN
uHpopmarimu KoMHUTET OTMEUYaeT, YTO CyJ MEPBOM MHCTAHIIMM HE MPHUHSUT BO
BHUMAaHHE HHU OTKa3 3TOT0 CBUJETENSI OT CBOETO0 OOBHHUTEIHHOTO 3asIBJICHUS B
OTHOIIIEHUU aBTOpa, HU MOAPOOHOE OMKMCAHKE MBITKU, KOTOPOW OH IMOJBEPTaJIcs
BO BpeMs MPEABAPUTEIIBHOTO JIONPOCA, & BMECTO 3TOr0 LEJIUKOM I0Jarajics Ha
MOKa3aHMs, KOTOPbIE CBHUJACTENb Jajl Ha 3Tare JOCYIAeOHOro TPOU3BOJICTBA.
CormacHO mMpOTOKOJIaM  3acelaHusi CyJa, CyA Takke OTKJIOHWT 0e3
pPacCMOTPEHHUSI 10 CYLIECTBY YTBEPXKAECHUS aBTOpPAa O «CYIIECTBEHHBIX
HapyIICHUSX Ha TNPEABAPUTEILHOM CIEJACTBUU» W €ro IMPOChOy BBIHECTH
yacTHOE ompenelieHne B OoTHowmeHuu  ciaepgosarens LI B ceere
BBIIIEU3JIOAKECHHOTO KOMUTET NMPUXOAUT K BBIBOAY O TOM, UYTO HMMEJIO MECTO
HapylieHue mnpaB aBTopa o nyHkty | crarteu 14 Ilakta (mynkxr 11.3
CooOpakeHuit).

BoiBoabl Komurera: npe/cTaBiICHHAs nHpopManus
CBUJETEIBCTBYIOT O HApyUIEHUU TOCYIapCTBOM-YYaCTHUKOM IpaB aBTOpa
10 CTaTb€ 7, pacCMaTpUBaE€MOl B COBOKYIHOCTH C IYHKTOM 3 CTaTbu 2 U
nyHKToM | ctarsu 14 Ilakra (myHKT 12 CooOpakeHuii).

B cooTBeTcTBMM C MOANMYHKTOM a) TyHKTa 3 crarbu 2 Ilakra
roCy1apCTBO-y4acTHUK  00s3aHO oOecmeunTh aBTOpy d(PpdekTuBHOE
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CpPEACTBO TPaBOBOM 3amuThl. s 3TOro HEOOXOAWMO TPEIOCTABUTH
MOJTHOE BO3MEIIICHWE JIWIaM, YbHM MpaBa, Npu3HaBaemble B [lakre, Oblnu
HapymieHbl. COOTBETCTBEHHO, TOCYNapCTBO-yYaCTHUK OO0S3aHO B YHCIE
MIPOYETO: a) MPOBECTH TIIaTeabHOE U 3G (PEKTUBHOE pacciaeAOBaHUE B CBA3U
C YTBEpXKICHUSIMH aBTOpa O TMBITKAX W B CIlydae IMOATBEPKICHUS
MOJBEPTHYTh MPECICIOBAHUIO, CyAy M HaKa3aHWI0O BUHOBHBIX B TIBITKax
aBTOpa; W b) mpemocTaBUTh aBTOPY KOMIICHCAIMIO 3a JOIYIICHHBIC
nmpaBoHapymieHus. Ha  rocygapcTBO-y4acTHHK  TakKXKe  BO3JIOKECHA
00s13aHHOCTh MPEANPHUHATH BCE HEOOXOAWMBIE IIard JJIsl MPEIOTBPAICHUS
aHAJOTUYHBIX HapylieHu B Oynyiem (myHKT 13 CoobpakeHuit).

CoooOpaxxkenuss Komurera no npasam yenoBeka ot 28 utona 2017 r. mmo
neny @axpuoun Auupos npomus Kvipevizcmarna (cooduienue Ne 2435/2014).

Tema coobwenus: NMPOU3BOJIBHOE 33JEp’KaHUE W TBITKM aBTOpA IOCHE
STHUYECKUX BOJIHCHUI.

Bonpocul cywecmea: TBITKY; CIIpaBenINBOE CyneOHOE pa30oNpaTENbCTBRO;
CnpaBeqyBoe  cyAeOHOe  pa30upaTelnbCTBO  —  IPaBOBas  MOMOIIb;
MIPOU3BOJIBHBIA apecT — CONEpIKaHWE TII0J] CTpaked; IUCKPUMHUHAIIASA TI0
MPU3HAKY dTHUYCCKON TPUHAIIC)KHOCTH.

IIpasoBbie mno3uumu Kommurera: Komurer ccputaeTcs Ha  CBOIO
NPAaBOBYIO TPAKTHKY, COIJIACHO KOTOPOW YrOJIOBHOE paccleoBaHUE H
HoCHeAyIolee MPHUBJICYEHHE K OTBETCTBEHHOCTH TMPEIACTABISAIOT  cOOOit
HEOOXOJMMbIE CPEACTBA BOCCTAHOBJICHUSI HAPYIICHHBIX IPaB YEJIOBEKa, TaKUX
KaK [paBa, 3amuiaeMble cratbeii 7 [Takta™ (myHKT 7.2 CooOpakeHHit).

KomuTteT ccepimaercst Ha cBoe [3]ameuanne ootiero nopsaka Ne 32 (2007)
O MpaBe HAa PABEHCTBO Mepel CyAaMH M TpuOyHaJIaMH M Ha CIpPaBEIJIUBOE
cyneOHOe pa3OuparenbCTBO, B KOTOPOM OTMEYEHO, YTO: «BCE CYJcOHBIC
pa30upaTenbCcTBa MO YTOJOBHBIM J€aM HIIA K€ B KaKOM-JIHOO TPakKTaHCKOM
pollecce B MPUHIUIIE JOJKHBI MPOBOJUTHCS YCTHO U OBITh OTKPBITHIMU JJIS
Hy6nm<n»54. B mynkte 1 cratem 14 [IlakTta mnoaTBEp:KmaeTcs, 4YTO B
JEMOKpPAaTUYECKOM OOIIECTBE CyAbl HMEIOT TMpaBO HE JOMycKaTh Ha
pa3OupaTenbCTBO BCHO NMyOJUKY WM €€ YacTh 10 COOOpaXCHUSM MOpaJH,
oOmecTBeHHOTrO mopsaka (ordre public) wim rocyaapcTBeHHOM 0€30MaCHOCTH
WJIM KOT/Ia TOT0 TpeOyIOT MHTEPEChl YaCTHOW JKU3HHU CTOPOH, WJIM — B TOW Mepe,
B Kakol 9TO, MO MHEHUIO CyAa, CTPOro HEOOXOAMMO, — TIPU OCOOBIX

> Cm. 3ameuaHus o6uiero nopsiaka Komurera Ne 20 (1992 ron) o 3ampemieHuu NbITOK WA
KECTOKOT0, OeCHeIOBEYHOI0 WM YHWXKAIOMIET0 JOCTOMHCTBO OOpallleHusi M HaKa3aHuS,
nyHkT 14; u Ne 31 (2004 rom) o xapakrtepe OOLIET0 IOPUAMYECKOTO O0s3aTENbCTBA,
HaJlaraéMoro Ha rocyjapcra — yyacTHukHU [lakta, myHKT 18.

> Cwm. IIYHKT 28.
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00CTOSITENILCTBAX, KOIJIa MYOJMYHOCTh Hapyllaiga Obl MHTEPECHI MPaBOCYIUS
(myHkT 7.4 CooOpakeHHi1).

Ounenka Komurterom QaxkTHdecKuX 00CTOATENLCTB Aesa. Komuter
NPUHUMAET K CBEJICHHUIO YTBEPXKICHHE aBTOpa O TOM, YTO B psije CIy4aeB OH
MOJIBEprajcsi TMbITKAM CO CTOPOHBI COTPYJHUKOB IPABOOXPAHUTEIbHBIX
OpraHoB. ABTOp MpeACTaBUJ MOAPOOHOE OMHMCAHHE TOTO, KaK €ro MbITaj,
KOTJJa MMEHHO 3TO MNPOUCXOAWIO0, M Jlake NpPUBEN MMEHAa HEKOTOPBIX JIUII,
BUHOBHBIX B COBEPIIECHUHU 3TOT0 MpecTyrieHus. Kpome Toro, aBTop npeacTaBuil
MOKa3aHUs CBUACTENEH, BKIIIOUas MOKa3aHUs €ro OTIa U €ro ajBoKaTa, a Takke
MEJIUIIMHCKOE 3aKJIF0YEHUE, MOATBEPKIAIONICE YIIOMSIHYThIE UM MOBPEKICHHUS.
Kpome toro, KomuteTr oTmedaeT, 4TO aBTOp M €ro aJBOKAT HaMpaBUII
MHOTOYMCIICHHBIE >KaJIOObl Ha MBITKK B TMPOKYpaTypy, a TaKxe IoJaBal
COOTBETCTBYIOIIIUE >KAJIOOBI B XOJIe CYJNeOHBIX ciymanuii. KomuteT oTmevaer,
YTO, XOTS TOCYJIapCTBO-YYaCTHUK COOOIIAET, YTO OHO MPOBEJIO PACCICIOBAHUE
10 HEKOTOPBHIM U3 MHOTOUUCIIEHHBIX KajJ00 aBTOpa, HE ObLIO JI0KAa3aHO, YTO ATH
paccienoBanus ObLIM HA4YaThl B CPOYHOM TOPSAJIKE WIJIM YTO OHU MPOBOIUINCH
abdextuBHo. Komuter XxoTen Obl MOTYEPKHYTh, YTO TIEPBBIC 3asABICHUS O
MIPUMEHEHUU TBITOK ObUTH cliesanbl aBTopoM 6 aBrycta 2010 r., cpasy e nociie
TOro, KaKk OH IMOJy4YMJI JOCTYIl K CBOEMY HAHITOMY B YaCTHOM IMOPSIKE
anBokary. Komurter cumTaer, 4yTto B OOCTOSATENbCTBAX JAHHOIO Jejia, U B
YAaCTHOCTU B CBETE TOr0, YTO IOCYJAPCTBO-YYaCTHUK HE Jajio OOBSICHEHUU IO
MOBOJly 3aMETHBIX CJIEJAOB KECTOKOrOo OOpalieHus, KOTOpPhlie HEOJIHOKPATHO
BUJICIM  CBUJCTEIM,  YTBEPXKJICHUSIM  aBTopa  CIeayeT  IpuaaBath
cooTBeTcTBYIOMIEH Bec (IMyHKT 7.2 CooOpakeHUin).

[lo moBomy oOs3aTenbcTBA TrOCYJApPCTBA-yYaCTHUKA — HAJJIEKAIUM
o0pa3oM pacciefoBaTh YTBEPKICHHS aBTOpa O MbITkax KoMuTeT ccbuiaeTcs Ha
CBOIO IPABOBYKO IPAKTHKY, COTJACHO KOTOPOW YIOJIOBHOE DPacCCIENOBaHUE U
HOCHEeAyIolIee MPHUBJICYEHUE K OTBETCTBEHHOCTH TMPEICTABIAIOT  CcO0Oil
HEOOXOMMbIE CPEACTBA BOCCTAHOBJICHMSI HApYIICHHBIX MpaB YEIOBEKa, TAKUX
KaK MpaBa, 3amumaemsie cratbeil 7 Ilakta™. XoTs roCy1apCTBO-y4aCTHUK
YTBEPKJIAET, YTO OHO MPOBEIO paccienoBaHue, KoMuTeTr orMeyaer, 4ro, Kak
SBCTBYET U3 MAaTEPUAJIOB €A, BIIACTH rOCyAapCcTBa-y4aCTHUKA HE MPEICTAaBUIN
uHpOpPMaIlMU O TOM, YTO OHHU JOIMPOCHUIIN KaKUX-IMOO cBUIETeNel (BKIIOYas
CaMOro aBTOpa W €ro OTia), U He MPEJACTABUIU PE3YIbTATOB MEIUIMHCKOIO
obcnenoBanus. B atux obctositenbcTBax KoMuTter cumTaer, 4To, HECMOTpPS Ha
CBUJICTEJIbCKME TOKa3aHUS OTLUA aBTOpa M MEAULMHCKOE 3aKIOYEHHE O
NOBPEXJICHUAX Ha Teje aBTOpa, A(P(PEKTUBHOIO pacCCIENOBAHUS B CBA3U C
YTBEPXKJICHUSIMU O TNPUMEHEHUH WBITOK NpoBeaeHo He Oputo. C  ydyeTom

*® Cm. 3ameuanus o6uiero nopsinika Komurera Ne 20 (1992 ron) o 3ampenieHny IbITOK WA
KECTOKOT0, OeCueIOBEYHOTO WJIM YHWXKAIOWIETO JOCTOMHCTBO OOpAIleHWsT M HakKa3zaHHs,
nyHkT 14; m Ne 31 (2004 rom) o xapakrtepe OOIIEro HOPHAMYECKOTO OO0s3aTEIHCTBRA,
HaJIaraeMoro Ha rocyjaapcra — yuacTHUkM [lakra, myHkT 18.
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O0O0CTOSITENILCTB JIAHHOTO JleJla W NpPUHMMAas BO BHHUMaHHUE, YTO TOCYIapCTBO-
YYaCTHUK HE TMPEICTABUIO JAOMOJHUTEIbHON MEAUIMHCKON IJOKYMEHTALWH,
KomMurer 3akitoyaeT, 4To NpEICTaBIICHHbIE €My (aKThl CBUIETEIBCTBYIOT O
HapylmieHHMM mnpaB asTopa mno crarke 7 Ilakra, paccmarpuBaeMoil B
COBOKYIHOCTHU € MyHKTOM 3 cTaThu 2 (myHKT 7.2 CooOpakeHui).

Uto kacaercs yTBep)kJeHHH aBTopa 1o mMyHKTY 1 cratbu 14 Ilakrta, TO
KoMurter mpuHHMaeT K CBEICHUIO TE€ HEOCMapuBaeMble (PaKThl, YTO Cy/necOHBIC
3acelaHvs TPOBOIWINCH HE B OOBIYHBIX 3ajlaX CyneOHBIX 3aceaHuii, a Ha
BOEHHOM OOBEKTE M YTO POJCTBEHHUKHU IMOACYIUMBIX, B TOM YHCJIC aBTOpa, HE
ObUTM JOMYIIEHBl HA JTH 3acelaHus. B CBOMX 3aMeUaHUsIX TOCYAapCTBO-
YYaCTHUK YTBEPKIAET, UYTO MPUYMHOM MPOBEICHUSI CYJACOHBIX CIyIIaHW B
BOMHCKOM 4YacTU SIBJIIETCS Kak pa3 HEOOXOAMMOCTh 00ECHeunuTh 0€30MacCHOCTh
MOACY/IUMBIX U UX POJCTBEHHUKOB... ['0CYyIapCTBO-y4aCTHUK YTBEPKIAET, YTO
MIPUYUHON MTPOBEICHUS CYIEOHBIX CIYIIAHWNA B BOMHCKOM YacTU SBJISICTCS JIUIIIb
HEOOXOMMMOCTh  «oOecrieueHuss  0e30MacHOCTHM  OOBHUHSEMBIX W HX
POJICTBEHHUKOBY». BMecTe ¢ TeM rocyiapcTBo-y4acTHUK HE OOBSICHUIIO, TOUEMY
OBLJI0O HEOOXOIUMO HE JIOMYCKaTh POJCTBEHHUKOB aBTOpa K CIYIIAHUAM IO
OJIHOMY U3 OCHOBaHHMH, cojepxamuxcsi B myHKTe 1 crtateu 14 [Ilakra].
B oTcyrcTBME TpenIMETHBIX OOBSICHEHWH TrocyAapcTBa-yyacTHuka Komuter
JIOJDKEH CHeNaTh BBIBOJ O TOM, UYTO TOCYJIAapCTBO-YYaCTHUK MPUMEHUIIO
HECOpa3MEpHbIC OTPAaHUYCHUS MpaBa aBTOpa Ha CHPABEJIMBOE U IMyOJIMYHOE
pa3OupaTenbCTBO, U MOITOMY IIpaBa aBTOpa, MPEAYCMOTPEHHbIE B NMyHKTE 1
cratbu 14 [Ilakra], Obutn Hapymiens! (MyHKT 7.4 CooOpaskeHwHil).

BeiBoabl KomuTera: npenacrtaBieHHBIE. .. aKThl CBUAETEIBCTBYIOT O
HAPYLICHUH TIPaB aBTOPA, 3aKPEIUIEHHBIX B CTaTbe /, paCCMaTpUBAEMOU B
COBOKYITHOCTHM C NYHKTOM 3 cTarbu 2, U B IyHKTe | crarbu 14 Ilakra
(mynkT 8 CoobpaxeHuit).

Komurer npoTuB nbIToK

Pemienne Komurera mpotuB mbiTok ot 11 asrycra 2017 r. mo nemy
Pawieo J[orcauoan npomue Tynuca (coobuienue Ne 654/2015).

Tema coobwjenus: TBITKA M JKECTOKOE OOpalleHHe CO CTOPOHBI
roCyAapCTBEHHBIX OPraHOB.

Bonpoc cywecmea: bITKY; )XeCTOKUE, OE€CUETOBEUHbIE WM YHIKAIOIINE
JIOCTOMHCTBO BU/IbI OOpAIICHUs U HAKa3aHUsI; MEPHI 110 MPEIYIPEKISHUIO aKTOB
IBITOK; CUCTEMAaTUYECKUI HaJ30p 3a YCIOBHUSMHM COJIEP)KaHUS MOJ CTpaked U
MeToJaMu OOpallleHusT C 3aKJIIOYEeHHBIMH; 0053aTeIbCTBO TOCYAapCTBa-
y4acTHHKa 0OecIeunBaTh HE3aMEIJIMTENIbHOE MPOBEIEHHE OecrpuCcTpacTHOrO
pacciefoBaHrs KOMIIETEHTHBIMU OpraHamMH; IPaBO Ha MOJayy >Kajao0bl; MPaBo
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Ha KOMIICHCAIIMIO; 3ampeT MCIOJIb30BaHUs B XO0j€ JIIOOOro cyaeOHOro
pa30upaTebCcTBa 3asBICHUN, TTOJTYYCHHBIX TI0]T TTBITKOM.

IIpaBoBble mo3unuu Komurera: crathsa 4 [KoHBEHUIIMM TPOTUB TBITOK |
TpeOyeT OT TOCYyJapCTB-YYaCTHUKOB BBEJICHHS YTOJOBHOM OTBETCTBEHHOCTH B
OTHOIIEHUM AaKTOB NBITOK W YCTAHOBJIEHHUS B OTHOUICHWM JIMI[, BUHOBHBIX B
COBEpILICHUU AaKTOB TIBITOK, HAaKa3aHWsS, COPAa3MEPHOrO CTEINEHM TSHKECTU
COBEpIICHHBIX JIeWcTBUM (TyHKT 7.7 Pemenus).

Komurter HanmoMmHaeT rocyJapcTBy-y4aCTHUKY O €ro o0s3aTelIbCTBE IO
cratbe 12 KoHBEHIMH, COINIACHO KOTOPOMY IIPM HAJIUYMHU JTOCTATOYHBIX
OCHOBAHMI TMOJararb, 4YTO HMEJIO MECTO TPUMEHEHHUE MBITKUA, JOJIKHO
npoBoauthes ex officio® Gbictpoe u GecpucTpacTHOE paccienoBanue . Takoe
paccieioBaHW€  JOJDKHO  ObITh  ONEpPaTUBHBIM,  OECHPUCTPACTHBIM U
3cpcpeI<T1/IBHLIM58. Kpowme Toro, yrojioBHoOe paccieioBaHUe JOKHO UMETh CBOEH
LEJbI0 KaK ONpeeIeHUE XapaKkTepa U 00CTOSATEIbCTB MPEANOIaraeMbIX JICSTHUM,
TaK ¥ YCTAaHOBJIEHUE JUYHOCTH JIFOOOT0 JIUIA, KOTOPOE MOIJIO OBITh MPUYACTHO
K HuM™ (yHKT 7.10 Pemerms).

Onenka Komurterom paxTHyeckunx 00CTOATEJILCTB aeJsa:;
B otHomenun >xano6el mo cratbe 1 [KonBenmmu]| KomuTeT mpuHHMaeT K
CBEJICHUIO YTBEPXKACHUS 3asBUTEINSl, COIVIACHO KOTOPBIM OH MOJBEprajics
MBITKAM CO CTOPOHBI JOJKHOCTHBIX JIMI[ TOCY/IapCTBa-y4acTHUKA, KOTOPOE HE
MPUHSIIO HUKAKUX 3(G(HEKTUBHBIX MEp, YTOOBI MPEIOTBPATUTH COBEPIIIEHUE ITUX
akToB. KomMuTeT 0TMEUaeT, BO-MEPBbIX, YTO 3asBUTENH ObLT apeCTOBAaH B HOYD C
29 na 30 urons 1993 r., a 3arem noctaBieH B MUHUCTEPCTBO BHYTPEHHUX JIET,
I7I€ €ro JAOMPAIINBAIIA U HE3aKOHHO Aepxanu 20 guer. Komurer ormeuaer, 4To
3asBUTEJIb MPEJCTABWI MOJAPOOHOE OMUCAHUE YKACHBIX IBITOK, KOTOPHIM OH
noABeprajici B MUHUCTEPCTBE BHYTPEHHUX J€, KOrJa HaxOAWICS IO
KOHTPOJIEM COTPYIHHUKOB CIIYObl HAIIMOHAIHHOM 0€30MaCHOCTH, KOTOPHIX OH
omo3Had W Ha3Bal. KOMHUTET Takke OTMEYaeT, 4YTO B TIOPbME...3asIBUTEIIS
MIBITAJIM HECKOJIBKO pa3, COACPKAIM B OJJMHOYHON KaMepe U eMy ObLJIO OTKa3aHO
B MEJUIMHCKON MOMOIIY B TEUEHUE JITTUTEIHLHOTO MEPUOIa BPEMEHH, HECMOTPS
Ha OYEBHJIHYIO MOTPEOHOCTH B yxoje (MyHKT 7.3 Peuienus).

Komurer Takxke INPUHUMACT K CBCACHUIO YTBCPKICHUA 3asABUTCIIA O
MHOI'OYHCJICHHBIX (I)I/IBI/ILIGCKI/IX U TICHUXOJIOTHYCCKHUX ITIOCICACTBHAX IIBITOK,
KOTOPLIC IIOATBCPIKAAIOTCA IIPCACTABIICHHBIMH B 9TOM CBS3H MCANITMHCKHMMH

*® ITo o6s3aHHOCTH (mat.)

'Cm. cooGuennst Hutionsuma npomué Bypynou, myekt 8.4; m Ne 500/2012, Pamupec
Mapmunec u op. npomus Mexcuku, Pemenue, npunstoe 4 asrycra 2015 r., mynkr 17.7.

*8Cm. coobutenne Ne 495/2012, H.3. npomus Kaszaxcmana, Pemenue, npuusitoe 28 HOSOPs
2014 r., myskT 13.2.

¥CM. coobuenmst N 580/2014, @.K. npomuse anuu, Pemenwne, npunstoe 23 HosoOps 2015 r.,
nyHKT 7.7; u Ne 161/2000, /[3ematine u Op. npomus FOzocrasuu, Pemenue, npunsitoe 21
HOs0ps 2002 r., myHKT 9.4.
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3aKJII0YeHUsIMUA. KOMHUTET OTMEUaeT, 4TO roCyJapCTBO-YUYaCTHUK HE OCITapUBAIIO
ATUX YTBEpPXKIEHUM. B JaHHBIX OOCTOSITENIHCTBAX M HCXOAS M3 CBEICHUH,
MPEIOCTABJICHHBIX B €ro pacnopsokeHue, KoMHTET KOHCTaTUPYeT, 4TO
YTBEP)KIICHUS 3asIBUTENS HAJJICKUT MPUHATH BO BHUMAHHE;, YTO (HU3HUYECKOE
HacUJIMe, KOTOPOMY OH MOJIBEPrcs, ObLIO COBEPIICHO JTOKHOCTHBIMH JIUIIAMU
rocyJapcTBa-y4aCTHUKA, KOTOPBIE BBICTYMAIN B O(UIIMATEHOM Ka4€CTBE; U OTH
JEUCTBUS MPEJCTABISIIOT COO0M aKThl MBITOK MO cMbICHY ctaThu | KoHBeHunu
(myHKT 7.4 Pemenus).

ABTOp...ccputaercs Ha MyHKT | crateu 2 KOHBEHIMH, B COOTBETCTBUH C
KOTOPBIM TOCYAapCTBO-YYACTHUK JOJDKHO ObLIO MNPUHITH 3(P()EKTUBHBIC
3aKOHOJATEIbHbIE, AIMUHUCTPATUBHbBIE, CYIEOHBbIE U JpYrue Mepbl JUIs
NPEeAYNPEXICHNUS aKTOB IMBITOK Ha JIF000M TEPPUTOPUU TOJ €r0 IOPUCAUKLIUEH.
Komuter oTmeuaeT B JaHHOM cilydae, YTO 3asBUTENIb ObLI apecToBaH 0e3
COOTBETCTBYIOLLIETO OpJAEpa; OH COAepXkalcsi IMOoJ CTpaxed Oe3 CBs3U C
BHEIITHUM MUPOM B MuHHCTEpcTBE BHYTpeHHUX e ¢ 30 utosist mo 4 ceHTs0ps
1993 r., B Teuenue 37 AHEH, UTO CYIIECTBEHHO IPEBBIIIAET MAKCUMAIBHO
pa3pelIEHHBIN CPOK O YETHIPEX CYTOK; IIPOBEPKA 3aKOHHOCTH €r0 COAEPKAHUS
0] CTpaXkeil He Oblja MPOBE/IECHA B YCTAHOBJICHHBIE 3aKOHOM CPOKH; U B XOJ€
NPEIBAPUTEIILHOTO COJIEP)KaHUSl TMOJ CTpaXked emy ObUI0 OTKa3aHO B
BO3MOXKHOCTH CBSI3aTbCAd C CEMbEH M TMOJYYUTh MEIMLMHCKYIO IOMOIIb,
HEOOXOJMMYIO B €ro COCTOSIHMU. XOTS OH CTad >KepTBOM KpailHe »KEeCTOKOTro
oOpallleHusi, O YeM OH HEeCKOJIbKO pa3 cooOIan, 5TH akThl OCTAITCA
0e3Haka3zaHHbIMU. COOTBETCTBEHHO KOMUTET KOHCTaTUPYET HAPYILIEHUE MyHKTA
1 cTaThi 2 B COBOKYIMHOCTH o ctatheil 1 KouBenuun™ (yHKT 7.6 Pemenus).

B ortHOmenun mnpeanonaraemoro HapymeHus cratbm 4 KoHBeHIMHN
Komurer ccbumaetcss Ha onHy u3 ueneil KoHBeHIMM: mNpensTcTBOBATH
6e3HAKAa3aHHOCTH JIHII, COBEPIIMBIINX AKThI MEITOK ... KOMHTET HamoMuHaer,
4TO B JJAHHOM cCiyd4ae mnpoiwio 6osee 21 roga nocie coObITUH, HO J€NI0 TaK U He
ObUIO pacCMOTPEHO B ILEJAX MPUBJICUYECHUS K OTBETCTBEHHOCTH M HaKa3aHMS
BUHOBHBIX B IIPUMEHEHUM MBITOK B OTHOLIEHWM 3asButens. Kpome Toro,
Komuter oTmeuaer, 4yTo ¢ y4eTOM NpPUHLHUIA OTCYTCTBHUS OOpPATHOM CHIIBI
cratbu 101-Ouc 0 BBEIEHHH YrOJOBHOM OTBETCTBEHHOCTH 3a MBITKH
OOBHHsIEMble ObUIM TPHUBJIEYEHBI K YTOJOBHON OTBETCTBEHHOCTH 3a
IpaBOHApPYIIEHUE, MPEAyCMATPUBAIOIIEe MAKCMMAJbHOE HAaKa3aHWE B BHUJE
NATA JIeT JIMIIEHUS CBOOOJbI, XOTS TSHKECTh BBIABHUHYTHIX MPOTHUB HUX
OOBHMHEHUH MpeanoaaraeT Bo30yKJAEHHE YTOJIOBHOIO J€jla U COOTBETCBYIOLIUX
Mep HakaszaHus...KoMHUTET cchlaeTcsi Ha CBOM 3aKJIIOYMTENbHBIE 3aMEYaHusl, B
KOTOPBIX OH BBIPa3Wyl OOECIOKOEHHOCTh IO TOBOJY NMPUMEHEHMsS MPUHLIUIA

% Cwm., B wacTHOCTH, cooGwWweHusT Huiionsuma npomus bypynou, nmyHkT 8.3; u Ne 522/2012,
Laxyney npomug Bypynou, Pemenne, npunstoe 10 aBrycra 2015 r., myHkT 7.6.

81 Cm. coobuenne Ne 212/2002, Yppa I'vpuou npomus Ucnanuu, Pemenue, npunsitoe 17 mas
2015 r., myHKT 6.7.
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OTCYTCTBUS OOpaTHON CHJIBI YTOJOBHOTO 3aKOHOAATENIbCTBA B OTHOILICHUU
JIeSIHUM, COBEPILIEHHBIX J0 BKIIOYEHUS B MEPECMOTPEHHBIN YTOJOBHBIN KOJIEKC
1999 rona mpectyruieHuss B Buie MNbITKH (cTtaths 101-0uc), a Takke, Kak
CIIEJICTBUE, PEKOMEHMALMIO B aJpec TrOCyAapCTBa-y4aCTHHKA «IPUHITH BCE
HEOOXOMMbIE MEpPhI K TOMY, YTOOBI aKThl IBITOK, COBepIIeHHBIE 10 1999 rona,
IpecieoBajIiNCch B CyIeOHOM TMOpSIKE Kak IMpaBOHAPYIIEHUS, 32 KOTOpHIE
IPEeyCMOTPEHBI Mepbhl HaKa3aHUsl, COOTBETCTBYIOLIUE TSKECTU COJCSTHHOTO»
(cm. CAT/C/TUN/CO/3, mynktel 35 u 36). Komuter aemaer BBIBOA O TOM, YTO
UMEJI0 MECTO HapylieHue myHkra 2 cratbu 4 KonBenuuu (myHkT 7.7 Pemenus).

Komurer Takke oTmMeyaeT AOBOJ 3asBHUTENA O TOM, YTO, IO-BUAUMOMY,
ObLa HapymeHa cratbd 11 [KoHBeHIMM ]|, TOCKOIBKY FOCYJapCTBO-YYaCTHUK HE
OCYUIECTBJISUIO HEOOXOAMMOIr0 HaJ30pa 3a METoJaMU OOpauieHusi, KOTOPOMY
IIOJIBEPICSL aBTOP B XOJI€ apecTa U coaepkaHus 1oj crpaxeil. OH yTBepkaal, B
YaCTHOCTH, YTO €ro apecT U CONEPIKAHUE IOJ CTPaXEH HE COIPOBOKIAINCH
HaJUIeKAIUMU POLECCYAIbHBIMUA TAPAHTUSAMH U 32 HUMHM HE OCYIIECTBIISUICS
HAJ30p; 4TO €My ObUIO OTKa3aHO B MEAMIIMHCKOW MOMOIIM, HECMOTpS Ha
KPUTHUYECKOE COCTOSIHHE, B KOTOPOM OH HaXOAWJICS; HEOJAHOKPATHO ObLIO
OTKa3aHO B BO3MO>KHOCTH CBS3aThCsI C CEMbEIl; €My OBLJIO OTKa3aHO B MPABOBOI
IIOMOIIM BO BPEMsS IMPEIBAPUTEIIBHOTO 3aKIIOYEHHUS; M €r0 COACPKAIA B
Y)KACHBIX YyCIIOBUAX. B oTcyrctBue yOeauTenbHOW HH(QOpMaUUU  OT
rocyAapcTBa-y4acTHUKA, KOTOopas Morjia Obl MPOJAEMOHCTPUPOBATH, YTO
COIEp)KaHHWE 3asBHUTENSl TMOJ CTPAXEW NPOUCXOAWIO IOJA  HAA30pPOM
rocyJapcTBa-y4acTHUKa, KOMHUTET KOHCTAaTUpPYyeT HapylUIEHUE TOCYIapCTBOM-
yaactHEKOM cTatby 11 Konsenmuu® (myHkT 7.8 Pemenns).

B orHomenunm craren 12 u 13 KomBenumn Komurer BpIpaxkaeT
00€CIOKOEHHOCTh B CBA3U C TE€M, YTO, HECMOTPS Ha PETUCTPALMIO KaIOObI
3asBuTEIN O nbITKax B 2011 roxy B cyne nepBoit mHCcTaHMM TyHHCA, ClIEACTBUE
Obl0  mpekpameno 16 ¢despans 2012 1. 06e3 TPOBENCHUS PEATBHOTO
paccieioBaHus, HECMOTPSL Ha TO, YTO OKOJIO 21 roja mpouwio ¢ Tex Mop, Kak
MOCTPAJaBIIMK TEPBBIM pa3 cooldmmia o (akTax B XOJ€ BCTPEYH CO
CJIEIOBATEJIEM, COCTOSIBIIEHCA B KOHLE CPOKa €ro COAEPM AHUs IOJ CTpaXKed B
Munucrepctse 4 centa0ps 1993 r. (mynkr 7.9 Pemenus).

HecmoTpss Ha TO, dYTO TOCYAapCTBO-YYaCTHUK YTBEPXKIAET, YTO
paccienoBaHde OBUIO HAYaTO, OHO HE TPEACTABWIO HUKAKOW TMOIPOOHOM
uH(popMaIuu O cTaTyce CyAeOHOro pazOupaTelbcTBa WM O TMPECieI0BaHUU
MPEANoaraéMplX BHHOBHBIX B COBEPIICHUH AaKTOB THITOK M KECTOKOM
oOpamennn (myHKT 7.10 Permenws).

3asBUTENIb CUUTAET, YTO TOCYAAPCTBO-YYACTHUK HE BBIIOJHWIO CBOE
00s13aTeNbCTBO, NpenycMoTpeHHoe cratbeid 12 KonBenuuu. He BBINOIHUB 3TO
0053aTENIbCTBO, TOCYAAPCTBO-YUYACTHUK HE BBINOJHUIO U 0053aTeNbCTBO IO

%2 Cm,, Hanpumep, I axyney npomus bypynou, myHkr 7.7.
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cratbe 13 KoOHBEHLMH, B COOTBETCTBUM C KOTOPOM OHO 00s3aHO OBLIO
00ecTeynTh 3asgBUTENI0 MPAaBO Ha MPEIbSIBICHUE KAIOObI KOMIETEHTHBIM
BJIACTSIM, KOTOpPBIE JOJDKHBI HaIJISKAlIMM O0Opa3oM OTpearupoBaTh Ha HEe U
MPOBECTH OBICTPOE H  GecnprcTpacTHOe pacciegoBanme’  (myHkr 7.11
Pemenus).

B otHomiennn crateu 14 [KoHBeHIMHU]| 3adBUTENb YTBEPKIACT, 4YTO,
OTKa3aB €My B YIOJIOBHOM CYJIONPOU3BOJCTBE, O YEM I'OBOPHUIIOCH BbIlEe, TyHHUC
TaKkKe JIMIIWI €ro MpaBa Ha TMOJy4YeHUE KOMIICHCAIMM B YCTaHOBJICHHOM
3aKOHOM TMOPSAJKE 3a MaTepHAbHBIM M MOpajbHBIA yIIepO, TPUYUHEHHBINA B
pe3yabTare TSKKUX TMPECTYIUICHUM, TakuX Kak TmbITka. KoMuTeT Takxke
OTMEYAEeT, YTO TMOCTPAJABIIMA HE BOCIOJB30BAICS HUKAKUMH MepaMu
peabuauTallid B CBSI3U C TSDKEIBIMU (PU3MUECKUMHU W TICUXOJIOTMYECKUMU
MOCJIEJICTBUSIMH, OT KOTOPBIX OH CTPaJIaeT 0 CUX MOP U KOTOpPbIE OBLIN YETKO
3aUKCUPOBAaHB B MEAMIIMHCKOM 3akirodyeHud...Komurer cuuraer, d4TO
3asiBUTENb OBLI JIMIIEH MpaBa Ha TMOJy4YCHHE KOMIICHCAIMM U BO3MEIICHUS B
coOTBEeTCTBUHM cO cTathell 14 KonBenumu (myHkT 7.12 Pemienus).

B orHomenuu crareu 15 [KonBenuun| KomMuTeT mpuHsa K CBEACHUIO
YTBEPKACHUE 3asIBUTEIISL O TOM, UTO Cyie0HOE pa30upaTeabCTBO, BO30YKACHHOE
B OTHOIIEHWU HEro, W NpUroBop B Buae 21 ronma iumeHus cBOOOIbI ObLIH
YCTaHOBJICHBI Ha OCHOBE ITPOTOKOJA, KOTOPBIA OH MOAMHMCAI IOJ IBITKOM.
Hecmotpst Ha TO, 4TO OH cOOOIAN O MBITKAaX, €ro YTBEP)KIECHUS HUKOIJA HeE
MIPOBEPSIIMCH BIACTSAMU U 3asBJICHUS HE ObUIM MPU3HAHBI HEACHCTBUTEIbHBIMH.
["'ocynapcTBO-y4yacTHUK HE MPUBENIO JOBOJOB, CHOCOOHBIX ONPOBEPTHYTH ATO
yTrBepkaeHne. Komurer HanoMHHAeT, 4TO OOUIUI CMBICI MOJOKEHUN cTaThu 15
[KonBeHIIMM]| BbITEKaeT U3 aOCOJIOTHOTO XapakTepa 3alpelleHus NBITOK W,
CJIEI0BATEIbHO, MPEANOIAraeT 00s3aTeabCTBO JIFOOOr0 rocyJapcTBa-y4yacTHUKA
NPOBEPATh, HE OBUIM JIM CHAENAHbI MOJ NBITKOW 3asBICHUS, KOTOPBIE CIIyXKaT
SNIEMEHTAaMH TIPOLIEAYPHI, HAXOIAIEHCS B €ro KoMreTeHuy . He npeanpunss
HUKAaKMX HEOOXOIUMBIX TMPOBEPOK M HCIIOJIb30BAB TAKHE 3asBJICHHUS B XOJE
CylneOHOro pa3OuparenbcTBa B OTHOUICHUM 3asBUTENS, FOCYAAPCTBO-YYACTHUK
SBHO HapyIIWIO CcBou oOs3aTenbcTBa 1o ctathe 15 KonBenmuum (myHkT 7.13
Perienus).

BoiBoabl KommuTera: mpeacraBieHHbIC...(aKThl CBHICTEILCTBYIOT O
HapyllleHuu cTtatbu 2 (MyHKT 1) B coueTanuu co cratbeil 1 u crarbsimu 4, 11, 12,
13, 14 u 15 KonBenuuu (myHKT 8 Perienus).

%% Cm. Hutionsuma npomue bypynou, nyHKT 8.5.

%Cm. coobrmenns Ne 419/2010, Kmumu npomus Mapokko, Perenne, npuasroe 26 Mas
2011 r., nyakt 8.8; I1.D. npomus @panyuu, nyHkt 6.3; u Hutionzuma npomus Bypynou,
IyHKT 8.7.
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Pemenue Komurtera npotuB neiTok ot 31 urona 2017 r. o neny Awum
Pakuwes npomus Kazaxcmana (coobuieaue Ne 661/2015).

Tema coobwjenus: TBITKM U CMEPTh ChbIHA 3asBUTENS MOCJIE apecTa U
3aKJIFOUEHUS O]l CTPAXKY.

Bonpoc cywecmea: TBITKM — oONepaTUBHOE U OECHPUCTPACTHOE
paccieioBaHue.

IIpaBoBbie mo3unuu Komurera: ctaths 12 KonBeHIu Takxke Tpedyer,
4yTOOBl pacciefoBaHUEe ObLIO OBICTPHIM U OECHPUCTPACTHBIM, IPU ITOM
OBICTpOTa UMEET OOJbIIOE 3HAUYEHHUE, MOCKOJBKY 3TO IMO3BOJIAET MPEKPATUTh
MIPUMEHEHHUE K JKEPTBE MBITOK, a TAKXKE IMMOTOMY YTO 32 UCKIIOYEHUEM CIIy4acB
NPUYUHEHUST JIOJITOBPEMEHHBIX WM TSDKKUX TOBPEXKACHUM  BCIEIACTBUE
PUMEHEHUS BBILIECYTIOMSHYTBIX METOJIOB (PU3HMUECKHUE CIENBI MBITOK, U MPEXKIE
BCETO  JKECTOKOro, OECUeJOBEYHOIO0 WJIA  YHWIKAIOIIETO  JOCTOMHCTBO
oOpallleHHs], KAk MPAaBHIO, HCYE3al0T Yepe3 KOpPOTKoe Bpems ... Komurer
HAITOMUHAET, YTO cCaMo M0 ce0e paccie0BaHUE HE ABISIETCS JOCTATOYHBIM IS
TOTO, 4TOOBI MPOJAEMOHCTPUPOBATH COONIOAEHUE TOCYAAPCTBOM-YYACTHHUKOM
CBOMX 00s13aTenbCTB Mo cTaThe 12 KoHBeHIMH, eciiu MOKeT ObITh TOKa3aHo, YTO
OHO He 6bLI0 GecrprcTpacTHBIM . (IyHKT 8.7 Perrerus).

Komurer HannoMHHAET. .., 4TO cTaThsl 14 KOHBEHIIMN NPU3HAET HE TOJIBKO
[IpaBO Ha CIPABEUIMBYI0 W AJE€KBAaTHYI0 KOMIIEHCALMI0, HO M HaJaraeT Ha
roCy/lapCTBa-y4acTHUKM  00s3aTeNbCTBO ~ OOECHEUYUTh  KEPTBE  IMBITOK
COOTBETCTBYIOILIEE BO3MEIEHHE. Bo3MelleHne JOJDKHO IIOKPBIBAaTh BCHO
COBOKYITHOCTb IMMPUYUHEHHOTO JKEepPTBE yiepOa U BKIOYaTh, CPEIU IPOUUX MEP,
PECTUTYIIMIO, KOMIICHCALMI0O U pPEeaOWIMTALMI0 JKEPTBBI, a TaKXKe MEpBHI,
rapaHTUPYIOIIME HEBO3MOXHOCTh MOBTOPEHMsI HapyLIECHUH, ¢ 00s3aTeNIbHBIM
Y4€TOM OOCTOSITENLCTB KaXI0T0 Jena. ['paxkaaHckoe pa3oupaTenbCTBO JOKHO
OBITh JOCTYITHBIM HE3aBHUCUMO OT YIOJIOBHOTO Pa3z0UpaTesibCcTBa, U JJIsl TAKOrO
IPaXIaHCKOIO CyIONPOU3BOACTBA CIEAYET NPEIyCMOTPETh HEOOXOIUMOE
3aKOHOJATEIBCTBO H HHCTHTYTHI | (IyHKT 8.9 Pernenns).

Ounenka Komurterom QakTudyecKux 00CTOATEJLCTB Aesa: Komurer
OTMEYaeT, 4YTO 3asABUTE]Ib YKa3bIBaeT Ha HapylleHue ctaTbu | u myHkTa 1
ctatbv 2 KOHBEHIMM Ha TOM OCHOBaHHMHM, YTO TOCYAAapPCTBO-YYACTHUK HE
BBITIOJTHUJIO CBOE 00s3aTENbCTBO MPEAYNPEXKIATh aKThl MBITOK W HAKa3bIBaTh
BUHOBHBIX. DTH TOJOXKEHUSI MPUMEHUMBI B TOW Mepe, B KOTOPOH AENCTBUS,
COBEPIIICHHBIE B OTHOIIECHUU ChIHA 3aSBUTEIIS, MOTYT OBITH OINPEICICHBI KaK

85 CM. coobmienne Ne 59/1996, Branxo Abao npomus Hcnanuu, Pemenue, npunsroe 14 mas
1998 r., mynkr 8.2.

% Cwm. cooGmenne Ne 257/2004, Kepemeouues npomus boneapuu, Pemienue, mpuHSITOE
11 nosi6pst 2008 1., myHkT 9.4.

7 Cm. coobmenne Ne 441/2010, Esroes npomus Kazaxcmauna, Pemenue, npuHsaToe 5 HOSOPs
2013 r., myHkT 9.7.
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aKTHl IBITOK 10 CMbICIy monoxennit crateu 1 Komsenrmn™ .. .Komurer
OTMEYaeT pe3yibTaThl CyAeOHO-MEIUIUHCKUX HKCIEPTU3, B KOTOPBIX CHEIaH
BBIBOJI O TOM, YTO Ha TE€JE€ YMEPIIEr0 MMEIOCh HECKOJIBKO rematoMm. Kpome
toro, Komurery takxke sicHo, uro Jmutpuii Pakumes crpagan OT CHUIBHON
buznyeckoit 00K U YTO AAMUHHUCTPAIHS H30JIATOPAa BPEMEHHOTO COACPIKAHUS
OblJIa BBIHY)K/IEHA BBI3BIBATh CKOPYIO MoMollb. HecMoTps Ha pekoMeHaauuu
Bpadell 0 TOM, YTO OH JIOJDKEH OBITh TOCIIUTAIN3UPOBAH, HAYAIBHUK U30JISITOPA
BPEMEHHOTO COJAEP/KAHUSA OTKA3aJCsA JaBaTb Ha J3TO paspemeHue. Komwurer
cchutaeTcs Ha mnosokeHus CtamMOyJIbCKOTO TMPOTOKOJA, COTJACHO KOTOPBIM
METO/bl MBITOK MOTYT ObITh KaK (PU3NYECKHMH, TaK M ICUXOJIOTUYECKUMH, A
TaKXe MOT'YT BKJIXOYaTh, IOMUMO IIPOYEr0, HEYIOBIECTBOPEHUE TAKUX OCHOBHBIX
MOTPeBHOCTeH, KaK MHTAHHE, BOJA W MEIMIMHCKOoe oOcnyxuBanue’. Komurer
CYUTAET, YTO OTCYTCTBME MEIMIIMHCKOW ITOMOLIM U OTKA3 IOCHUTAIN3UPOBATH
JAmvutpus PakuiieBa, HaXOAUBIIErOCS B KPUTUYECKOM COCTOSHUH, MOXHO
KBaJIM(ULMPOBATH KaK CHIIBHYIO OOJIb M CTPaJaHUs, IPUUMHEHHBIE YMBIIIJIEHHO
JOJDKHOCTHBIM  JIMLIOM C  LEJIBK IIOJIYYEHHUs NPU3HATEIBHBIX ITOKA3aHUU
(myHkT 8.2 Pemenus).

KomuteT cuurtaer, 4ro, Y4YUTHIBas JlaHHbBIE OOCTOSTENbCTBA, CIEAYET
[10J1araTh, 4YTO rOCy1apCTBO-YYaCTHUK HECET OTBETCTBEHHOCTD 3a PUYNHEHHBIN
Jmutputo PakumeBy ymiepO, €cid OHO HE NPEACTaBUT YyOeAUTEIbHOE
albTEpPHATUBHOE OOBsICHEHUWE. B maHHOM cilydae rocynapcTBO-y4aCTHUK
IIPOBEJIO pacciefoBaHue B oTHomeHun nomnymeHHod A.Jl. xamatnoctu. A/l
ObLJI MPU3HAH BUHOBHBIM M OCYXJEH, HO TaK U HE OTOBUI CPOK TIOPEMHOIO
3aknoueHusi. KpoMme 31X OOBUHEHMIA, HUKAKUE JIPyrue OOBUHEHHMS B IBITKAX
He ObUIM MpEeAbsBICHBI HU OJIHOMY W3 HMCHOJHUTENe. B oTcyTcTBHE Takux
OOBHHEHUN B NPUMEHEHHUU MBITOK U paCCIEOBaHUS, a TaKKe C Y4YeTOM
00CTOATENBCTB HAcTOSIIEro cooluieHuss KoMuteT cuuraer, 4To K MoApoOHBIM
YTBEPXKACHUSM aBTOpa CIEAYET OTHECTUCh CO BCEM CEPbE3HOCTHIO. B aTou
CBSI3M Ha OCHOBAHUHU MOJPOOHOTO OMHCAHMSI COCTOSIHUSA 3A0pOBbsi [IMutpus
PakumeBa, otkaza A./[. rocnutanu3nupoBaTh €ro, MoKa3aHWi Mo KpaHed Mepe
JIByX CBUJETEICH W TMOATBEPXKICHUSI €ro 3asBJICHUM CyIeOHO-MEAUITMHCKON
nokymeHTanuen KoMuTeT mpUXOAUT K BBIBOJY, UTO MPEACTABICHHbIE (DAKTHI
CBUJIETEIBCTBYIOT O COBEPUICHUM JESHUMN, MPEACTABISAIOMINX COOOW MBITKY MO
cMbicny crathu | KOHBEHIMH, U YTO rOCyJapCTBO-YYaCTHHUK HApyIIWIO CBOU
00s3aTeNbCTBA, Kacaloluecs MpeA0TBPAlIEHUSI aKTOB NBITOK U HAKa3aHUs JIUII,
BUHOBHBIX B MX COBEpIICHHMM, B HapylleHHe NyHKTa 1 crateu 2 KoHBeHIMH
(myHKT 8.3 Pemienus).

% Coobmenne Ne 269/2005, A Ben Carem npomug Tynuca, Pemenue, npuusitoe 7 HOSOPS
2007 r., mynkr 16.4.

% Pyrosoocmeo no spgpexmusromy paccnedosanuio u QOKyMEHMUPOSAHUIO NBUMOK U OPYeUX
JHCECMOKUX, OeCUeNO8EeYHbIX WU YHUNCATOUWUX OOCIMOUHCTNBO 8UO008 0OPAUeHUs. U HAKA3AHUSL,
nyHKT 145nN.
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Komurer ormeyaer yTBep>KIEHUS 3asBUTENS, MOMAMANAIOIMINE MO/
nevcteue crtathu 11 KoHBeHIMHM, a Takke MNPEACTaBICHHOE TOCYAapCTBOM-
YYaCTHUKOM OMHUCaHUE Mep, MPUHATHIX JUIsi 00pbObI MpOTHUB MBITOK. KoMurer,
OJIHAKO,  CYUTAET, YTO  NPEACTABICHHAas  TIOCYJIapCTBOM-y4aCTHUKOM
uHbOpMaIUs O €ro YCHWIMSIX IO MPEAYNPEXICHUIO MBITOK U 00OpbOe C HUMH
HOCUT OOIIMI XapakTep M HE CBHJIETEIbCTBYET O TOM, YTO OHO IPHUHSIIO
KOHKPETHBIE MEPBI JUIsl TPEIOTBPAIICHUS IBITOK B 3TOM MECTE COAECPKAHUS O]
cTtpaxen. Kpome TOro, rocyaapcTBo-yd4acTHHUK HE IPUHSUIO Mep Uil TOTO,
YTOOBl «IPEIOCTABIATh 3aKIIOYEHHBIM U 33JE€p’KaHHbIM HAJJISKAIIUA U
3¢ ()EeKTUBHBIA MEAUIIMHCKUN YXOJ, B TOM YHCII€ HEOOXOMMbIE MEANKAMEHTHI,
M 0OCCIICYMBATD MX OCMOTP HE3aBHCHMBIMH Bpadamm» . HecMotps Ha
pexomennauuto Komurera o ToM, u4TOOBl mepeAarb MOJIHOMOYUSA IO
YIPaBJICHUIO MEIULIMTHCKUM o0cy>)KUBaHUEM MuHucTepcTBY
3[paBOOXpPAHEHUS, BpauYd B H30JATOPAX BPEMEHHOI'O COJAEpXkKaHUA IIO-
MPEXKHEMY MOJOTYETHBI AJMHUHUCTPALMU STUX YUPEKICHHM M TO3TOMY HE
MOTYT CUMTAThCS HE3aBHUCUMbIMHU. Takum 00pa3oMm, C y4yeTOM OOCTOSATEIbCTB
HacTosimiero Jgena KoMHUTET CcyuTaeT, 4YTO TOCYAapCTBO-YYAaCTHUK HECET
OTBETCTBEHHOCTH 3a HapymieHue ctath 11 KouBennuu (myHkT 8.4 Pemenus).

3asgBUTENb TAKXKE YTBEPXKAAECT, YTO B HapyumeHue crared 12 m 13
KoHBeHIIMM He OBUIO MPOBEAEHO ONEpaTHUBHOE, OECHPUCTPACTHOE W
s dexTuBHOE paccieAoBaHUE €ro YTBEPKICHHH O MPUMEHEHHH MBITOK U YTO
BUHOBHbIE HE ObUIM MPUBJIEYEHBbI K OTBETCTBEHHOCTH. KOMUTET mpuHUMAaET K
CBEJICHUIO HEOIPOBEPKUMBIE JOKA3aTeIbCTBA TOro, 4ro AmuM Pakuiies
HEOJHOKPATHO YTBEpPXKAal O NPUMEHEHUH NBITOK B OTHOIICHHH €ro ChlHa
(myHkT 8.5 Pemenus).

Komuter oTmeuaer, 4To TOCyAapCTBO-YYaCTHUK BCE K€ IMPOBEIO JIBa
pa3IMuHBIX pacciefoBaHus. PacciienoBanue, MPOBEIECHHOE B OTHOIICHUU
HavyaJbHUKA U30J5TOpA BpEMEHHOTO coaepkaHusi A.Jl., MpUBENO K BHIHECEHUIO
OOBHHHTEIILHOTO TIPUTOBOpPA B CBSI3U C JIONMYIICHHOW WM XaJlaTHOCTHIO B
COOTBETCTBHHM C 4acThlo 2 cTaThu 316 YronoBHoro koaekca. Komuter oTMeuaer
YTBEPKJICHUE 3asBUTEIISI O TOM, YTO CIIEIOBAJIO TPeAbIBUTEH A.Jl. 0OBUHEHUE T10
cratbe 146 [YrosoBHOro Kojaekca], mpsiMo 3ampenaromieii neiTku. Komurer
Takke oTMe4aeT, uTo A.J[. ObUT OCYXKJIeH U TPUTOBOPEH K TPEM TOJ[aM JIUIIICHUS
CBOOOJIbI C HCIBITATEIbHBIM CPOKOM Ha JiBa TOJla W BIOCIEICTBUU OBbLI
OCBOOOXKJIEH IO aMHUCTHUU, HE TPOOBIB B TIOpbME M OAHOro aHs. BTopoe
pacciieJoBaHHe KacaloCh MEAUITMHCKUX paOOTHHUKOB. .. [ICHTPAIBHON TOPOICKOM
GONMBHMIBI . DTO pacciefoBaHWe, Kak SBCTBYeT W3  MPEICTABICHHUS
rocyJapCTBa-y4aCTHUKA, HE MPHUBEJIO K MPUBJICYCHUIO K OTBETCTBEHHOCTU HHU
OJIHOTO JiuIIa U ObLIO (DaKTUUYECKH MPUOCTAHOBJIEHO 27 okTs0ps 2011 r. — B TOT

" Cm. CAT/C/KAZICOI/3, nyuxkr 17 b).
! Pecrry6muka Kasaxcran.
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)K€ JIeHb, KOorja OHO ObUIO BO30YXJEeHO. B KoHedHOM wuTOre OHO OBLIO
Bo300OHOBIIeHO B 2015 rony mocine momauu xano0bl B Komurer, HO Ha
CETOJIHSIIHUN JIeHb TOCYyAapCTBO-YYaCTHHK He TpeaoctaBuio Komurery
HUKAKHX Pe3yJabTaToB (IMyHKT 8.6 Pemenus).

Komurer oTMedaeT, 4TO B [IaHHOM CJIy4ya€ TIOCyAapCTBO-YYaCTHUK
WHUIIMUPOBAJIO JIBa YTOJOBHBIX PacCieIOBaHUs, MPOBEJIO HECKOJIBKO CYAeOHO-
MEIUIUHCKHUX 3KCIIEPTU3 U JOMPOCUIO0 MHOTOYMCIIEHHBIX CBUAETENE. Bmecre
c TeM KomuTer oT™Meuaer, 4To B pe3yibTaTe 3TUX pacciaeJOBaHUN HUKTO HE ObLI
OOBHHEH B COBEPIICHUM TNPECTYIUICHUS B BHJAC TNPUMEHCHHUS IIBITOK.
EnvHCTBEHHBIN 4YENOBEK, OCYXKICHHBIM 3a XaJaTHOE HCIOJHEHUE CBOMX
CITy>K€OHBIX 00S3aHHOCTEH, YCTAHOBIICHHOE B pE3yJIbTaTe pacclie/IOBaHUs, HE
MpOBEN B TIOPbME W OJHOTO JHS W Jaxe He Obul apectoBaH. PaccienoBaHue
XaJaTHOCTH CO CTOPOHBI MEIMIIMHCKUX PAOOTHUKOB OBLIO MpEKpalrieHo Oe3
paccMOTpeHHs] TOJAPOOHBIX JOKA3aTeIbCTB, MPEICTABICHHBIX 3asBUTEICM, U
BO300HOBIICHO TOJIbKO B 2015 rofay, Takyke HE MPUBEAS HU K KAKUM OYEBHIHBIM
pe3yabTaram (myHKT 8.7 Pemenust).

B cBeTe BhIlIEyKa3aHHBIX BBIBOJOB U HA OCHOBAaHWUU PACCMOTPEHHBIX UM
MaTepuasoB KOMUTET NPUXOIUT K BBIBOY O TOM, YTO I'OCYAapCTBO-YYACTHUK B
HapymieHue crtaThM 12 KoHBEHIMHM HEe BBINOJIHWIO CBOE 0053aTENbCTBO
IpOBECTU OBICTPOE M OECHPUCTPACTHOE paccieOBaHUE YTBEPXKIEHUN Aluma
PakuimeBa O INpUMEHEHHWH IIBITOK K €ro CcbiHy. KOMHTET CYHMTaeT, 4To
rOCyIapCTBO-yUaCTHUK TaK)K€ HE BBITIOJHUIIO CBOE 0053aTENBCTBO MO cTaThe 13
[KonBeHIMu | 1 HE o0ecreynso MpaBo 3asgBUTENS Ha NPEIbABICHUE KaT00bl U
Ha OBICTpOE€ M OECHPHUCTPACTHOE PACCMOTPEHHE €ro Jiejla KOMIETEHTHBIMU
opratamu'° (myHKT 8.8 Pemrenns).

Uro kacaercs mpeamnonaraeMoro HapymeHus crateu 14 KoHBeHUMH, TO
Komurer ormeuaer, 4YTO 3asBUTENb, OECCIOPHO, HE MOI MOTPEOOBATH
BO3MEUIEHNs BpeAa, NPUUMHEHHOIO B PE3YyJbTAaT€ NPUMEHEHHS K €ro ChIHY
NBITOK, BBUAY TOTrO, YTO JIMIA, BUHOBHbIE B NMPUMEHEHUHU IMBITOK, HE ObUIM
BbIABJIIEHBI KOMHTET NPUHMMAET K CBEICHMUIO YTBEP)KICHHME TIOCyIapCTBa-
y4acTHUKAa O TOM, 4YTO, MOCKOJbKY HHMKTO HE ObLT OOBMHEH U OCYXACH 3a
IIPUMEHEHUE TIBITOK, CYJbl HE MOTYT pacCMaTpUBaTh BOIIPOC O KOMIEeHcauuu. B
CBSI3M C OTCYTCTBUEM TpaXIaHCKOrO pa30upaTesbcTBa, MPOBOJIUMOTO
HE3aBHCHUMO OT YTOJIOBHOTO pa30MpaTesbCTBa, U HA OCHOBE MMEIONICHCS B €ro
pacniopsbkeHun uHpopmaunu KoMuTeT NpUXOIUT K BBIBOAY O TOM, YTO
roCy/IapCTBO-yYaCTHUK TaK)K€ HapyIIWJIO CBOM 00s3aTesbcTBAa MO craThe 14
Kousenuuu (myHkT 8.9 Peuienus).

2 B myHKTe 9 CBOMX 3aKIIOUATENBHEIX 3aMEUaHMI [0 TPETHEMY MEPHOTHICCKOMY TOKIALY
Kazaxcrana (CAT/C/KAZ/CO/3) Komuter mnpusBai Takke TIOCYAapCTBO-yYaCTHUK
«o0ecrieunTh, YTOOBI TMPHU3HAHHBIM BHHOBHBIMH JIMIIAM HA3HAYAINCh HAJUICKAIIUE MEPHI
HaKa3aHUs, COU3MEPHMBIE C TSDKECTBIO TAKOTO MPECTYIUICHHS, KaK MBITKIY.
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BoiBoabl Komurera: npeacrtaBieHHble eMy (DaKThl CBUIETEIBCTBYIOT O
HapyIlIeHUU MyHKTa 1 cTathu 2 B coueTaHWM co cTtaThed 1 u cratamu 11-14
Konsenuuu (myHkT 9 Pemenus).

73
Komuret no npaBsamM MHBaJIN/I10B

CooOpaxennss Komurera no npaBam uHBaimaoB ot 18 asrycra 2017 1.
no neny X npomue QOb6vedunennoti Pecnyoruxu Tauzanus (cooOuieHuE

Ne 22/2014).

Tema COO6M4€HM}L' IIBITKH, OecueloBEeUHOE U YHUXKAromee JOCTOMHCTBO
06pameHHe; AUCKPUMHWHAIWA B OTHOICHWH JIMa, CTPAadaroIiero aJIbOMHU3MOM.

Bonpoc  cywecmea: anbOMHM3M; JUCKpUMHHAIMS 1O  MPHU3HAKY
WHBAJIMHOCTH,  TBITKH, OECYEIIOBEYHOE U YHIDKAIOIIEe  JOCTOMHCTBO
oOpallleHHe; HapylleHWe TMpaBa Ha YBWKEHUE MHTEIUICKTyaIbHOU U
MICUXUYECKOW HEMPUKOCHOBEHHOCTH.

IIpaBoBbie mo3uuuu Komurera: B COOTBETCTBHM C IyHKTamu | m 2
cratbu 5 KoHBeHInu [0 mpaBax nrBamios] rocyJapcTBa-y4aCTHUKH 00s13aHbI
o0ecreyuThb, YTOOBI BCE JMIA ObLIM PaBHBI MEpPE] 3aKOHOM M MMENH MPaBO Ha
pPaBHYIO 3alllUTy 3aKOHAa M paBHOE II0JIb30BaHME UM 0€3  BCIKOM
JUCKPUMUHALIMM, a TakXkKe MpEeANpUHUMATh BCE HAJUIeKalMe IIard K
00€CTIEYeHUI0 Pa3yMHOI'0 TMPHUCIIOCOOJICHHUS [JIsi TOOLIPEHUsT pPaBEHCTBA M
YCTpaHEeHHs] TUCKpUMHUHAIMU. KOMUTET cunTaer, 4To AUCKPUMHUHALUS MOXKET
OBITH PE3YyIHTATOM JTUCKPUMHHAIIMOHHOTO d(PPeKTa HOPMBI I MEPBI, KOTOPHIC
HE paccuuTaHbl Ha JUCKPUMHHALMIO, HO HECOPa3MEpPHO 3aTParuBaroT
MHBAINIOB ° (IIyHKT 8.3 CooOpakeHHit).

Komurer...HannomuHaer, 4rto, coriacHo cratee | KoHBeHIMM npoTHB
OBITOK U JAPYTUX KECTOKUX, OECUEIOBEYHBIX WM YHHKAIOLIUX JOCTOUHCTBO
BUJIOB OOpaIlleHHs] U HaKa3aHUs, MOJI «IIBITKOW» MOHUMAaeTCs Jito0oe IeHCTBHE,
KOTOPBIM KakoOMy-JIHOO JIMIly YMBIIIJICHHO MPUYMHSAETCS CUJIbHAsE OOJb WU
cTpafaHue, PU3NUECKOe WM HPABCTBEHHOE, YTOOBI MOJIYUYUTHh OT HEro WU OT
TPETHErO JUIA CBEICHUS WIM MPU3HAHUS, HAKa3aTh €ro 3a JIeUCTBHE, KOTOPOE
COBEpPLIMJIO OHO WM TPEThE JHMIO WIA B COBEPIIEHUU KOTOPOIO OHO
MOJI03PEBAETCS, a TAKXKE 3aIyraTh WM MPUHYAUTH €r0 WIH TPEThE JUI0, UITU 110
100011 MpUYMHE, OCHOBAHHOW Ha JUCKPUMHUHALIUU JIOOOTO XapakTepa, Koraa
Takas O0Jb WIM CTpajaHue MPUYUHSIOTCS TOCYAApPCTBEHHBIM JIOJKHOCTHBIM

8 Komurer OOH 1o npaBaM HMHBaIUAOB (nanee — Komurer) aeicTByeT Ha OCHOBAHHUU
Konpenmuu o npaBax uHBanuaoB oT 13 mexadbpst 2006 r. Poccuiickas @enepamust sBIIETCS
;/Z{aCTHI/IKOM YKa3aHHOTO MEXIYHAPOJIHOI'O JJOTOBOPA.

Hanee — KonBeHnius.
" Cm. CK. npomue bpasunuu, nyHkT 6.4.
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JIMIIOM WJTM MHBIM JIMIIOM, BBICTYHAIONINM B OQHUIIMATEHOM Ka4eCcTBE, WU 10 UX
MIOJICTPEKATEILCTBY, WM C WX BEIOMa WM MOJYaIuBOro coriacusi. Komwurer
Jajyiee HAMOMWHAET, YTO HACHIILCTBEHHBIC JNEWCTBUA, OT KOTOPBIX IMOCTpaaal
aBTOp, OBLIM COBEPIIICHBI YACTHBIMH JIMUIIAMH; KaK TAKOBBIC OHU HE SIBIISIFOTCS
aKTaMu MbITOK (MyHKT 8.5 CooOpaskeHuii).

Tem He Menee KomuTteT HamoMuHaeT, 4TO 00s3aTENLCTBO TOCYIApPCTB-
YYaCTHUKOB TPEAOTBpAlIaTh TMHITKH ¥ OCECUETIOBEYHOEC W  YHIDKAIOIIEe
JIOCTOMHCTBO OOpalieHue U HaKa3bIBaTh 32 HUX PACTIPOCTPAHSICTCS Ha ICUCTBUS,
COBEpIIICHHBIE KaK TOCYJapCTBEHHBIMH, TaK W  HETOCYJapCTBCHHBIMU
cyobexTamu °. [Ipi pacCMOTPEHHH TAKHX IET OCOOCHHO BaXKHBI OIIEPATHBHOCTD
1 3¢ dekTuBHOCTH (MyHKT 8.6 CooOpaskeHuit).

Ounenka Komurterom QakTudyecKux 00CTOATEJLCTB Aesia: Komurer
MPUHUMAET BO BHHMAaHHUE...JOBOJ [aBTOpa] O TOM, YTO OH NOABEPrcA
JACKPUMHUHALIMM 10 NPU3HAKY WHBAJIUIHOCTH, IIOCKOJBKY THII HACHIIHS,
JKEPTBOM KOTOPOTO OH CTaj, SBJISAETCS WIMPOKO PACHPOCTPAHCHHBIM B
roCy1apCTBE-y4YaCTHUKE M  3aTparuBacT  TOJIBKO  JIML,  CTPaJarolIux
anbOuHU3MOM. KOMUTET...MpUHUMAaeT BO BHUMAHUE YTBEPXKICHHE aBTOpa O
TOM, YTO OH CTajl XEPTBOW NMCKPUMHUHALMU [0 IPU3HAKY WHBAJIUIHOCTU B
pe3yJibTaTe TOrO, YTO JIMIA, ITOABEPIIINE €ro HACWIMI0, 10 CEeU JEHb HE
MOHEC)IM HakazaHus. B 3Toil CBs3M aBTOp yTBepKaaeT, uyTo Oe3HaKa3aHHOCTh
XapakTepHa s OOJBIIMHCTBA CJIy4aeB HACWIWS B OTHOIICHUM JIUII,
CTpaJaloluX aJdbOMHU3MOM, TIOCKOJBKY BJIACTU TOCYJapCTBa-y4acTHUKA
CUMTAIOT, YTO OTHU CIIydyald CBS3aHbl C KOJJOBCTBOM, KOTOPOE SIBJISIETCS
oOLIENPU3HAHHON KYJIbTYPHOU MPAKTUKOW, B OTHOIIEHUH KOTOPOW B OOILECTBE
COXPAHSIOTCA MHOTOYHCIIEHHBIE CcyeBepus...Komuter ormedaer, 4TO BIACTH
rocyJlapCTBa-y4yaCTHUKA HE TPHUHSJIA HEOOXOJMMBIE MEpPhI JJIsi MPOBEIACHUS
3 PEeKTUBHOTO, TMOJHOIIEHHOTO U OECHPUCTPACTHOTO paCCICAOBAHUS W IS
MPUBJICUCHUS TIPECTYIMHUKOB K OTBETCTBEHHOCTH, a TAaKXKE TO, YTO HE ObUIH
MPUHATH HUKAKUE MPOPUIAKTUYECKUE WM 3alMUTHBIE MEPhl B OTHOIICHHUH
HACWUJIWSI HaJl JIMIIAMU C albOMHU3MOM (MYHKT 8.2 CooOpaxeHuil).

Komurer orTMmeuaer, 4Tro aBTOp CTal JKEPTBOW HACHIBCTBEHHOTO
MPECTYIUICHUSI, HMEIOLIEr0 BCE€ TMPU3HAKK NPAKTUKH, 3aTparuBarolieu
WCKIIIOUUTENFHO JIUI, cTpagaronmx anpouamamom: 10 ampens 2010 roma oH
MOJIBEPICs HAMaJCHHUIO CO CTOPOHBI JIBYX MY>KUMH, KOTJa COOMpa XBOPOCT; OHU
yIapuiu €ro Mo ToJIOBE NYOMHKaMM;, OTPYOWSIM JIEBYIO PYKY HIDKE JIOKTS, |
3abpanmu ee ¢ coboil. C Tex mop MAOCTYNl aBTOpa K NPaBOCYIUIO ObLI
CYILIECTBEHHO OTPAaHMYEH B TOM CMBICJE, YTO MOCIE MPEKpalleHHs] MEePBOro
pazOupaTenbCTBa KOMIIETEHTHBIE OPTaHbl, 10 BCE BUIUMOCTH, HE MPOBOIUIU

76

Cm. Komurer mo mnpaBam denoBeka, 3ameuaHue ooOmero mopsaka Ne 20 (1992)
0 3aMpenieHNH MBITOK WIH >KECTOKOro, OECUeIOBEYHOrOo WM YHIKAIOIIETO JIOCTOMHCTBO
oOpallieHust 1 Haka3aHusl, MyHKT 13.
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HUKaKHUX CIICJACTBCHHBIX JCUCTBUM, U CITYCTS BOCEMb C JIMIIIHUM JIET C MOMEHTA
COBEpPIIICHHS MPECTYITHOTO HamaJeHUs Ha aBTOpa BUHOBHBIC 10 JAHHOMY JIETy
TaK ¥ He oHecau Haka3aHue (MyHKT 8.3 CooOpaxkeHui).

Komurer cuuraer, 4To rocygapcTBO-y4aCTHUK HE MOXKET YKJIOHATHCS OT
UCIIOJTHEHUS CBOMX 00s13aTeNnbCcTB 110 KOHBEHIMM B CHITY JIMILIB TOrO (akTa, 4To
HEKOTOpBIE U3 €ro CyAeOHBIX OpraHOB, HAIIPUMEP OKPYKXHOHM cy1 Moporopo u
KOHCTUTYLIMOHHBIM CyZI, YK€ pacCMOTpelIM WM HaXOLATCS B IpoLecce
pacCMOTpPEHHsI JAHHOIO JeJa, B TO BpeMsl KaK OYEBHUJHO, YTO IPOLEAYPHI
IIPAaBOBOM  3alllUTBl  I'OCYJApCTBA-yYaCTHHKA  SIBJLSIIOTCS  HEOIPABAAHHO
JUIMTEIIbHBIMU W, KakK MPEeACTaBISIETCS, OKaxyTca HedpdekTuBHbIMU. Kpome
Toro, Komurer orMedaer, 4To BIACTH IOCYNAPCTBA-yYACTHUKA HE OKAa3bIBAJIU
aBTOPY HMKAKOW MOMOIIH, C TEM YTOOBI OH MOT' BEPHYTHCSI K CAMOCTOSITEIbHOM
JKU3HU [0CJIE IIOTEPU PYKH, U UTO B LIEJIOM I'OCYJapCTBO-YYaCTHUK HE IIPUHSIIO
HUKAaKMUX Mep JUld MpeloTBpAllleHUus] MOJOOHBIX NPOSBICHUM HacuiIus B
OTHOIIIEHUHU JIML, CTPAJAIOIIMX aJbOMHU3MOM, M Uil UX 3amutel. [lpu
OTCYTCTBUM KaKHX-THOO OOBSICHEHUH CO CTOPOHBI TOCYJapCTBa-y4acTHHUKA IO
JaHHbIM BompocaM KomwureTr cumraer, 4To aBTOp CTajl >KEPTBOM HACHIIMA,
HAIPaBJIEHHOTO UCKIIFOYUTENBHO Ha JIUL], CTpaJaloluX aabouHu3MoM. OH nasee
CUMTAET, YTO B PE3YJIBTATE TOTO, YTO TOCYAAPCTBO-YYACTHUK HE IPEAOTBPAIIAET
NoJ00HBIE JEWCTBUS M HE HAKA3blBAaeT 3a HUX, aBTOp M JApYrue JuIua,
CTpajarolve aJlbOMHU3MOM, OKa3aJluCh B OCO0O YSA3BUMOM IOJIOKEHUH, HE
uMesd BO3MOXKHOCTH >KUTh B OOIIECTBE HapaBHE C JpyruMu...Komurer
3aKJIFOYAET, YTO aBTOP CTaJ >KEPTBOM NMPSAMOM NTUCKPUMHUHALIMHU IO MPU3HAKY
MHBAJIMIHOCTH B HapylleHue MnojoxkeHui cratbu 5 KouBeHuuu (myHkT 8.4
CoobOpakeHuin).

Uto KacaeTcst yTBEpKIACHUN aBTOpa, Kacarommxcsa ctatb 15 KonBenuun,
KomuTteT npuHUMaeT BO BHUMaHHUE €ro JI0BOJl O TOM, YTO JACHCTBHUSI, KOTOPHIM
OH TIOABEPrcs, pPaBHOCWIbHBI TMBITKAM W HAPYIIEHUIO €ro (U3NIecKou
ea0CTHOCTU. KOMUTET HaOMUHAET, YTO B COOTBETCTBHM C ITyHKTaMu 1 u 2
ctaTtbu 15 KOHBEHIIMM HUKTO HE JOJKEH MOJABEPraThCs MbITKAM WU KECTOKUM,
OeCcUenoBEYHBIM WJIM YHWIKAIOIIMM JOCTOMHCTBO BHUJAM OOpaimieHus u
HaKa3aHWs, W TOCYNapCTBAa-YYaCTHUKW TPUHUMAIOT Bce IP(HEKTUBHBIC
3aKOHOJIATeIbHBIC, AIMUHUCTPATHBHBIC, CyJACOHBIC WM WHBIE MEPHl K TOMY,
yTOOBl MHBAJIWIbI HapaBHE C JPYTMMH HE TOABEPTAIMUCh TMBITKAM WM
YKECTOKUM, 0€CUEIOBEYHBIM WJIM YHUXKAIOIIUM JJOCTOMHCTBO BUJaM OOpaleHusl
u HakazaHus (myHKT 8.5 CooOpaxeHuin).

Komurter cumraer, YTO MEPEKHUTHIC AaBTOPOM CTPAJaHUs, CTaBIIUC
pe3yinbTaToM OE3/eHCTBHS CO CTOPOHBI TOCYIapCTBAa-y4aCTHUKA, KOTOPOE HE
no3BOJMI0 3((EKTUBHO MpPHUBIEYh K OTBETCTBEHHOCTH I003PEBAEMBIX B
COBEpIIEHUHM JAHHOTO  TPECTYIUICHUS, CTaJd TNPUYMHOW  TOBTOPHOM
BUKTUMH3AIMM ¥  PaBHOCWIbHBI  IICHXOJOTHUECKMM  IBbITKaM  W/WIK
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HelpaBoOMEpHOMY oOpatienuio’ . B cuiy »atux npuund Komurter monaraer, 4ro
C y4eTOM OOCTOSITEIBCTB HACTOAIIETO JeJia TOCYAapCTBO-YUYaCTHUK HAPYIIUIIO
nosioxxeHus ctath 15 KouBenmmu (myHKT 8.6 CoobpakeHuit).

Uro kacaercs »xanmoObl aBTopa mno cratee 17 KonBeniuu, Komwurer
HAIIOMUHAET, YTO KaXKJIbI MHBAJU UMEET IIPABO HAa YBAXKEHHE €r0 (PU3UUECKOM
U TICUXUYECKOM IEJOCTHOCTH HapaBHe ¢ JApyrumu. I[IpaBo Ha JIMYHYIO
IIEJIOCTHOCTh OCHOBBIBAETCA HAa CaMOM TMOHSITHHM JIMYHOCTH; OHO CBSI3aHO C
u7eeil YEeIOBEYECKOTO JOCTOMHCTBA W €  HEOOXOJUMOCTBIO  3aIIUTHI
(GU3MYECKOTO U MCUXUUYECKOTO MPOCTPAHCTBA KAXKIOTO YEJIOBEKA; pedb HJET O
3anpere (U3NYECKUX M TICUXOJOTHYECKHX TMBITOK M OECuelOoBEYHOTO W
YHIDKAIOIIETO JOCTOMHCTBA OOpAaIlleHUs] M HaKa3aHUs, a TAaKXKe IMIMPOKOTO Kpyra
MEHEE TSDKKUX MOCSTaTelbCTB HAa TENO M pa3yM deloBeKa. AKThI HACHUIIHS,
KOTOPBIM IOABEPICs aBTOpP, 0€3yCIOBHO, NOANAAAIOT MO KaTETOPUIO 1€HCTBUH,
BEAYUIMX K HapylmeHHIO (U3MYECKOW U TICUXMYECKOW  II€JIOCTHOCTH
3aTparuBaeMoro juna. KoMuTeT Takke HallOMHMHAeT, YTO B COOTBETCTBUU CO
cratbei 4 KoHBeHIMHM Ha TOCYJapCTBax-yyaCTHHKaxX JIEKHUT oOuiee
0053aTe€BCTBO TNPUHUMATh BCE HEOOXOAMMBIE MeEpbl A OOecleYeHUs |
HOOUIPEHUs TIOJTHOTO OCYLIECTBIICHUS BCEX MpaB YeJIOBEKa, BKIIOYAs MpPaBO Ha
JUYHYIO LEJTOCTHOCTh. B paccmarpuBaeMoM ciyyae ro-cyJ1apcTBO-y4aCTHUK HE
NPUHAJIO HUKAKUX Mep s TPEAOTBpAIICHUS ACSHHMA, KOTOPhIE MPHUILIOCH
NIEPEKUTH aBTOPY, U HaKa3aHWs] BUHOBHBIX, a TAKXKe I OKa3aHUS €My TTOMOIIH
B BO3BpAIIEHUHN K CaMOCTOSATEIBHON XKU3HU TMOcie moTepu pyku. Kpome toro,
Ha CETOAHSIIHUN J€Hb BUHOBHBIE OCTAIOTCS aOCONIOTHO Oe3HaKa3aHHBIMHU.
CootBerctBeHHO KommuteT cumtaer, 4To TOT (HaKT, 4TO roCyAapCTBO-YIaCTHHUK
HE TPHUHIO BCE HEOOXOAMMBIE MEpHI ISl MPEIOTBPAILCHHUS AaKTOB HACHIIMS,
MOMOOHBIX TEM, KOTOPHIM TMOJBEPrcs aBTOp, a Takke sl A()PEeKTUBHOTO
pacciefoBaHUs OJTUX aKTOB M HaKa3aHWs BUHOBHBIX B JIeJ€ aBTOpa,
npejcTaBiIsieT coOOM HapyllleHHe €ro IpaB, 3aKpelyIeHHbIX B cratbe 17,
paccMaTpuBaeMoOil B COBOKYNMHOCTM co crtatbed 4 KonBeHuuu (myHKT 8.7
CoobOpaxxeHuin).

BeiBoabl Komurera: rocyaapcTBO-yd4acTHMK HE BBIIOJHWIO CBOUX
00s3aTENBCTB MO CcTaThsiM 5, 15 u 17, paccMarpuBaeMbiM B COBOKYITHOCTU CO
cratbell 4 Koueniuu (myHkT 9 CoobpaxkeHuit).

IIpaso na c60600y u MuuHYI0O HENPUKOCHOBEHHOCb

IIpakTuka noropopusix opranos OOH

" Cwm., manpumep, Komurer mo npasam genoseka, coobmenne Ne 1956/2010, Jypuu u Jypuu
npomus bocnuu u I'epyecosunvt, Coobpaxenus, npuusareie 16 urons 2014 roxa, myHkTs! 9.6—
9.7; u Upycma u denv Banve Upycma npomue Apeenmunol, mynkt 10.8.
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Komurer IMPOTHUB NIBITOK

Cm. sviuenpusedennoe Pemenune Komurera mo mpaBam uenoBeka oT 31

utonsgs 2017 r. mo neny Paweo [caudan npomus Tynuca (cooOumenue Ne
654/2015).

IIpakTuka EBponeiickoro Cyaa mo npaBam 4ej10BeKka

[TocTanosnenne EBpornetickoro Cyaa no sxanode Ne 18496/16 u 2 npyrue
XKanoOwl «Ickepxanoe u opyzue npomue Poccuuy (Beineceno 25 utons 2017 r.,
BCTYNWJIO B cuity 25 okTsi0Opst 2017 1.), KOTOpPHIM YCTAaHOBJICHO HapyIICHUE
nyHkta 4 cratbu 5 KOHBEHIIMM B CBSI3M C HEHAJJIEKAIIUM PACCMOTPEHUEM
CyJIOM kajo0 3asiBUTEJI HAa MOCTAHOBJIEHUS O MPOJICHUH CPOKa COJEPKAHUS
TIOJT CTPaXEW.

3asBUTEND KAJOBAJCH, CChLIASACH HA IMYHKT 4 crarbu 5 KoHBeHIMH, 4TO
€ro amneJULILUOHHBIE JKajlo0bl Ha IIOCTAHOBJIEHMS O IIPOUIEHUH CpOKa
COJIEPKaHM IOl CTPAXKEH PACCMATPUBAIMUCH C 3aJIEPKKAMU.

Epponericknii Cyn  ycTaHOBWJI, 4YTO  «...[B] JaHHOM  p;ene
BHYTPUTOCYZIapCTBEHHBI  CyJl paccMaTpuBaj — aNeUIILUOHHYIO  JKajoly
3adBUTENSl Ha IIOCTAHOBJIIEHWE O TMPOJUIEHMH CpOKa COAEpXKaHMS IOA
CTpaXeil...B TEUEHHE CTa OJUHHAALATH JHEM M aneJUIILUOHHYIO Kano0y Ha
IIOCTAHOBJICHHE O NPOJJIEHUM CPOKA COAEP)KAHMS IOJ CTPAKEH...B TECUCHHE
CEMUJECATHU TpeX AHEN» (MyHKT 46 NOCTAaHOBJICHNUS).

Cyn oTMeTui, 4TO «...B JJaHHOM JIeJIe HUYTO HE YKa3bIBa€T Ha TO, YTO
3asiBUTEb KAKUM-IMOO 00pa3oM BBI3BIBAI OTCPOYKY B amNeJUIAIIMOHHOM
MPOU3BO/JICTBE. .. [ 3 |HAUUTEIbHBIE 3aJ€PKKU pu paccMOTpPEHUH
aneJUIAIIMOHHBIX KaJI00 3asBUTENSI HE MOTYT CUHTAThCS COOTBETCTBYIOLIUMU
TpeboBanmio myHKTa 4 ctathu 5 KoHBeHIIUM 0 «0e30TiaraTebHOCTHY (ITyHKTHI
47-48 1moCTaHOBJICHHUS).

Eponeiickuii Cya mpuiien K BbIBOJIY, YTO MUMEJIO MECTO HapyIICHUE
7
nyHKTa 4 cTaThi 5 (MyHKT 49 OCTaHOBICHHS) .

B Bepxosnsiiit Cyn Poccuiickoit @enepannu noctynu psj nocraHosieHuit EBporneiickoro
Cypna 1o npaBaM 4esI0BEKA, TAKXKE COAEPIKAIMX KOHCTATAl[MI0 HApYIIEHUs ITyHKTa 4 CTaTbu 5
KonBeHlluu B CBSI3M C HECOONIOJIEHWEM HAIMOHAIBHBIMU CyAaMH  HaJUJIeKallero
paccMOTpeHHs kKajto0 3asBUTENIeH Ha MOCTAHOBJICHHS O MPOJUICHUH CPOKa COAEP)KaHUS IO
crpaxeit. [Tocranosnenust EBponeiickoro Cyaa mo kanodam Ne 25102/07 u 7 apyrux xanoo
«Coxonosa u opyzue npomueé Poccuuy (BpiHECEHO U BCTYNIIO B cuiy 12 oktsi6ps 2017 r) u
No 31044/08 u 9 npyrux xamo6 «Mynwkoe u opyzue npomueé Poccuu» (BHIHECEHO U
BCTYNWIIO B cuity 12 oxTs16ps 2017 1.).
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Ilpaso na cnpageonusoe cyoedbHoe pazdupamenbcmeo
IIpakTuka noropopusix opranos OOH
KomureT no npaBam yeJjioBeka

CooOpaxennss Komurera nmo npaBam yenoBeka oT 28 uronst 2017 r. mo
neny Apcen Ambapan npomue Kvipevizcmana (cooduienue Ne 2162/2012).

Tema coobwenusa: 3ajepxkaHue; CcyAeOHOEe pa3doUpaTeNbCTBO IO
YTOJIOBHOMY JIEITY.

Bonpocvr  cywecmeéa: TBITKM W HENpaBOMEpHOE  OOpallleHue;
IIPOU3BOJIBHBIA apecT — COAEpKaHUE O] CTPa)XKed; CIpaBEeIIMBOE CyIeOHOE
pa3zbuparTeabCTBO.

IIpaBoBbie no3unun Kommurera: mpaBo BceX JIMI, OOBUHSIEMBIX B
YrOJIOBHOM TIPECTYIJICHUH, OBITh B CPOYHOM MOPSAAKE U MNOAPOOHO
YBEJIOMJICHHBIMU Ha fA3bIKE, KOTOPbIM OHU MOHUMAIOT, O XapakKTepe U
OCHOBAHUU MPEABSBISIEMBbIX UM OOBUHEHHUH, MPETYCMOTPEHHOE B MYHKTE 3
a) [MexayHapoJHOro MmakTa O TPaKJaHCKUX M IOJUTHYCCKUX IpaBax],
SABIISIETCS TIEPBOM M3 MPETYCMOTPEHHBIX B cTaThe 14 [[lakTa] MUHUMaNbHBIX
rapaHTuid B YrojoBHoMm rmpouecce. Conepxamuecss B MNOJANYHKTE 3
a) [[lakta] KOHKpeTHBIE TpeOOBaHUS MOTYT OBITh  YIOBICTBOPCHBI
MOCPEJCTBOM TPEIbSIBICHUSI OOBUHEHHUSI YCTHO — €CIIM BIIOCJIEACTBUM OHO
MOJTBEPKIAETCS B MUCbMEHHOU (hopmMe — WM B MUCBMEHHOU (opme mpu
yCIOBUHM, 4YTO B UHPOpPMAIUM YyKa3aH COOTBETCTBYIOIIMM 3aKOH U
mpenonaraemMpie  oomme (GakThl, HA KOTOPBIX CTPOMTCS OGBHHEHHE .
C y4eToM TOTO, YTO OOBUHUTEIBHBIN aKT SABJISACTCS KIOUEBBIM JIOKYMEHTOM
B YTOJOBHOM CYAONPOM3BOJACTBE, KOMHUTET cuUMTaeT KpallHE Ba)KHBIM,
YTOOBbl OOBHHSEMBIM MOHUMAJ €ro COJEpPKAHUE TOTHOCTHIO M YTOOBI
roCyJapCTBO MpUJArajo BCEe HEOOXOAWMBbIE YCUIIMS JJ MPEAOCTaBICHUS
€My KOIMHUH JTOTO JOKYMEHTa Ha JOCTYIIHOM €My S3bIk€ M Ha
6e3Bo3Me3nHOM ocHOBeE (MyHKT 9.2 CoobpaxeHui).

Komuter HamoMuHaeT...0 TOM, 4TO MPaBO IOJb30BaATHCS O€CIIaTHOU
MOMOIIBI0O TMEpEeBOJUMKA, €CJIM OOBHHSEMBbIE HE IMOHUMAIOT SI3bIKA,
HCIIOJIb3YEMOT0 B CyJe, UM HE TOBOPST HAa ITOM SI3bIKE, B TOM BHJE, KaK
oHo mpenycmoTpero B myHkTe 3 f) crarpu 14 [[lakTa], Bommomaer eme
OIMH acCHeKT MOPUHIUIA CHPaBEIJIUBOCTH U PABEHCTBA COCTS3aTENIbHBIX
BO3MOXKHOCTEil B CYHOIPOM3BOACTBE MO YrOJIOBHBIM IEIaM ; 3TO IIPaBO

7% Cwm. 3ameuanne obmero mopsiaka Ne 32, myskr 31.
80 Cm. cooGuerne Ne 219/1986, I'edon npomus Ppanyuu, CooOpakxeHus, IPUHATHIC 25 U0
1990 r., mynkr 10.2.
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JNEHWCTBYeT Ha BCEX JTamax YCTHOro CyaeOHOro pas3OupareinbcTBa MU

81
NPUHAJICKUT KaK HWHOCTpaHIlaM, TaK M TpaxJaHaM TocCyJdapcTBa
(myHKT 9.3 CooOpakeHwit).

Onenka Komurerom pakTuyecKux 00CTOATEHBLCTB Jea: Komurer
MIPUHUMAET K CBEJCHUIO YTBEPKJICHUS aBTOpa Mo nmyHkraMm 3 a) u f) cratbu
14 [Ilakta] o TOM, 4TO ero Opar, POJHBIM SI3BIKOM KOTOPOTO SBJISETCS
PYCCKHI, HE OBII B CPOYHOM TOPSAKE MPOUHGOPMHUPOBAH O MPUYWHAX U
XapakTepe MPEeabsIBICHHBIX €My OOBUHEHUN Ha JIOCTYIHOM €MY SI3bIKE, HE
MOT TIOHSITh COJAEp>KaHWE OOBHHUTEIBHOTO akTa, JOCTYIHOTO TOJbKO Ha
KUPTU3CKOM SI3bIKE, U HE IMOJIyYUJI KOMHIO MPUTOBOpa Ha PYyCCKOM S3BIKE.
l'ocynapcTBO-y4acTHUK OMPOBEPraeT 3TU YTBEPXKIACHUS, 3asIBIISIs, YTO IS
paccMOTpeHHusi Jejia OblI Ha3HAuyeH MEpeBOJUMK, a Opar aBTopa, €ro
aJlBOKaT W MEPEeBOAUYMK HMMEIM JOCTyH K Mmarepuanam jgena. Komurer
HAlIOMUHAET, 4YTO B COOTBETCTBUHM C €ro MNPAKTUKON MPUYUHBI apecTa
JIOJKHBI COOOIIAThCsl HAa OJHOM U3 S3BIKOB, KOTOPBIM apecTOBAaHHBIN
noHnMaet ... IIpu OTCYTCTBHH NOMONHUTEILHON HHMOPMAIMH MO STOMY
JIelly YTBEpPKIEHHUsI aBTOpa O TOM, YTO €ro OpaT HE MOT O3HAKOMHUTHLCS C
OOBUHUTEIBHBIM aKTOM, JOCTYITHBIM TOJILKO Ha KUPTU3CKOM SI3bIKE, CIEIYET
CUMUTATh JOCTATOYHO BeckUMH. Takum o6Opa3zom, Komurter npuxoaut K
BBIBO/J1Y, UTO MPEJCTaBICHHbIC (PAKThI CBUIETEIHLCTBYIOT O HAPYIICHUU MPaB
Opata aBTOpa no NMyHKTy 3 a) crarbu 14 Ilakta (myHKT 9.2 CooOpakeHuit).

Komuter oTMeudaeT, 4To YCIAyrd MEPEeBOAYMKA MPEIOCTABISIUCH
OpaTy aBTOpa Ha NPOTSKEHUHM BCEro CyAeOHOTO pa3OuparesibCTBa, O YEM
CBUJETEIbCTBYIOT MPOTOKOJBI chymanuii. Takum oOpazom, Komurer
MPUXOAUT K BBIBOAY, UTO MpPEACTaBICHHBbIE (DAKThl HE CBUIETEIbCTBYIOT O
HapyllIeHU! npaB OpaTta aBropa 1o nyHkty 3 f) crarsu 14 Ilakra (myHKT 9.3
Coob6pakeHuit).

BriBoabI Komurera: VMEIOLIMECH. .. pACTIOPSKEHUN (bakTbI
CBUJETENBCTBYIOT O HAPYIIEHUH TOCYAapCTBOM-YYaCTHUKOM TpaB Opara aBTopa
COOOIICHMS, MPETyCMOTPEHHBIX MyHKTOM 3 a) crarbu 14 Ilakra (mynkt 10
CoobOpaxxeHuin).

Cm. maxoce sviuenpugedennoe CooOpaxkenuss Komurera mo mpaBam

yenoBeka ot 28 utons 2017 r. no neny Awmon bamanoe npomue Poccutickot
Deoepayuu (coodienne Ne 2532/2015).

81 3ameuanue obmero mopsiaka Ne 32,
82 Cm. 3ameuanue o61ero nopsika Ne 35 (2014) o cBoboze 1 TMYHON HEMPUKOCHOBEHHOCTH,
NyHKT 26; u coobmienue Ne 868/1999, Vuncon npomus @ununnun, CoodpakeHus, MPUHATHIE
30 oktsi6pst 2003 1., myHkTe1 3.3 1 7.5.
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Cm. maxkoce eviuenpugeoennoe CooOpaxkenus Komutera mo mnpaBam
gyenoBeka ot 28 wmrons 2017 r. mo neny Daxpuoun Awupos npomus
Kuoipevizcmana (coobmenne Ne 2435/2014).

Cm. maxkosce svluenpusedennoe Pemenne Komurera npoTuB NbITOK OT 31

utonst 2017 r. no geny Paweo /[ocaudan npomus Tynuca (cooOineHue Ne
654/2015).

IIpakTuka EBponeiickoro Cyna mo mpaBam 4eJsioBeka

[ToctanoBnenne EBpomneiickoro Cyaa mo >xamodam NeNe 37037/03,
39053/03 u 2469/04 «Haywee u opyzue npomue Poccuu» (BBIHECEHO
25 oktsi6pst 2016 1., BcTymuio B cuimy 25 suBaps 2017 1.), KOTOpBIM
YCTAHOBJIEHO HapymeHue TmyHKTa | cratbm 6 KOHBEHIIMM B CBS3H C
HECOOII0ICHHEM TPUHLIMIIA TyOIMYHOCTH Cy1eOHOrO pa3oupaTesIbCTBA.

3asBUTENN JKaJOBAJMCh, CCHUIAACh Ha HapyIIeHWE IyHKTa 1 cTaThu 6
KonBeniun, Ha HEOOOCHOBAHHOCTh PACCMOTPEHHUS MX Jiela B 3aKPBITOM
Cy1eOHOM 3ace/laHUM.

Bmactu  oTMeTwsnd, UYTO  «...[3]aKpBITBI  XapakTep  CyJIeOHOro
pa30upaTenbcTBa HUKAK HE TMOBPEAMI 3aSBUTEISIM, MOCKOJBKY HX IMPUTOBOP
OBLJT 3aKOHHBIM, Ja)K€ €CIIM OH ObUT CKPBIT OT OOIIECTBEHHOCTH. 3asBUTENIN HE
o0XajoBaJidi  TOCTAHOBJIEHWE O  TMPOBEACHUM  3aKPBITOTO  CYyACOHOrO
pa3OupaTenbcTBa M HE BBICKA3aJd BO3PAKECHHM MPOTHB CaMOro CyJIeOHOTO
npouecca. denepanbubiii 3ak0H «O 60pbOE € TEPPOPU3MOM» ACHCTBUTEIHHO
JIOTYCKAaeT TMPOBEJCHUE 3aKPBITHIX CYIEOHBIX pa30UpaTenbCTB B Ciydae
MPEAbIBICHUS] OOBUHEHUN B TEPPOPUCTUUYECKON JCSITEIBHOCTH BO M30EKAHHE
HapyIIeHUs 3aKOHA OOBWHSEMBIMU WJIM WX COOOIIHWKAMH, HaXOMSIIUMHCS Ha
cB00OOIe» (ITyHKT 18 mocTaHOBIICHHUS).

EBponeiickuii Cyq HAMOMHMII, 9TO «...MPOBEJECHUE OTKPBITHIX CYIECOHBIX
CIIyIIaHUN  SBJISIETCS.  OCHOBOMOJATalOIIMM  MPUHIHUIIOM, 3aKpEIICHHBIM
B nyHkTe 1 cratbu 6 KouBeHiuu. I[lyOnuuHblid XapakTep CyI0NpPOU3BOJCTBA
3alllMIIAET CTOPOHBI MO €Iy OT OCYILIECTBICHMS MPaBOCYAMsl BTaiiHe, 0e3
KOHTPOJISI CO CTOPOHBI OOIIECTBEHHOCTH; MPU 3TOM OH TAKXKeE SIBISETCS OJHHUM
U3 CPEJCTB MOJJIepKaHus 1oBepus K cynam. [Ipu ocyiecTBieHun npaBocyaus,
BKJIIOYasi cyieOHbIE pa3OUpaTenbCTBa, JETMTUMHOCTh 00€CIIEUMBACTCS 34 CUET
ero myonuyHoro xapakrtepa. OOecrneunBas MPO3PAYHOCTh OCYIIECTBICHUS
IPaBOCYUs, TJIACHOCTh CHOCOOCTBYET peanu3aluu Lieau MyHKTa | craThu 6,
a IMEHHO CIIPaBEJIMBOCTH CyneOHOro pa3doMpaTeNnbCcTBa, TapaHTHUsI KOTOPOM
SBIISIETCS. ~ OJHUM M3  OCHOBOIOJAralolUMX  MPHUHIMIOB  JHOOOTO
JIeMoKpaTuiyeckoro ofmiectBa no cmbicny KonBenuuu...I'macHoCcTh umeeT
OonbllIOe 3HaUY€HHWE B OOBIYHOM YrOJIOBHOM CyAeOHOM pa30upaTebCTBe,
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KOTOpPOE 3a4acTyl0 MOJKET 3aTparuBaTb W ONACHBIX JIML, HECMOTps Ha
COITYTCTBYIOLIME IPOOIEMBI 0€30MACHOCTH (ITYHKT 22 MOCTAaHOBJICHHUS ).

Cyn ormermi, yTo «[T|peOoBaHME O MyOJMYHOM XapakTepe CyaeOHOro
pa3buparenabCcTBa MOKET UMETh UCKIIOUEHHs. DTO SIBCTBYET U3 TEKCTa MyHKTa 1
cratbu 6 KoHBEHIIMH, KOTOPBI yCTaHABIMBAET, YTO «IIpecca U IMyOJIMKa MOTYT
HE JIOMYCKaTbCsA Ha CyAeOHbIE 3acelaHusl B TEUEHHE BCETO IMpoliecca WIN €ro
YaCTH MO COOOPAKEHUSIM ... HAIIMOHAJIbHOM 0€30MacHOCTU B AEMOKPATUYECKOM
o0IIecTBe ... WM — B TOW Mepe, B KakKOil 3TO, MO MHEHHIO CyJa, CTPOTO
HEOOXOJMMO — TPHU OCOOBIX 0OCTOSTENBCTBAX, KOTIa TIIACHOCTh Hapyliaia Obl
MHTEpECHl MpaBocyaus». TakuM o0pa3oM, MHOTJIAa MOXKET ObITh HEOOXOAUMO B
COOTBETCTBUM CO cTaThell 6 KOHBEHIIMM OrpaHUYHUTh OTKPBITHIM U MyOJIUYHBIMI
XapakTep CyAeOHbIX pa30upaTesnbCcTB, HAmpuUMeEp, B  LEISIX  3alUThI
0€30M1aCHOCTH WJIM YaCTHOW KU3HU CBUAETENCH WM o0ecnedyeHrs CBOOOIHOrO
oOMeHa wuH(popManMed W MHEHUSMU I[PU OCYUIECTBIEHUU IPABOCYIUS»
(MyHKT 23 MOCTaHOBJIEHUS).

EBpomneiickuii Cyq moauepkHyJl, 4TO OH «...coryaceH ¢ Bmactsamu B Towm,
YTO IJIACHOCTU CYAEOHOTr0 pazOupaTesbcTBa MWHOTJA MPUXOIUTCS MOMUYUHATHCS
HeoOXxoauMocTH obecreueHrs Oe30MacHOCTH B 3ajle cyda, OJHAKO ClIydaw,
KOT/Ia cOOOpakeHHsi 0€30MaCHOCTH ONPABABIBAIOT JIMIIEHUE OOIIECTBEHHOCTH
JIOTyCKa Ha cyneOHOe pa30ouparenbCcTBO, penku...B HacTosmem nene HU cya
IIEPBOM MHCTAHLWU, HU CYyJl KACCALIMOHHOW MHCTAHIIMU HE MPUBEIN OCHOBAHUU
JUISL  3aKpBITHSL  CyJeOHOro paszOuparenbcTBa MJis  OOIIECTBEHHOCTH, XOTS
ctaths 18 VYromnosHo-npoueccyanbHoro kojiekca PCDOCP 00s3b1BacT Cyabto
nenatb 3T0. B cBA3M ¢ »TMM Bnactam He paszpemiaercs U300peTaTtb 3TH
ocHoBaHuA B Cyze» (IyHKT 24 OCTaHOBIICHHS).

Cya npuien K BbIBOAY, YTO «...[O HACTOAILIEMY €Ny ObLIO JOMYIIEHO
HapyumieHue nyHKTa | craten 6 KoHBEeHIMM B CBS3M C HENPOBEIAECHUEM
MyGIHYHOTO CIyIIAHHsD (IIYHKT 25 MOCTAHOBICHHS) .

HpCIGO Ha ysasicenue JIUYHOU U CEMEUHOU HCU3HU

Komurer mo nmpaBam 4yesioBexka

8B Bepxosnsiiit Cyn Poccuiickoit @enepannu noctynu psj nocraHosieHuit EBporneiickoro
Cyna mo mpaBaM uYeJlOBEKa, TaKKE€ COAEpPXKAIIMX KOHCTATALMI0 HAapyLIEHUs CTaTbU 6
KonBeHnuu B CBs3M C HapylleHMEM I[IpaB 3asBUTEIEN Ha clpaBedsiuBoe cyaeOHoe
pa3duparenbCTBO MO yrojoBHBIM AenaM. [locranoBnenust EBpomneiickoro Cyna mo kamnobam
NeNe 12584/05, 45074/05, 45690/05, 11343/06, 51264/07, 59378/08 «Huemoexuna u opyzue
npomue Poccuuy» u NeNe22625/07, 14218/08, 12509/09, 3154/11, 21968/12, 16340/13,
30203/13, 69862/13, 28992/14 «Knumoe u opyzue npomue Poccuuy (BbIHECEHO W BCTYITHIIO
B cuity 30 Hosi6pst 2017 1.).
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Coobpaxennss Komutera no npaBam yenoseka ot 18 uronst 2017 r. mo
neny H.K. npomus Huodepnanoos (coobmenne Ne 2326/2013).

Tema coobwenus: oOs3atenpHas odkcneptusza JIHK  pebenka,
HaXOJISAIETOCsS B KOH(PIIMKTE C 3aKOHOM.

BO?ZpOC cyujecmea. IMPOU3BOJIBHOC HMJIM HC3aKOHHOC BMEIIATCIBCTBO B
JUYHYIO JKHU3Hb, HAIJICKAIMHNC IIPOLCCCYAJTIbHBIC TapaHTHUH IJId I[GTGI\/'I,
HaxoasgAIMuxcs B KOH(I)J'II/IKTC C 3aKOHOM.

IIpaBoBbIe MO3HI[UH Komurera: Komurer HATIOMHUHAET,
YTO...MPETyCMOTPEHHOE  3aKOHOJIATEILCTBOM  BMEHIATENBCTBO  JOJIKHO
COOTBETCTBOBATH MOJIOKEHUSM, 3aja4aM M 1easiM MexXIyHapoaHOTrO IMaKTa o
TPAKIAHCKUX M TOJUTHYCCKUX TMpaBax| W OBITh pPa3yMHBIM B KOHKPETHBIX
oGcTosTenbeTBax’ . [TOHSITHE IIPOM3BONBHOCTIY BKIIOYACT B CEOS HICMEHTHI
HEYMECTHOCTH,  HECTPABEIJIMBOCTH, OTCYTCTBHS  MPEACKa3yeMOCTH W
HAJUIOKAIIEH MPABOBOM MPOLEAYPhl. HAPSAY C DIEMEHTAMH Da3yMHOCTH,
HEOOXOIMMOCTH H COPa3MepHOCTH . J{ake HEeCMOTpSI Ha TO, Y4TO B OOIIECTBE
3alldTa JUYHOW JKU3HU HE MOXET OBITh aOCONMIOTHOH, KOMITETEHTHBIC
roCyJapCTBEHHBIE OPTaHbl JOJDKHBI UMETh BO3MOXKHOCTD 3aIlpallluBaTh TOJIBKO
Ty UH(OPMAIUIO, KACAIOIYIOCS JIMYHOM KU3HU UHAUBHU/IA, TOTyYE€HUE KOTOPOM
HEOOXOIMMO B MHTEpecax OOMIeCTBa, Kak OHM moHuMaroTes B ITakte?’. Jaxe B
OTHOIIEHWH  BMENIATENIbCTBA,  KOTOpoe€  cooTBeTcTByeT  IlakTy, B
COOTBETCTBYIOIIEM 3aKOHOJATEIbCTBE JIOJDKHBI TMOJIPOOHO  OMpPEAesSThCS
KOHKPETHBIE OOCTOSITENIbCTBA, B KOTOPHIX TaKO€ BMEMIATEIBCTBO MOXKET
JomycKaThCsl. Pelienne 0 CaHKITMOHMPOBAHUU TAKOTO BMEIIATEIHCTBA JTOJKHO
MPUHUMATHCS TOJBKO KOHKPETHBIM OPTaHOM, MPETYCMOTPCHHBIM 3aKOHOM, H
CTPOTO MHAMBHAYAIBHO " (yHKT 9.5 CooOpakeHHil).

Komurer cuumraer, 4ro AETH OTJIMYAIOTCS OT B3POCIBIX MO CBOEMY
(GU3MYECKOMY U MICUXOJOTHYECKOMY PA3BUTHIO U 10 CBOMM 3MOLIMOHAJIBHBIM U
00pa30BaTeIbHBIM MOTpeGHOCTAM . Kak 3TO HpesycMOTPEHO, CPeIH MPOUero, B

8 (Cwm. 3ameuanue obmero mopsiaka Ne 16 Komurera, myHKT 4. CM. Takke MMOCTAaHOBJICHHE TIO
neny

C. u Mapnep, nynkt 107, B xoropom Cya 3asBuI, 4TO: «...OCHOBHBIE NMPUHIIMIBI 3aITUTHI
JAHHBIX TPeOyIoT, YTOOBI COXpAaHEHUE JAHHBIX OBUIO COpa3MEpHO IeNU UX cOopa U YTOOBI
cg)ox UX XpaHEHHUs ObLJI OrpaHUYCHY.

8 Cwm., B yactHOCcTH, 3amedaHue oOmiero mopsiaka Ne 35 (2014) o cBobome u JTUYHOM
HEMPUKOCHOBEHHOCTH, NYHKT 12, u cooOmenus Ne 2009/2010, Huvscos npomus
Kaszaxcmana, Coobpaxxenus, npunsteie 23 uronst 2014 r., mynkr 7.4, u Ne 2081/2011, A.T. u
A.A. npomus Kanaowi, Coobpaxkenust, npunsatsie 15 urons 2016 r., myHKT 7.6.

8 Cwm. Bameuanne oGmero nopsiaka Ne 35 Komurera, myHKT 12.

87 Cm. Bameuanne o6urero mopsika Ne 16 Komurera, myHKT 7.

8 Tawm xe, MYHKT 8.

8 Cm. Kommurer mo mpaBaMm peOeHka, 3ameuanue obmiero nopsaka Ne 10 (2007) o mpaBax
JeTel B paMKax OTIPABIICHUS MTPABOCYIUS B OTHOIIEHWH HECOBEPUICHHOJIETHHUX, NYHKT 10; u
nokyment CRC/C/NLD/CO/4, nynuktel 58-59, B xotopom Komwurer BbIpazui
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ctaThsax 24 u 14 (nyskt 4) Ilakta, rocygapcTBa-y4acTHUKH 00s3aHbl IPUHUMATD
crielMaibHble MEpHI 3alIUThl . B 4acTHOCTH, BO BCEX PEUICHUSX, IPUHUMAEMBbIX
B KOHTEKCTE€ OTMPABIICHUS TMPaBOCYJMd IO JieJaM HECOBEPUICHHOJETHUX,
TJIaBHBIM COOOPa)KEHUEM JOJDKHO OBbITh HaWIydllee OOecledeHHe HWHTEPEeCOB
pebenka’’. Ocoboe BHHMAHHE CIEAYeT YACHATh HEOOXOAMMOCTH 3aIlHThI
YaCTHOM JKW3HU [JI€T€EM B YrOJOBHOM cyz(onp01/13130z[0TBeg2 (mynkt 9.10
CooOpaxeHuii).

Ounenka KomureroM (pakTHyecKHX 00CTOATEJLCTB Jenaa: Komurer
IIPUHAMAET K CBEACHUIO apryMEHT aBTOpa O TOM, YTO IIPOXOXKICHHE €I0
npouenypsl ananusa JJHK npeacrasisier co6oil mporu3BOIbHOE BMEIIATEIBCTBO
B €€ JINYHYI JXM3Hb B HapyumeHue cratbu 17 Ilakta. B wactHOCTH, OHa
YTBEPXKIAET, YTO HU €€ BO3PACT, HU XapAKTEp IMPECTYIUIEHUs, 32 KOTOPOE OHA
Obula OCYXJEHa, He ObUIM NPUHATBI BO BHHUMAaHUE IIPU BBIHECEHUH
reHEepalbHbIM  MPOKYpopoM TnoctaHoBieHus o0 anammze JIHK; uro
nocTaHOBJIEHUA O mpoBeneHun aHanuza JJHK wm3natorcs aBromarnuecku 0e3
IPOBEJCHUS OLIEHKU OCOOBIX OOCTOSATENBCTB KOHKPETHOTO Jeia U YTO MPEAMET
OMPOTECTOBAHUS HE BKIFOUAET caMo B3sTHE MPoObl (MyHKT 9.2 CoolOpaxeHuil).

Komurer cumuraer, yuto c6bop JAHK-marepuana nns neneil aHanmusa u
XpaHEeHHs] COOpaHHOTO MaTepuasia B 0a3e MaHHBIX, KOTOpas MOXKET OBITh
UCIIOJIb30BaHA B OyAylIeM B IIEJISX YTOJOBHOTO pACCICIOBaHUS, SIBIACTCS
JIOCTaTOYHO HWHTPY3WBHOW MEpOW U, CJIENOBAaTEIbHO, MPEICTaBIseT cOOOM
«BMEIIATEIBCTBO» B JIMYHYIO KM3Hb aBTOpPAa B COOTBETCTBUU CO CTartbed 17
IMaxta®™. Jlaxke eciu, Kak yKasblBaeT rOCyAapcTBO-ydacTHHK, mpodmis JJHK
aBTopa OBbLI MO3JHEE YHUUTOXEH B pe3ysbTaTe HOBOTO MNPHUIroBOpa Cyla B

obecrniokoeHHOCTh mnpakThkoi JIHK-TectupoBanust pereil, Haxoasdmuxcss B KOHQIIMKTE
C 3aKOHOM, U PpEKOMEHJOBal  TIOCYAapCTBY-YYacCTHHUKY  3allpeTUTh  IPaKTHUKY
JAHK-tectupoBanust neTei, HaxoAdmUXcs B KOH(MIMKTE C 3aKOHOM, M YJIAJIATh 3alMcu
0 CYIUMOCTH JIeTel, KOTOpble ObLIN ONpaBAaHbl WK OTOBUIN CPOK HAKa3aHMUS.

%0 Cwm. npunstoe Komurerom 3ameuanue obuiero nopsiaka Ne 17 (1989) o nmpaBax peGenka
u coobmenue Ne 2107/2011, Bepeocnoit npomus Poccuiickou Dedepayuu, CoobpaxeHus,
HPUHSTHIC 28 okta6ps 2016 r., myHKT 9.7.

%% Cwm. Komurer mo npasam pebenka, 3amedanne obmero mopsaka Ne 10 (2007) o mpasax
JETEW B paMKax OTIPABJICHUS IIPABOCYIUSI B OTHOIIEHUH HECOBEPILIEHHOIETHUX, MYHKT 10.

% Cwm. S. and Marper v. United Kingdom, myrxr 124.

% Kowmmurer cornacet co caenyromuMu BeiBogamu EBponerickoro Cyna no npaBaM 4eaoBEKa,
cojepxanumucs B ero nocraHosinenuu C. u Mapnep npomus Coeounennoco Koponescmsa,
noctaHoBienne oT 4 paexabpst 2008 r., myHkTel 72-73: «...Ilomumo cyry6o IuYHOTO
xapakrtepa o0pa3uoB kierok, Cya oTMeyaeT, 4TO OHHM COJEp)KaT BecbMa UYBCTBUTEIHHYIO
nHpopMaIroo o0 GU3NIECKOM JUIe, BKIIOYas WH(POPMAIIUIO O €ro WM €€ 310poBbe. Kpome
TOT0, 00paslbl COAepX,aT YHUKATbHBIA T€HETUYECKHH KOJI, MIMEIOIIUNA OrPOMHOE 3HAUCHUE
KaK JIJIl CaMOro 3TOTO JIUIA, TaK U JUIsl €T0 POJICTBEHHUKOBY. «C yuyeToM xapakTepa U oobema
NEPCOHANBHBIX JaHHBIX, COJCPIKAIINXCA B 00pa3lax KJIETOK, UX COXpaHEHHE camo Io cede
JOJIKHO paccMaTpUBaThCS KaK IMOCSITaTelbCTBO Ha IMPaBO Ha YBAXKEHUE YACTHOM KHU3HU
COOTBETCTBYIOILUX JIUI».
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pamkax amnemsiiui, KoMUTeT cuuTaer, 9To BMEMIATeNbCTBO B JIMYHYIO YKU3HD
aBTOpa YK€ TPOHM30ILI0. Bompoc 3akimodaeTcs B TOM, SIBISCTCS JIM TaKOe
BMEIIATEILCTBO TMPOW3BOJIGHBIM ~ HJIM  HE3aKOHHBIM B COOTBETCTBHH  CO
cratbelt 17 [1akra (myHkT 9.3 CoobOpaxeHuit).

KomureT nmpuHMMaeT K CBEIECHHUIO apTryMEHT TOCyAapCTBa-y4aCTHUKA O
tom, uro anamu3z JIHK, perynupyemsiii 3akoHom o0 anamuze JIHK
HunepnannoB, mpeciaeayeT 3akOHHYIO Ii€Jib, a4 HWMEHHO pacclieJOBaHHUE,
YTOJIOBHOE TPECIEAOBAaHUE U CyIeOHOE PACCMOTPEHUE CEPhE3HBIX YTOJOBHBIX
MPECTYIUICHUH W 3alllUTy NpaB JAPYTUX JHI, B TOM YHCIE MNOTCHIMAIbHBIX
JKEPTB HACWIMSA WIM MPECTYIUICHUH Ha CEKCyalbHOM mnouBe. OH ABIsSETCS
COpa3MEpHbBIM C Yy4e€TOM TOro, 4YTO OH OOECIeYMBAeT MHUHUMAJIBHOE
BMEIIATEIbCTBO, IOCKOJBKY oOpaser; OTOMpaeTCsi HauMEHee WHBAa3UBHBIM
MeTO/0M; o0Opasell XpaHUTCSd AHOHMMHO B TEUYEHHE OTPAHWUYCHHOTO IMepuoia
BPEMEHM; 3Ta MpPOLEAypa PacHpOCTPaHIETCS TOJBKO Ha JIMI, OCYXICHHBIX 3a
MPECTYIICHUS ONPEICIICHHON CTENEeHU TSDKECTH; U OHA SBJISIETCS] HEOOXOAMMOM
B JIEMOKPAaTUYECKOM OOIIECTBE, YYUTHIBAsi OTCYTCTBHE JAPYTUX CTOJb K€
3G ()EKTUBHBIX  CPEACTB  NPEAYNPEXKIECHUS U  PACCICNOBAHHUS  TaKUX
npectyrieHu# (myHKT 9.4 CooOpakeHuii).

B nannom cinyuae Komurer ormeuaet, uto 18 mapta 2009 r. aBTOp OblIIa
MpUTOBOpeHa K 36 yacaM 0OIIEeCTBEHHBIX pabOT 3a CIOBECHBIE OCKOPOJICHUS U
Kpaxy. B TOT ke 1eHb OKPYKHOH IPOKYpPOpP MOCTAHOBUJI IPOBECTH aHAJIU3 €€
JIHK, u obpazer Tkanu 0611 B3AT 8 anpesns 2009 r. XoTs rocyaapCcTBO-y4acTHUK
MPEIOCTABUIIO Pa3bICHEHUS B OTHOUIEHUH COAEPKaHUS U OOILIEero MPUMEHEHUs
3akona 06 ananuze JIHK, oHO He mpuBeno B cBeTe 3asBJICHHON rocyJapCTBOM-
YYaCTHHUKOM  3aKOHHOW 1M MNPUYUHY HEOOXOJUMOCTH  IPOBEACHUS
oOs3aTenbHOro ananmusza JIHK aBTopa ¢ ywyetom ee ydacTusi B YrOJIOBHBIX
JeSHUAX U XapakTepa 3Tux faesHuid (myHKT 9.6 CooOpaxeHuit).

Komurer orMeuaer 3asBiIeHUE aBTOpa O TOM, YTO B COOTBETCTBUHU C
3akoHom 00 anamuze JIHK mnocranoBnenus o6 anammse JIHK m3marorcs
aBTOMATHYECKM B OTHOLICHWM JIML, KOTOPbIE MOJY4YWJIM HAKAa3aHHE B BHJIE
JMILIEHUsT CBOOOIbI, 3aKJIIOUEHUS MO/ CTPaxy B MCIPABUTEIBHOE YUpEXKICHUE
JUISL HECOBEPLICHHOJETHUX WM AJIbTEPHATUBHOM MEpbl HaKa3aHWUs 3a
COBEpIICHHE MPABOHAPYIICHUH TaKOW TSKECTH, 3a KOTOPYIO MOXKET OBITh
Ha3HA4eHO JocyAeOHOe coJliep:kaHue IMOojA cTpaxkeil. ['ocyaapcTBO-ydacTHHK
IPU3HAJIO, YTO 3aKOH NPEIyCMaTPUBAET TOJIBKO OTPAHUYEHHOE B3BEILVBAHHE
MHTEPECOB TOCYIaPCTBEHHBIM MTPOKYPOPOM IEpel U3/1aHuEM MOCTAaHOBJICHUS 00
orbope oOpasma TkaHu. KOMHUTET...0TMEYaeT, 4TO, XOTS B COOTBETCTBUHU C
nyHkToM | b) cratem 2 3akoHa CyIIECTBYIOT HCKJIIOYEHUS B OTHOIICHHUH
ananuza JIHK, onu cpopmynupoBaHbl 04eHb Y3KO M HE BKJIIOYAIOT, HAIIPUMED,
y4eT BO3pacTa IMPaBOHAPYIIUTENS, KaK 3TO ObUIO MPU3HAHO TOCYIapCTBOM-
ydyacTHUKOM. COrJIacHO rocyJapcTBYy-y4acTHUKY, MYHKT 1 b) ctarbu 2 3akoHa
NPUMEHSIETCS TOJIbKO B HCKJIIOYHUTENBHBIX —ClydasX, Hampumep Koraa
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COOTBETCTBYIOIIIEE JIMII0 Ha MpPAaKTHKE HE MOXET COBEPIIUTh PEIHIUB
(Hampumep, U3-3a TENEeCHBIX MoBpexaeHui) (MyHKT 9.7 CoobpaxeHuii).

KomuTer...oTMe4yaeT, 4YTO OTOT 3aKOH HPEJyCMaTpUBAcT CpEICTBa
IIPABOBOM 3alllUThl HE B OTHOIIEHWU CAMOI0 O0TOOpa 00pa3loB TKAHHU, A JIUIIb B
OTHOILIEHUU orpezeneHust 1 o0padoTku AanHbIX npoduis JAHK Toro umu uHoro
auna. 'ocyaapcTBO-y4acTHUK YTBEPKIAET, YTO COOTBETCTBYIOIIEE JIULIO MOKET
M0JIaTh XOJaTaliCTBO O BHIHECEHUH TPaXkIaHCKO-TIPABOBOTO Cy/IeOHOTO 3ampeTa,
ocriopuB 0TOOp oOpaslla TKaHM Ha OCHOBAaHUHM TOTO, uTO, Oepsi oOpaszer s
nener anammsa JIHK, rocymapcTtBo coBepmiaer NpPOTUBOIIPABHOE [ESHUE.
Bmecte ¢ TeM rocyaapcTBO-y4acTHHK HE JI0Ka3alo, 4YTO TAaKOE CPEICTBO
IPaBOBOM 3aIUTHI ObUIO OBl 3()()EKTUBHBIM, YUYUTHIBAs, B YaCTHOCTH, YTO OTOOP
oOpa3lia TKaHHM SBISIETCS «3aKOHHBIM» B COOTBETCTBUM C BHYTPEHHUM
3aKkoHOoJaTenbCcTBOM. KpoMe Toro, Komurer orMeuaer, 4Tto B Cilydae NMPUHATHS
CYIOM pelieHHs 00 OTKJIOHEHUH MPOTEeCcTa B OTHOLIEHUH OOpabOTKU JaHHBIX
npoduns JJHK Toro wnm mHOrO nuiia, amesuisius HEBO3MOXKHA (ITyHKT 9.8
CoobOpaxkeHuit).

KoMmuTeT nprHHMaeT K CBENECHHMIO IO3ULHI0 TOCyAapCTBa-y4aCTHUKA,
COIJIACHO KOTOpOW OoTOOp oOpa3lia TKaHM CBSI3aH C BEChbMa HE3HAYUTENIbHBIM
BMEIIIATEILCTBOM B JIMYHYIO >KU3Hb, MOCKOJBKY 0Opasen TKaHu U MPOQPuih
JIHK mudpyrores u xpanstces anHonumHo. Bmecte ¢ Tem Komurer...oTMmeuaer,
yro o6Opazenr Tkanu u mnpoduns JHK xpansrcs B ciiydae cepbe3HbIX
npectyruieHui B Teuenue 30 et u B TeueHue 20 JET B ClIydae MEHEE CEPbE3HBIX
npaBoHapymeHui (myHkT 9.9 CoobpaxkeHuit).

Komurer mpuHMMaeT K CBEACHHUIO apTyMEHT TOCyAapCTBa-y4aCTHUKA O
ToM, 4TO [3akoHoM 00 ananmuze JIHK] He gemaer paznuuus Mexay TeTbMHU U
B3POCJIBIMH, ITOCKOJIBKY HE CYIIECTBYET OCHOBAHHUH IS TOTO, YTOOBI POBOIHUTH
IOPUIMYECKOS  pa3lIndle MEXKIy HHMH B IEIAX  HPEayNpeKICHUs,
paccieoBaHusT W YTOJIOBHOTO TPECICIOBAHUS YTOJIOBHBIX NPECTYIUICHUH, W
YTO 3TOT 3aKOH HE NPOTUBOPCUMUT HAWIYYIIMM HWHTEpecam pebOeHka...Kak
TOSICHSIET aBTOP, €€ BO3PACT TaK M HE OBbLI MPUHAT BO BHUMAHHE, B TOM YHCIIC BO
BpeMsl BCEro Iporiecca OTOOpa oOpaslla TKaHHM, KOIJla OHa He Oblia
npouHPOpMUpOBaHA O BO3MOXKHOCTH  OMPOTECTOBaTH OTOOp  oOpasia
COTPYIHUKOM TIOJIUITUH U O TOM, YTO OHA MOTJIa COMPOBOXKIATHCS €€ 3aKOHHBIM
npenacrasuteneM (MyHKT 9.10 CoobGpakenuit).

Komurer cunraer, 4To, XOTsI BMEIIATENBCTBO B JIMYHYIO )KU3Hb aBTOpA HE
SBIISJIOCH HApPYLIEHHUEM BHYTPEHHErO 3aKOHOJATENbCTBA, OHO HE ObLIO
COPa3MEpHO 3aKOHHOM LEJIM NPEAYNPEKIACHUS U PACCIEHOBAHUA CEPBE3HBIX
npectymieHud.  [lostomy Komurer npuxogur K  BBIBOLY, 4YTO  3TO
BMEULIATEIbCTBO ObLIO MPOU3BOJIBHBIM U SIBUJIOCH HapylleHueM craTeu 17 IlakTta
(mynkT 9.11 CoobpaxeHuit).
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BoiBoabl Komurera: mnpeacraBieHHble (aKThl CBUAETEIBCTBYIOT O
Hapymenuu ctatet 17 [lakra (mynkt 10 CooOpakeHuit).

IIpakTuka EBponeiickoro Cyaa mo npaBam 4eji0BeKka

[Toctanosnenne EBpomneiickoro Cyaa no sxamobe Ne 20489/07 «¥Ypyxoes
npomue Poccuuy (BbiHeceHO W BCTynuio B cuily 6 utoHs 2017 1.), KOTOpBIM
YCTaHOBJICHO HapylieHue ctatbu 8 KOHBEHIIMU B CBSI3U C NMPOHUKHOBEHHUEM
COTPYAHUKOB MOJULIHUH B KBAPTUPY 3asIBUTEIISI HA OCHOBAHUM MTOCTAHOBIICHHS O
€ro 3aKJIFOUEHUU MO CTPAKY.

3asiBUTENb JKajoBajcsI Ha HapyHmICHUC €TI0 IIpaBa HA YBAXXCHHUC JKHUJIMIIA
H3-3a IPOHUKHOBCHHUA COTPYAHUKOB IIOJJUIWHU B CT'O KBAPTHUPY.

Esponeiicknii  Cyn OTMETHJ, 4YTO «...OCMOTp MECTa JKUTEIbCTBA
3asiBUTENS, HE3aBUCUMO OT €ro KiacCu(PUKauMh 10 HAIHMOHAJIBbHOMY
3aKOHOJATEIbCTBY M €ro (HaKTUYECKON NPOAOJKUTENBHOCTH, MPEACTABIIAET
co00Ol BMEIIATENBCTBO B MPABO 3asBUTENS HA YBAXKEHHE €ro >KUIUIIA,
rapaHTupoBaHHOe ctatbedl 8 KonBeHuuu...He nMeer 3Hauenus 1y Bormpoca o
BMEILIATEIBCTBE TO, YTO 3Ta Mepa Obla MPUMEHEHA B OTCYTCTBHE 3asiBUTEIIS»
(myHKT 44 mOCTaHOBIICHUS).

Cyn yCTaHOBWII, YTO «...B OTHOIIEHWW BHU3WUTA COTPYIHUKOB TOJIUIINH,
KacaTeJIbHO KOTOpOro Oblla ToJaHa kajgoba, HE ObUI0O BBIHECEHO
MIPEABAPUTEILHOTO CYACOHOTO pa3pelieHus Takol ¢GOpMbl, Kakod Tpedyer
3akoH 00 OINepaTUBHO PO3BICKHON JESATEIBHOCTH...BOnpekn 3asBIECHUIO
Brnacreit, mocTtaHOBJIEHHE O 3aKJIIOUEHUM TIOJI CTPAXKy HE Pa3pelnano MOTHINH
BTOPraThbCsA B KUJIOE MOMEIICHUE WU MPOU3BOJIUTH TaM OOBbICK. COTpyIHUKU
MOJIMIIUA B3sUIM Ha C€e0si OTBETCTBEHHOCTHh 3a MPOHUKHOBEHHE B JKUJHUIIEC
3asiBUTEINS, YTOOBI TPOBEPUTHh MH(GOPMAIINIO, KOTOPYIO OHU SKOOBI MOTYYHIIH, O
HAXOXKJICHUU 3asIBUTEIIS B IOMEIIECHUW» (TYHKT 45 MOCTAaHOBIICHWS).

EBponeiickuii Cyq NOTYEPKHYII, YTO «...MOJIOXKEHHUSI 3aKOHA O MOJULMUH,
YIIOMSIHYTBIE B KaUYECTBE MPaBOBOW OCHOBBI JIJIsl OOBICKA JI0Ma 3asiBUTENsA, ObLITU
c(hOpMYIMPOBAHBI B HEOTIPEIECICHHBIX U OOIIUX TEPMUHAX U HE MOTYT CIYKUTh
B KQYeCTBE JIOCTATOYHO MPEACKa3yeMOi MpaBOBOM OCHOBBI JIJIsl BMEIIATENIbCTBA
B HacTosmeMm jene...B  mo0oM ciydae, HH OJIHO W3 HCKJIIOYEHHI,
PEAYCMOTPEHHBIX B 3aKOHE O MOJIMIIMH, HE ObLJIO MPUMEHUMO: OYEBUHO, YTO
Opy TMPOHUKHOBEHUWU B IKWJIMIIE 3asBUTENS COTPYAHUKUA TIOJUIUU HE
IpeciieoBajIl  MOJ03PEBAEMOT0  WJIM  HE  MBITAINCh  MPEIOTBPATHUTH
Ype3BbIUAMHYIO CUTYallMl0, U HE pacnojiaraii MHpopMaluend 0 KaKoM-JIH0o
IPECTYIUIEHUH, KOTOpOE OBLIO COBEpPIIEHO B KBapTupe» (IyHKT 46
MTOCTAHOBJICHUS ).
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Cyn npumen K BbIBOJLy, YTO B HACTOSILEM Jeie ObUIO JOIMYILEHO
HapyweHue TpeboBanuii cratbu 8§ KonBeHUMU (TyHKT 48 MOCTaHOBIICHHUS ).

IIpaso na c60600y nepedsudicenus
IIpakTuka EBponeiickoro Cyaa mo npaBam 4eji0BeKka

[Toctanosnenne EBpomneiickoro Cyna no xkanobe Ne 55382/07 «3abenun
u 3abenuna npomue Poccuu» (BbIHECEHO W BCTYNWIO B CHIy 4 OKTSOpA
2016 r.), KOTOpBIM YyCTaHOBIEHO HapylieHue ctatbu 2 I[lpoTokoma Ne 4
KoHBeHIIMM B CBS3M C HApyIICHWEM TIpaB 3asBHUTENE HAa CBOOOTY
MEPEABIKCHUS BBHIY HE3aKOHHOTO W3BITHS CIIEIOBAaTEIEM 3arpaHHYHBIX
MaCIOPTOB 3asBHUTENICH MPU MPOBEACHUU OOBICKA B CBSI3HM C MPHUBJICUYCHUEM HUX
ChIHA K YTOJIOBHON OTBETCTBEHHOCTH.

3asBUTENH KAIOBAIUCH HA TO, YTO U3BITHE UX 3arPAaHUYHBIX MMACTIOPTOB B
X0J/ie OOBICKA SIBIISJIOCH HE3aKOHHBIM BMEIIATEILCTBOM B UX IPaBO MOKHUIATH
Poccuiickyto ®@enepanuio, rapantupoBaHHoe cratbeii 2 IIpoTokoma Ne 4 k
KonBeHuuu.

EBponericknii Cyn HallOMHWIL, YTO «...MYHKT 2 ctaThu 2 IIpotokoisa Ne 4
rapaHTUpPyeT JII0OOMYy JMIly IpaBO Ha BbIe3] M3 JIIOOOH CTpaHbl B JIIOOYIO
CTpaHy Mo BBIOOpPY JMIla, KyJda €My WM €W paspelieH Bbe3a. Mepa,
IIOCPEJICTBOM KOTOPOW JIMILIO JIMIIEHO YJAOCTOBEPEHHUs JIMYHOCTH, K MPHUMEpY,
TaKOro Kak MacropT, HECOMHEHHO SIBJISETCS BMEIIATEIbCTBOM B OCYLIECTBICHUE
CBOOO/IbI TIEPEBIKEHUS (MTYHKT 18 MOCTaHOBIICHMS).

Cyn OTMETHJ, 4TO «[H|3bsITUE 3arpaHUYHBIX IACIIOPTOB 3asBUTEICH
MPUBEJIO K JMIICHUIO MX JOKYMEHTOB, KOTOPBIE MO3BOJIUIU Obl UM MOKHHYTH
CTpaHy MO WX JKEJaHUIO0 U, TaKUM 00pa3oM, MPUBEJIO K BMEIIATEIbCTBY B MX
npaBa, MpeaycMOTpeHHble MyHKTOM 2 ctathl 2 IIporokona Ne 4y (myHkT 19
MOCTAHOBJICHHUS ).

EBponeiickuii CyJ yCTaHOBUJ, YTO «[C|TOpPOHBI COTJACUIIUCh, YTO ISt
YIOMSHYTOIO BMELIATEIbCTBA HE HMEJIOCh OCHOBAaHMM B POCCHHCKOM
3aKOHOJATEIBCTBE. DTOr0 JOCTATOYHO JUIsi TOTrO, 4ToObl Cyj 3aKII0YMII, YTO
BMEILIATEILCTBO HE ObUIO OOOCHOBAHO W MpHILEN K BBIBOAY 00 OTCYTCTBHM B
HEOOXOJAMMOCTH  PACCMOTPEHMsSI  OCTAJIbHBIX  BONpPOCOB»  (myHKT 20
MTOCTAHOBJICHUS ).

Cya npumien K BBIBOAY, YTO HMMEJIO MECTO HapylIeHHWEe CTaTbu 2
[Iporokona Ne 4 xk KonBeHumu (IMyHKT 21 MOCTaHOBJIECHMUS).
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Texcmovi npuBedeHHbIX OOKYMEHMO8, NPUHAMBIX 002080PHLIMU OP2AHAMU
OOH, naxoosamcs no aopecy:

http://www.ohchr.org/EN/HRBodies/Pages/TreatyBodies.aspx.

Heoguyuanvuwiii nepesod mexcmos nocmarnosnenuil Eeponetickoco Cyoa
no npaeam yenogeka nonyuen uz Amnnapama Ynoanomouennozo Poccuiickou
Deoepayuu npu Eeponetickom Cyde no mpasam uenogeka — 3amecmumens
Munucmpa rocmuyuu Poccutickou @edepayuu.

B mexcmax 6 ocnosnom coxpanenvl cmuib, nyHKmyayus u opgozpagus
asmopos nepegoodq.



